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Statement of Facts 

On August 29, 2011, Tiffany Haynes was stopped by West Virginia State 

Trooper Keith Castle while operating a Toyota Highlander motor vehicle owned 

by Respondent Frederick Staffileno on West Virginia Route 2 in Wellsburg, 

Brooke County, West Virginia. The traffic stop occurred at approximately 9:45 

p.m. and was due to the fact that one of the vehicle's headlights had burned 

out. (Appendix at Page 305; 321) Mr. Staffileno was a passenger in the vehicle 

at the time of the traffic stop. (Appendix at 307) 

The traffic stop occurred solely because the vehicle had a non

functioning headlight. Nothing the driver did in operating the vehicle while 

driving through a construction zone caused the stop. (Appendix at 356) In 

fact, the Trooper testified "as far as I can remember, that was the only problem 

there was with the vehicle was the headlight out." (Appendix at 356) 

At the stop, Trooper Castle asked Ms. Haynes to exit the vehicle. When 

she did, he noted that she appeared normal while exiting the vehicle, walking 

to the roadside, and while standing speaking with him. (Appendix at 306) 

Ms. Haynes informed the Trooper that she had consumed two beers. 

(Appendix at 322; 347) The Trooper then administered a series of five scientific 

field sobriety tests intended to determine the driver's condition. Ms. Haynes 

was administered a horizontal gaze nystagmus test and a walk and turn test 

both of which she failed. (Appendix at 329; 336) Trooper Castle then 

administered the one-leg stand test, which Ms. Haynes passed. (Appendix at 
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338) Ms. Haynes was then administered a preliminary breath test which she 

failed and was placed under arrest. (Appendix at 340) She was then 

transported to the Brooke County Sheriff's Office in Wellsburg, West Virginia 

and was administered a breathalyzer test of which her results was .159. 

(Appendix at 343) 

At the traffic stop, Trooper Castle spoke with Mr. Staffileno through the 

passenger seat window. (Appendix at 352-353) He recognized at that time that 

Mr. Staffileno was intoxicated. When asked to produce his vehicle and 

insurance information, Mr. Staffileno was unable to find it in his condition. 

(Appendix at 357; 361-362) Mr. Staffileno informed the Trooper that he had 

been drinking and that he had more to drink than did Ms. Haynes. (Appendix 

at 349) Based upon this information, Trooper Castle "determined that he 

[Staffileno] was permitting somebody that was DUI to be driving his vehicle." 

(Appendix at 350) 

Earlier in the evening at dinner, Respondent Staffileno had two 24 ounce 

beers, the equivalent of four drinks (Appendix at 366) Thereafter, while at 

Staff's Restaurant during a two to two and a half hour period, Mr. Staffileno 

was drinking double rum and cokes and had several shots "consuming a total 

of approximately 10 drinks." (Appendix at 366) After consuming these 14 

drinks, Mr. Staffileno recognized he was not fit to drive. Ms. Haynes told Mr. 

Staffileno that "I only had a couple beers. I can drive." (Appendix at 367) She 

subsequently told Mr. Staffileno "I'm fine. I can drive." (Appendix at 373) Mr. 

Staffileno believed that Ms. Haynes was fine to drive. There was nothing that 
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Ms. Haynes said or did that gave him an indication that she was not fine to 

drive. (Appendix at 373) Respondent has also admitted that in his condition, 

he would not have been able to accurately tell whether Ms. Haynes was 

impaired by alcohol. While at Staffs Restaurant, the Respondent and Ms. 

Haynes were not together as they were each visiting with their own friends in 

different parts of the bar. (Appendix at 367) Respondent never saw Ms. 

Haynes have anything to drink that evening. (Appendix at 367) 

Ms. Haynes then drove Mr. Staffileno's vehicle, with the highly 

intoxicated Respondent in the front seat, towards Follansbee, West Virginia. 

Mr. Staffileno believed that Ms. Haynes properly operated the vehicle. 

(Appendix at 368) 

At the traffic stop, Trooper Castle recognized Mr. Staffileno's intoxication 

through the passenger window. (Appendix at 352-353) He acknowledged that 

he smelled alcohol on the Respondent's breath. (Appendix at 353) While 

Trooper Castle administered no fewer than five specialized highly scientific 

tests to determine whether driver Haynes' blood alcohol concentration exceeded 

the legal limit of .08, he made no similar investigation into determining the 

level of passenger Staffileno's intoxication. (Appendix at 353-354) More 

importantly, Trooper Castle made no determination of whether Mr. Staffileno 

was able to knowingly determine whether Ms. Haynes was under the influence 

of alcohol at the time that he permitted her to drive, arresting him solely 

because Ms. Haynes was intoxicated and Mr. Staffileno owned the vehicle. 

(Appendix at 350) 
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On September 15, 2011, the Commissioner of the West Virginia Division 

of Motor Vehicles entered an Order of Revocation revoking the driving privileges 

of Mr. Staffileno for the offense of "knowingly" permitting his vehicle to be drien 

in the State by another person who was under the influence of alcohol, 

controlled substances or drugs. (Appendix at 161)Mr. Staffileno thereafter 

promptly requested an administrative hearing on this charge. (Appendix at 

163) On August 1, 2012, nearly one full year after the event, an Administrative 

Hearing in this matter was conducted before Hearing Examiner Erica 

Tamburin. Some 39 months later, an October 28, 2015 Administrative 

Decision was made by Hearing Examiner William L. Bands. Hearing Examiner 

Bands neither presided over, nor was present during the August 1, 2012 

Administrative Hearing at which testimony was taken. The October 28, 2015 

Decision was made final by the Chief Hearing Examiner, John G. Hackney, Jr. 

(Appendix at 268) 

At the time of the August 29, 2011 traffic stop and the August 1, 2012 

Administrative Hearing, Mr. Staffileno, was an auditor employed by the West 

Virginia State Tax Department at its Wheeling, West Virginia office. (Appendix 

at 119) In or about June or July 2013, the Respondent applied for and 

received from the West Virginia Division of Motor Vehicle a commercial driver's 

license (CDL). (Appendix at 120) In November 2013, Mr. Staffileno accepted a 

position as a temporaryI substitute school bus driver for the Brooke County 

Board of Education. (Appendix at 120) In July 2014, in reliance upon his 

having obtained his CDL from the DMV, Mr. Staffileno then retired after more 
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than 33 years as an auditor with the State Tax Department. (Appendix 120) In 

November 2014, the Respondent became a permanent school bus driver for the 

Brooke County Board of Education, a position he continues to hold. (Appendix 

at 120) 

Standard of Review 

The applicable standard for this Court's review of the Appeal of an 

Administrative Agency Order to a Circuit Court is that set forth by this Court in 

Syllabus Point 1 of Muscatell v. Cline, 474 S.E. 2d 518 (W.Va. 1996). The 

Muscatell Court stated as follows: 

"On appeal of an administrative order from a circuit court, this 
Court is bound by the statutory standards contained in W.Va. 
Code §29A-5-4(a) and reviews questions of law presented de novo; 
findings of fact by the administrative officer are accorded deference 
unless the reviewing court believes the findings to be clearly 
wrong." 

The statutory authority of the Administrative Procedures Act, West 

Virginia Code §29A-5-4, requires a court to reverse, vacate, or modify the 

decision under certain circumstances. In these circumstances, the 

Administrative Procedures Act requires a court to act as follows: 

"It shall reverse, vacate or modify the order or decision of the 
agency if the substantial rights of the petitioner or petitioners have 
been prejudiced because the administrative findings, inferences, 
conclusions, decision or order are: 

(1) 	 in violation of constitutional or statutory provisions; or 
(2) 	 in excess of the statutory authority or jurisdiction of 

the agency; or 
(3) 	 made upon unlawful procedures; or 
(4) 	 affected by other error of law; or 
(5) 	 clearly wrong in view of the reliable, probative and 

substantial evidence on the whole record; or 
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(6) 	 arbitrary or capncIOus or characterized by abuse of 
discretion or clearly unwarranted exercise of 
discretion." 

Where, as in the instant case, the Circuit Court below, has 

amended the result before the administrative agency, 

" .... [t]his Court reviews the final order of the circuit court and the 
ultimate disposition by it of an administrative law case under an 
abuse of discretion standard and reviews questions of law de 
novo." Muscatell, supra, Syllabus Point 2. 

Oral Argument 

In its brief, Petitioner has requested oral argument pursuant to Rule 20 

and alleges that this case involves a "matter of first impression and conflicts 

among the decisions of the lower tribunals". In light of the various errors 

assigned by the Petitioner and the issues in this matter, Respondent believes 

that oral argument is unnecessary and this case can be affirmed in accordance 

with the cited applicable West Virginia authorities by a Memorandum Decision 

pursuant to Rule 21 of the West Virginia Rules of Appellate Procedure. 

ARGUMENT 

I 

The Government Cannot Rebut The 

Presumption that Respondent Staffileno has 


Suffered Actual and Substantial Prejudice 

Due to the Delavs in this Matter 


The traffic stop of driver Tiffany Haynes occurred on the evening of 

August 29, 2011. The Petitioner requested an Administrative Hearing in a 

timely fashion. Nearly one year after the traffic stop, a hearing was conducted, 
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on August 1, 2012. Thereafter, neither the Petitioner nor its allied agency,l the 

Office of Administrative Hearings, took any action for nearly 39 months until 

the Decision of the Hearing Examiner and Final Order revoking the Petitioner's 

Driver's License was entered on October 28, 2015. The Order revoked Mr. 

Staffileno's license contending that he, as a passenger who had consumed 14 

alcoholic beverages, knowingly permitted Tiffany Haynes to operate his vehicle 

while under the influence of alcohol. Simply stated, the clearly delayed 

decision was clearly wrong. 

This gross delay has resulted in actual and substantial prejudice to the 

Petitioner. During the 39 month period between the August 1, 2012 hearing 

and the October 28, 2015 Decision, the Respondent, in an effort to improve his 

life, made a career change that has now become adversely affected by the 

potential revocation of his drivers' license. 

In August 2012, Mr. Staffileno was employed by the West Virginia State 

Tax Department as an auditor. For more than 30 years, he had a desk job at 

the Tax Department's offices in Wheeling, West Virginia. In the summer of 

2013, the Petitioner applied to the West Virginia Department of Motor Vehicles 

1 The Petitioner in its Brief is critical of the reference both by the Circuit Court in its Orders 
and Respondent Staffileno in its prior filings, that the Office of Administrative Hearings is an 
allied agency of the West Virginia Department of Motor Vehicles. Petitioner, at Page 16 of its 
Brief, insists that the OAH is entirely independent of the DMV. However, in its Amended Order 
of November 18, 2015, the Circuit Court specifically notes various facts which would give one 
the impression that the two entities are not independent, but are allied. Moreover, one need 
only review this Court's 2016 Decision in Warner v. Reed, 2016 W.L. 870614 (W.Va. 2016) to 
see the less than independent relationship between these agencies. (Appendix at 81) In Warner, 
the Court's decision reflects that in 2014, the DMV provided the OAH with a proposed order for 
entry in Mr. Warner's then pending license revocation case. The opinion further reflected that 
the OAH Hearing Examiner advised the DMV that she noted mistakes in the order, "but that 
because it was the Commissioner's decision and proposed order, the DMV could issue the 
order however it chose." Warner at Page 2. This type of transaction is certainly consistent with 
the two agencies being allied with and not independent of each other. 
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to obtain a commercial driver's license (CDL). The CDL was issued to the 

Respondent in or about July 2013. In November 2013, the Respondent 

became a temporary/substitute school bus driver for the Brooke County Board 

of Education. Thereafter, in reliance upon his having obtained a CDL and 

being employed as a temporary/substitute school bus driver, Mr. Stafflleno 

retired from his employment with the West Virginia State Tax Department in 

July 2014. Mr. Staffileno became a permanent full-time bus driver for the 

Brooke County Board of Education in November 2014. He is required to 

maintain his valid CDL as a condition of his employment. Thus, if he no longer 

has a license, he can no longer be employed as a school bus driver. 

It is this career change, coupled with the unreasonable delay in this 

matter, that now results in Respondent being prejudiced by the Administrative 

Decision herein. 

The delay in this matter has resulted in Respondent Staffileno being 

prejudiced as he retired from an employment position with the Tax Department 

which was not significantly dependent upon his having a drivers license (office 

based accountant) to his current employment where driving is the very task he 

is required to perform (school bus driver).2 

2 The Petitioner is critical of the Circuit Court for having considered the Respondent's change of 
employment and the substantial prejudice that flows from it. These issues were raised in Mr. 
StaffIleno's Petition for Judicial Review and Motion for Stay as well as in the testimony 
presented at the November 12, 2015 hearing on the Motion before the Circuit Court. The very 
nature of substantial prejudice caused by delay is that it does not exist until the delay occurs. 
This type of prejudice includes such things as the death of a witness that would adversely 
affect a re-hearing or a change of employment. As such, common sense dictates that not 
everything a Circuit Court will consider on this particular issue will be within an administrative 
record, especially when the delay is 39 months long. In arguing otherwise, the Petitioner DMV 
is, essentially, requiring all parties to predict and place on the record all adverse events that 
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In considering the effect of the delay in this matter, one must begin with 

the proposition that 

" 'Administrative agencies performing quasi-judicial functions have 
an affirmative duty to dispose promptly of matters properly 
submitted'Syl. Pt. 7, in part, Allen v. State Human Rights Com'n., 
174 W.Va. 139 324 S.E. 2d 99 (1984)" Syl. Pt. 2, Frantz v. Palmer, 
211 W.Va. 188, 564 S.E. 2d 398 (2001); Syllabus Point 4, Miller v. 

Moredock, 726 S.E. 2d 34 (W.Va. 2011). 


In this case, nearly 39 months passed between the time that the 


Administrative Hearing was conducted (August 1, 2012) and the date on which 

the subject decision was issued (October 28, 2015). Although the Respondent 

does not the know the precise reason for the delay, the Respondent does know 

that it was not caused by any action or inaction on his part. However, while 

there is no question that this Court in Moredock, supra, and its predecessors 

clearly require administrative matters to be promptly concluded, that did not 

occur in this case. While Petitioner spends considerable effort to deflect the 

delay's blame, it cannot ignore the delay itself. 

The occurrence of significant and unreasonable delays in administrative 

decisions from license revocation cases is judicially well known. In Reed v. 

Conniff, 236 W.Va. 300 (2015), this Court considered the case involving a delay 

of 4 years between the driver's arrest and the conducting of an administrative 

hearing. In Meadows v. Reed, 2015 WL 1588462 (W.Va. 2015), this Court 

considered the effect of a four year delay between the driver's arrest and the 

conducting of a hearing. In this particular case, the arresting officer died 

will occur to them as a result of a delay that has not yet occurred and which the law 
specifically prohibits. 
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during the delay. In Petry v. Stump, 219 W.Va. 197 (2006), the delay was some 

six and one-half years between the arrest and the hearing and included the 

loss of evidence from an initial hearing at which the arresting officer failed to 

appear. For these cases, this Court in Miller v. Moredock, 229 W.Va. 66 

(2011), determined the following procedure to be used: 

"On appeal to the circuit court from an· order revoking a party's 
license to operate a motor vehicle in this State, when the party 

. asserts that his constitutional right to due process has been 
violated in a delay of the issuance of the revocation order by the 
Commissioner of the Division of Motor Vehicles, he must 
demonstrate that he has suffered actual and substantial prejudice 
as a result of the delay. Once actual and substantial prejudice 
from the delay has been proven, the circuit court must then 
balance the resulting prejudice against the reasons for the delay." 
Miller v. Moredock, Syllabus Point 5 

More recently this Court has reiterated that "some delays are 

presumptively prejudicial and if found to be presumptively prejudicial, then the 

government has the burden to rebut the presumption." Reed v. Conniff, 236 

W.Va. 300, 308 (2015), quoting Petry v. Stump, 219 W.Va. 197, 200, 632 S.E. 

2d 353, 356 (2006). 

In the instant case, the delay is presumptively prejudicial. At the time 

when Ms. Haynes was driving in August 2011, at the time of the Administrative 

hearing in August 2012, and for two more years thereafter, Respondent 

Staffileno was employed by the State as a "desk-based" auditor. He drove, 

generally, to and from work and for family purposes. However, in the summer 

of 2013, Respondent Staffileno applied to the West Virginia Department of 

Motor Vehicles for a commercial drivers' license (CDL). Despite the pendency of 

this matter, Mr. Staffileno received his CDL from the State. Several months 
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later, he began driving as a temporary/substitute school bus driver for the 

Brooke County Board of Education. Mr. Staffileno had an opoprutnity to 

change his career and as part of his employn1ent/retirement plan, he retired 

from his employment with the West Virginia State Tax Department and in 

November 2014, became a permanent school bus driver for the Brooke County 

Board of Education. He continues to use the commercial driver's license that 

the State issued to him. 

The prejudice which Respondent will now suffer if the Circuit Court's 

Order is not affirmed is actual and substantial, as well as obvious. Had the 

administrative decision in this matter been made in a timely fashion, for 

example within two years of the hearing, the Respondent would not have 

retired from his 33 year position as an auditor for the State and would not have 

become a full time school bus driver. Had the decision been timely rendered in 

accordance with the edict of Allen v. State Human Rights Com'n, 174 W.Va. 

139, 324 S.E.2d 99 (1984), it would not have the greatly enhanced 

consequences that it now does. A timely made decision, even if adverse to the 

Respondent, may have required him to postpone his bus driver plans and may 

have required him to obtain rides from co-workers to maintain his employment 

as an auditor. It would also have permitted him to take advantage of alternate 

programs, such as the in-car test and interlock system, to drive to and from 

work. However, these consequences pale at the consequence of losing one's job 

because of governmental delay. A license revocation creates a transportation 

inconvenience for most workers. In the instant case, it would mean the loss of 
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precious employment and income to the Respondent, all as a result of a 

governmental delay in which he had no part. 

The Petitioner in order to excuse the delay, has dragged out the tired old 

saw that a Respondent cannot complain of prejudice because he was able to 

drive during the delay. By stating this, the Petitioner simply acknowledges that 

it does not understand the case and the prejudice the Respondent will suffer. 

In this case, the prejudice is the loss of the Respondent's current bus driver 

employment that was acquired some three years after Ms. Haynes drove and 

one year before the administrative decision was issued. Because of the delay, 

the administrative punishment in this matter becomes enhanced - - it grows 

from a short and inconvenient license revocation to an auditor to the total loss 

of employment as a school bus driver. 

Additionally, the Petitioner argues that the Respondent has waived any 

complaint about the effects of the delay because he did not seek judicial 

intervention in the form of mandamus relief and cites this Court's warning in 

Footnote 7 of Moredock, above. The logical extension of the Petitioner's 

argument would be that prior to accepting an employment opportunity, the 

Respondent was required to institute additional litigation in this matter and 

that his failure to do so foregives the egregious delay that has occurred. This is 

an unreasonable expectation, is not the law and one would hope that this is 

not the message that is to be sent from this case. 

As was the case in Petry v. Stump, above, the time delay in this matter is 

presumptively prejudicial. Therefore, there is no need to weigh the reasons for 
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the delay against the impact on Respondent Staffileno. The government has 

the burden to rebut the existence of the prejudice and it cannot do so. The 

delay has caused Mr. Staffileno to suffer actual prejudice and the 

administrative proceedings against him must be dismissed as they violate 

Respondent's due process rights. 

The Respondent, as a Highly Intoxicated Passenger, 
Did Not Knowingly Permit His Vehicle to be Driven 

By a Person Who Was Under the Influence of Alcohol 

At the August 1, 2012 Administrative Hearing before Hearing Examiner 

Erica Tamburin, the uncontroverted evidence revealed that during the dinner 

and early evening hours of August 29, 2011, Petitioner Staffileno had some 14 

alcoholic beverages at two different locations. At dinner, Mr. Staffileno had two 

24 ounce beers, the equivalent of four drinks (Findings of Fact No. 33, 

Appendix at 243; 366). Following that, while at Staffs Restaurant for a two to 

two and a half hour period, Mr. Staffileno was drinking double rum and cokes 

and had several shots, "consuming a total of approximately 10 drinks" 

(Appendix at 366). While preparing to leave, after these 14 drinks he told Ms. 

Haynes that he was not fit to drive. Ms. Haynes told Mr. Staffileno that she 

had only consumed "a couple of beers" and was fine to drive (Appendix at 

367;373). She then drove the Petitioner's vehicle, with Mr. Staffileno in a 

highly intoxicated condition in the front seat, towards Follansbee, West 

Virginia. Mr. Staffileno testified at the hearing that he believed Ms. Haynes 

was properly driving the vehicle. (Appendix at 368) The Hearing Examiner, in 
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his Decision, also noted that ". .. he would have little indication if she was 

impaired". (Finding of Fact No. 37, Appendix at 244) 

As Ms. Haynes drove north on West Virginia State Route 2 through a 

construction zone, State Trooper Keith Castle observed that the vehicle had one 

non-operating headlight. He used this as a pretext to make a traffic stop. 

When asked at the Administrative Hearing whether there was anything that 

Ms. Haynes as the driver of the vehicle did other than have a headlight out that 

caused him to stop her, Trooper Castle stated that "No Sir, not that I believe". 

(Appendix Page 356) He continued by stating "as far as I can remember, that 

was the only problem there was with the vehicle was the headlight out." 

(Appendix at 356) 

Trooper Castle then stated that as Ms. Haynes was operating the vehicle, 

she was not speeding, racing or swerving. (Appendix 356) These facts were 

specifically noted in the Administrative Decision as it stated "the Investigating 

Officer did not note the vehicle was being driven erratically. The sole reason for 

the traffic stop was the equipment violation." (Findings of Fact No.2, Appendix 

Page 218-219) 

There is no evidence in this matter that at the time that the traffic stop 

was made, Ms. Haynes in operating the Staffileno vehicle exhibited any signs of 

being under the influence of alcohol. Neither Trooper Castle, the highly trained 

law enforcement officer, nor the highly intoxicated passenger Staffileno 

observed any telltale signs of intoxication as none existed. 
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After making the traffic stop, Trooper Castle, a highly trained law 

enforcement officer, then began his extensive in depth examination of Ms. 

Haynes and her condition. Although Trooper Castle had previously determined 

that Ms. Haynes had properly operated the vehicle, it was still necessary for 

him to administer several specialized scientific tests, in order for him, as a 

highly trained investigator, to determine whether driver Haynes was under the 

influence of alcohol, i.e. had a blood alcohol concentration greater than .08. 

As Trooper Castle noted in his Personal Contact Observations, Ms. 

Haynes appeared normal while exiting the vehicle, walking and standing. 

(Appendix at 306) Trooper Castle then proceeded to administer a Horizontal 

Gaze Nystagmus (HGN) test. He determined that Ms. Haynes had a distinct 

nystagmus, a sign that he believed she had a BAC greater than .08. He then 

administered a field sobriety test known as the "walk and turn" test which he 

believed Ms. Haynes failed. (Appendix at 338) The Trooper than administered 

another field sobriety test, the "one leg stand" which the Trooper determined 

Ms. Haynes to have successfully completed. (Appendix at 338) The Trooper 

then administered a preliminary breath test which he believed Ms. Haynes 

failed, the results of which were not noted in the Hearing Examiner's Findings 

of Fact in this matter. Thereafter, Ms. Haynes was placed under arrest for 

driving while under the influence of alcohol. 

The determination by Trooper Castle that Ms. Haynes was driving under 

the influence of alcohol was not made until after he had observed her driving, 
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interacted with her on the side of the road, and had administered several 

sophisticated field sobriety tests, one of which she passed. 

In Trooper Castle's testimony, he readily admitted that Mr. Staffileno was 

intoxicated, a condition that he recognized through the passenger window. 

(Appendix at 352-353) Trooper Castle acknowledged that he smelled alcohol 

on Mr. Staffileno's breath. (Appendix at 353) While the Trooper administered 

no fewer than five specialized highly scientific tests to determine whether Ms. 

Haynes' blood alcohol concentration exceed the legal limit of .08, he made no 

similar investigation into determining the level of passenger Staffileno's 

intoxication and, more importantly, whether Mr. Staffileno was able to 

knowingly determine whether Ms. Haynes was under the influence of alcohol at 

the time that he permitted her to drive his vehicle. 

Clearly, to the untrained eye, Ms. Haynes as the driver of the vehicle, did 

not appear to be under the influence of alcohol. Trooper Castle, an experienced 

law enforcement officer, acknowledged that nothing in her operation of the 

vehicle, caused him to make the traffic stop. Had both headlights on the 

vehicle worked, Trooper Castle would not have stopped Ms. Haynes. Even her 

demeanor and actions as she exited the vehicle at the time of the stop were 

noted to be normal by the Trooper. (Appendix at 306) It was only the results 

of the scientific field sobriety tests (which results were mixed) that ultimately 

told the highly trained and experienced State Trooper that Ms. Haynes was 

under the influence. Meanwhile, in his highly intoxicated condition, Mr. 

Staffileno believed that Ms. Haynes was "acing" the field sobriety tests as he 
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watched from inside the vehicle. (Appendix at 224, 374) While the 

Administrative Decision in this matter contains some 27 Findings of Fact 

detailing the actions of the driver, the scientific tests administered to her and 

documenting her level of intoxication, there are no Findings which 

demonstrated similar testing of passenger Staffileno evidencing his cognitive 

ability to make a knowing determination to permit Ms. Haynes to drive while 

under the influence of alcohol. Mr. Staffileno's level of intoxication was never 

determined and no evidence exists to rebut the fact that he had 14 drinks that 

evening prior to the 9:45 p.m. traffic stop. Mr. Staffileno testified that he knew 

he was intoxicated and unable to drive. He stated that Ms. Haynes told him 

that she was able to drive and he permitted her to do so. No evidence exists 

that he knew or believed otherwise. Nothing in the administrative record and 

nothing in the Administrative Decision demonstrates that after 14 or more 

alcohol beverages, Mr. Staffileno in his intoxicated state was able to knowingly 

make a determination whether Ms. Haynes was under the influence of alcohol. 

When asked, he believed Ms. Haynes had properly operated the vehicle and 

that she looked fine to him. (Appendix 368) The testimony of Trooper Castle 

and his Personal Contact Notes are consistent with Mr. Staffileno's observation, 

even in his intoxicated state. Trooper Castle found nothing wrong with the 

manner in which Ms. Haynes was driving and found that she was "normal" 

when she exited the vehicle to meet with him. (Appendix at 306) It was only 

after Trooper Castle administered five specialized law enforcement tests that he 

determined that Ms. Haynes' BAC exceeded the legal limit. There is no 
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evidence in the record that Mr. Staffileno in his condition had the same ability 

to make the same determination as did Trooper Castle. 

The rationale for the institution of the administrative charges against the 

Respondent was succinctly stated in the Administrative Decision in Findings of 

Fact No. 29. (Appendix at 222) The Hearing Examiner stated 

"Based upon the Petitioner's admission that both he and Ms. 
Haynes had been drinking at a bar and the Petitioner's odor of 
alcohol, the investigating officer concluded the Petitioner had 
knowingly permitted his vehicle to be driven by Ms. Haynes while 
she was under the influence of alcohol." 

However, this Finding is specifically wrong as the Trooper never made a 

determination that Mr. Staffileno acted knowingly. In his testimony, Trooper 

Castle stated that after discussing the burned out headlight and the fact that 

the Respondent and Ms. Haynes had been at a bar, and had been drinking, 

with Mr. Staffileno having more than Ms. Haynes, he made a determination. In 

his testimony he stated as follows: 

"At that time, I determined that he was permitting somebody that 
was DUI to be driving his vehicle." (Appendix at 350) 

In making this determination, the Trooper overlooked or eliminated the 

most important element of the offense, that is that the vehicle owner's action 

had to be made knowingly. This conclusion was reached by Trooper Castle 

despite his having taken no steps to determine whether Mr. Staffileno was 

sufficiently sober to make the knowing determination required by West Virginia 

Code §17C-5A-2U). 

The "knowingly" requirement imposed by West Virginia Code §17C-5-2(g) 

makes the level of Mr. Staffileno's intoxication a relevant element to be 
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considered in this matter. In State v. Painter, 135 W.Va. 106, 63 S.E. 2d 86 

(1951), this Court determined that an accused's intoxication could make him 

incapable of premeditation and deliberation. In Painter, the defendant had 

been tried for murder and the issue of his intoxication became relevant as to 

whether he was capable of premeditation and deliberation, both elements 

necessary for a first degree murder conviction. The Painter Court determined 

that evidence of the accused's intoxication would be admissible as it was 

relevant whether he was incapable of premeditation and deliberation, elements 

of the crime of first degree murder. 

In the instant case, Trooper Castle took methodical and meticulous steps 

to determine whether Ms. Haynes, the driver, was under the influence at the 

time that she was driving. However, he took no steps to determine whether 

Respondent Staffileno, after 14 alcoholic drinks, was capable of making the 

"knowing" decision that is required by §17C-5A-2G). Despite Trooper Castle's 

failure to provide any scientific evidence concerning the Respondent's 

condition, the evidence does remind us that Trooper Castle determined that 

Mr. Staffileno was intoxicated simply by encountering him through the 

passenger window. He then believed that even without administering any of 

the same scientific tests, he administered to Ms. Haynes, that Respondent 

Staffileno was more drunk than was she, and thus, would not let him drive the 

vehicle home when he asked to so. (Appendix at 369-370) In an effort to 

distract this Court from the basic requirement that Respondent Staffileno had 

to have knowingly permitted Ms. Haynes to drive while she was under the 
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influence of alcohol, the Petitioner has cited a litany of cases, dissimilar from 

the subject case, in which an intoxication defense was unsuccessfully 

attempted. One example of this is Petitioner's citation of In Re: James M. 

Matherly, 177 W.Va. 507,354 S.E. 2d 603 (1987) In Matherly, a drunk driver's 

license was suspended for refusing to take a breathalyzer test. The driver's 

defense was that he was too intoxicated and too upset to understand the 

nature of the arresting officer's request that he take a breathalyzer test and the 

explanation of the consequences of his refusal. This Court determined that Mr. 

Matherly's voluntary intoxication would not be permitted as a defense to his 

failure to take the required breathalyzer test. In reaching this decision, this 

Court also stated as follows, referring to West Virginia Code §17C-5A-7 and its 

requirement that a driver submit to a test: 

"nor does the statute require that the refusal be intelligently, 
knowingly and willingly made. The statute requires only that the 
driver refuse to take the test." 354 S.E. 2d at 606 

While the statute requiring the submission to a breath test does not 

include any requirement that a refusal be "knowingly" made, as was noted by 

the Matherly Court, West Virginia Code §17C-5A-2(j) specifically does require 

that the actions of the Respondent herein be made "knowingly" and thus 

subject to the defense of intoxication. 

The Petitioner then cites Matter of Schuttler, 262 N.W. 2d 61 (S.D. 1978); 

Garcia v. Department of Motor Vehicles, 456 P. 2d 85 (Or. 1969) and State, 

Department of Motor Vehicles v. McElwain, 496 P. 2d 963 (Wash. 1972) in the 

same vein. None of these cases pertained to statutory requirements where a 
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party's cognitive ability, his ability to make a knowing decision, was a 

requirement. 

The record indicates that Trooper Castle, in initiating the criminal charge 

against Mr. Staffileno, simply chose to ignore the "intent" requirement imposed 

by the "knowingly" language of §17C-5A-20). In reaching its decision below, 

the Hearing Examiner ignored this same requirement, although making note of 

the Respondent's intoxication. In its brief, the Petitioner has continued this 

theme by seemingly arguing that the specific statutory language ("knowingly") 

means less in an administrative matter, than it does in a criminal prosecution. 

(Petitioner's Brief Page 19) It makes this argument despite the fact that Mr. 

Staffileno was criminally charged with violating West Virginia Code §17C-5-2(g) 

("knowingly permitting") which lead to this administrative charge under WV 

Code §17-C-5A-20) ("knowingly permitting"). 

In State v. Saunders, 219 W.Va. 570 (2006), this Court addressed the 

significance of the statutory requirement that a defendant commit an unlawful 

act "knowingly". In Saunders, the defendant was criminally charged for 

violating the Solid Waste Management Act by operating a landfill in violation of 

a cease and desist order. The issue before the Court was whether the 

defendant unlawfully, feloniously, and knowingly and willfully violated the 

terms of the order. 

The Saunders Court in analyzing the operative statute, West Virginia 

Code §22-15-15(b)(4), recognized that it needed to do so "under the 

presumption that the Legislature attached a specific meaning to every word 
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and clause set forth in the statute." 212 W.Va. at 576 The Court even 

recognized that the term "knowingly" 

"... requires the additional element of demonstrating that the 
actor was consciously aware when engaging in illegal conduct that 
such conduct was in violation of the law." 219 W.Va. at 576. 

In creating West Virginia Code 17C-5A-2U), the Legislature did not 

impose a "but for" standard on the charge of an owner permitting an 

intoxicated person to operate a motor vehicle. Rather, the Legislature imposed 

a much higher standard that the owner possess the mental element of 

knowingly permitting a person to drive while over the legal limit. In order to 

violate §17C-5A-2U), the decision to permit a person to drive under the 

influence of alcohol cannot be accidental, negligent, or uninformed. The 

decision must be intentionally and knowingly made with clear thought and 

adequate information. Simply stated, the Saunders Court would require that 

this term be given its specific meaning and that an owner "knowingly" act in 

order to violate the statute. The Saunders Court analysis would also require 

that Trooper Castle demonstrate that Mr. Staffileno was consciously aware that 

when he permitted Ms. Haynes to operate his vehicle, that his doing so was in 

violation of the law. Thus, Trooper Castle had two burdens. The first was to 

adequately demonstrate that Mr. Staffileno, in his highly intoxicated state, had 

the cognitive ability to be consciously aware of and accurately judge the 

nuances of Ms. Haynes' condition. We know from an analysis of the record 

that it was necessary for Trooper Castle, an experienced and highly trained law 

enforcement officer, to administer five scientific tests in order to rebut the fact 
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that Ms. Haynes properly operated the vehicle as she properly drove through 

the construction zone on Route 2. The second burden imposed by the term 

"knowingly" is that Trooper Castle had to show that Mr. Staffileno in his highly 

intoxicated state was aware that his conduct in permitting Ms. Haynes to drive 

was in violation of the law. 

No such evidence exists in the record. Neither substantial, nor even a 

scintilla. No such finding was ma.de by either the Hearing Examiner or the 

Chief Hearing Examiner in making the October 28, 2015 administrative 

decision in this matter. No finding was made that Mr. Staffileno, after 

consuming 14 alcoholic beverages had the mental acuity to properly judge 

whether the driver was under the influence of alcohol according to West 

Virginia law and that permitting her to drive his vehicle was a violation of law 

by him. In attempting to reduce the "knowingly" requirement to one of a "but 

for" test or to a "know or should have known" test, the Petitioner in this matter 

ignores both the authority of Saunders, above, and the clear meaning of the 

word "knowingly". 

Webster's New Twentieth Centwy Dictionary Unabridged (1966) reflects 

that the term "knowing" means being well informed or well instructed. Black's 

Law Dictionary, Revised Fourth Edition reflects that "knowingly" means with 

knowledge or well informed. The Administrative Decision in this matter is 

entirely void of any Finding or Conclusion or any reference to evidence that 

would indicate that Mr. Staffileno in his highly intoxicated state was able to 

knowingly make a well-informed, well-instructed, and knowledgeable 
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assessment about Ms. Haynes' condition while knowing further that permitting 

her to drive his vehicle was a violation of law. This is the proof that is required 

in this matter by West Virginia law. It is absent from this case. 

The effect of intoxication on the "knowingly" requirement of 17C-5A-2U) 

is similar to the effect of intoxication on a first degree murder charge. In State 

v. Bragg, 140 W.Va. 585,87 S.E. 2d 689 (1955), defendant Bragg was charged 

with first degree murder. The facts indicated that prior to killing the victim, 

defendant Bragg had been drinking. The Bragg Court noted that "there is 

substantial evidence in the record to the effect that the defendant was grossly 

intoxicated ..." 875 S.E. 2d at 694. In reversing the Circuit Court and 

awarding a new trial, the Bragg Court in Syllabus Point 2 stated as follows: 

"Provided an accused did not intentionally become intoxicated so 
as to prepare himself for the commission of the crime, intoxication 
of an accused is a defense to the charge of murder of the first 
degree, when the degree of intoxication is such as to render the 
accused incapable of premeditation and deliberation." 

This same rationale applies in the instant case. It was incumbent upon 

Trooper Castle to demonstrate that Respondent Staffileno, as the highly 

intoxicated passenger, knowingly permitted a person under the influence to 

drive his vehicle. Not only is there no evidence in the record below, there is 

significant evidence to the contrary as Mr. Staffileno had 14 alcoholic drinks, 

was highly intoxicated and would not have been able to accurately discern Ms. 

Haynes' sobriety. This last point is especially telling in light of the fact that 

Trooper Castle admitted that nothing that Ms. Haynes did while operating the 

vehicle indicated she was drunk and that he had to administer several highly 
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sophisticated field sobriety tests, which had mixed results, before he was able 

to determine that she was under the influence, something that a highly 

intoxicated lay person could not be expected to do. 

The October 28, 2015 Decision of the Hearing Examiners below is not 

consistent with and supported by the evidence propounded at the August 2, 

2012 Administrative Hearing in this matter. As such, the Decision is clearly 

wrong in view of the reliable, probative and substantial evidence on the entire 

record and constitutes an arbitrary or capricious exercise of discretion. 

Additionally, this case is one in which the Respondent's actions must be 

measured against the statutorily imposed threshold of "knowingly permitting". 

As such, it is not comparable to the Petitioner's cited negligent entrustment 

cases, such as Payne v. Kinder, 127 S.E. 2d 726 (W.Va. 1962). When the 

Legislature enacted 17C-SA-2(j), it did so with the higher burden requiring 

intent - - "knowingly permitting". Therefore, a lesser civil liability standard of 

"knew or should have known" is not applicable in this matter. Additionally, the 

Petitioner's cited cases do not include the element, as is in the instant case, of 

the effect of high intoxication impairing a person's ability to "knowingly" permit 

a person to drive one's vehicle. 

This Court in In Re: Queen, 473 S.E.2d 483 (W.Va. 1966), determined 

that in order to be upheld by a Circuit Court, an administrative decision must 

be supported by "substantial evidence" which requires more than a "mere 

scintilla". The Administrative Decision herein was properly reversed by the 

Circuit Court because of this absence of substantial evidence. Not even a mere 
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scintilla of supporting evidence exists in the record to demonstrate that 

Respondent Staffileno knowingly permitted Ms. Haynes to operate his vehicle 

when she was under the influence of alcohol. The substantial evidence in the 

record demonstrates that Ms. Haynes manifested no telltale characteristics 

that would have alerted either a lay person, let alone one who had consumed 

14 alcoholic beverages, that she was under the influence of alcohol and unable 

to drive. The evidence shows that Ms. Haynes properly operated the vehicle 

through a construction zone and that she was stopped only because of a 

burned out headlight; that Ms. Haynes was normal when she exited the 

vehicle, stood and spoke with the Trooper during the traffic stop; that Trooper 

Castle had to perform several sophisticated scientific tests on Ms. Haynes 

before he could determine that she was drunk and that in doing so, she passed 

one of the tests; that Ms. Staffileno during that evening had consumed 14 

alcoholic beverages and was highly intoxicated; that no action of Ms. Haynes 

would have given Mr. Staffileno notice of her intoxication as she acted 

appropriately, and drove the vehicle appropriately; that in his intoxicated state, 

Mr. Staffileno believed that Ms. Haynes, although apparently failing some field 

sobriety tests, was actually "acing" them; that the Trooper made no 

determination of Mr. Staffileno's level of intoxication and whether he was able 

to "knowingly" permit Ms. Haynes to drive as is required by West Virginia Code; 

and that the reason that Mr. Staffileno was arrested was not because he 

"knowingly" permitted Ms. Haynes to drive while she was under the influence 

of alcohol, but merely because she was "DUI" and he permitted her to drive, 
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elements that are less than and inconsistent with the requirements of the 

Code. 

The "knowingly" element of the Code inherently requires the ability to 

make a rea.soned-decision. The Respondent's intoxicationimpair-ed-thatability. 

In fact, when asked whether intoxication can impair one's judgment, Trooper 

Castle stated "Yes, it can." (Appendix at 355) 

The Administrative Decision below lacks not only the support of 

substantial evidence, it lacks even a mere scintilla. In accordance with the 

authority of Muscatell, above, the Order of the Circuit Court of Brooke County 

must be affirmed. 

The Circuit Court of Brooke County found the Administrative Order to be 

clearly wrong. Pursuant to and consistent with the authority of Muscatell, 

supra, so must also this Honorable Court. 

The Circuit Court Properly Found That the 

Administrative Decision Violated the Respondent's Rights 


As it Was Made by an Administrative Hearing Examiner 

Not Present During the Administrative Hearing 


The Circuit Court in its review of this matter properly concluded that the 

Decision of Hearing Examiner dated October 28, 2015 issued by Hearing 

Examiner William L. Bands violated the Respondent's due process rights and 

was appropriately reversed pursuant to West Virginia Code §29A-5-4 and its 

supporting cases including Cahill v. Mercer County Board of Education, 208 

w. Va. 177, 539 S.E. 2d 437 (2000) as cited by the Circuit Court. 
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As is reflected in the record, the Administrative Hearing in this matter 

was conducted on August 1, 2012 before Hearing Examiner Erica Tamburin. It 

was Ms. Tamburin who not only heard the testimony, but observed the 

witnesses and their demeanor as they testified. However, it was not Ms. 

Tamburin who issued the Decision upon which the subject license revocation 

was based. The Decision was issued by Hearing Examiner Bands because Ms. 

Tamburin resigned from employment with the Office Administrative Hearings 

before submitting a Decision. Footnote 1 of the Decision of Hearing Examiner 

Bands states that Mr. Bands simply listened to the audio record of the 

Administrative Hearing and reviewed the evidence prior to authoring the Final 

Order in this matter. 

The effect of this is that the Hearing Examiner, Erica Tamburin, who was 

present at the hearing to observe and judge the demeanor and credibility of the 

witnesses before her at the August 1, 2012 Administrative Hearing played no 

role in the outcome of this case. Instead, a stranger to the proceeding, Hearing 

Examiner Bands, remotely judged the credibility of the witnesses and ruled in 

this matter based entirely upon a sterile record. 

Ordinarily, a Hearing Examiner's observations concerning the demeanor 

and credibility of witnesses are to be given great weight, simply because he or 

she had the opportunity to observe the witnesses during the administrative 

proceeding. Shively v. Heckler, 739 F. 2d. 987 (4th Cir. 1984). As a result of 

the Hearing Examiner's presence during the hearing itself, credibility 
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determinations will be given special deference by a reviewing court. Nelson v. 

Apfel, 131 F. 3d 1228 (7th Cir. 1997). 

The importance of the deciding finder of fact being present in the trial 

proceeding has also been recognized by the West Virginia Court. In Michael 

D.C. v. Wanda L.C., 201 W.Va. 381 (1997), the Court was confronted with a 

credibility issue and competing witnesses on the issue of adultery. The Court 

in affirming the findings made by the Family Law Master that was present and 

conducted the divorce trial stated that 

"A reviewing court cannot assess witness credibility through a 
record. The trier of fact is uniquely situated to make such 
determinations and this Court is not in a position to, and will not, 
second guess such determinations." 201 W.Va. at 388. 

In the instant case, although Ms. Tamburin conducted the Hearing, Mr. 

Bands made his Decision based upon the record only. His absence from the 

hearing is a fatal flaw in this matter. His ruling upon only the record is a 

violation of the Petitioner's due process rights. 

Hearing Examiner Bands deciding this matter based upon the record of 

proceedings before Hearing Examiner Tamburin is a denial of Mr. Staffileno's 

due process rights. The truism that "one who decides must hear" is entirely 

applicable in this matter. Ms. Tamburin conducted the Administrative Hearing 

on August 1, 2012. She was able to observe the witnesses who gave somewhat 

conflicting testimony. She was in a position to observe their demeanor and 

judge their credibility. However, Ms. Tamburin did not make Findings of Fact 

and Conclusions of Law in this matter prior to her departure as a Hearing 

Examiner. That task was left to Hearing Examiner Bands who made the 
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October 28, 2015 Decision in this matter based only on the record from Ms. 

Tamburin's hearing. This is exactly the scenario that has violated the 

Petitioner's rights. 

I-n--R€:Mamage of Seyler, 559 N. W. 2d 7, 84 A.L.R. 5 th-775 (Iowa 1§l97}

is considered one of the lead cases on this very issue. In Seyler, a contested 

divorce hearing was conducted by one Judge and a second Judge made the 

decision based on the record made by the first Judge. In considering this 

issue, the Seyler Court referenced and noted that "the power vested in a Judge 

is to hear and determine, not to determine without hearing". In Re: 

Buchman's Estate, 267 P. 2d 73, 84 (Cal. App. 1954) 559 N.W.2d at 9. The 

Court then concluded that "(o)therwise, the litigant is deprived of a meaningful 

hearing." 559 N.W. 2d at 9. In weighing this issue, the Seyler Court gave 

consideration to the Ohio Appellate Court decision of Vergon v. Vergon, 87 

Ohio App. 3d 639, 622 N.W. 2d 1111 (1993), a divorce case. The Vergon Court 

determined that issues in divorce cases involved witness credibility. Therefore, 

where the trial Judge did not render a decision, a successor Judge must hold a 

new trial. This same rule of law resulted in the 1985 Decision of Farner v. 

Farner, 480 N.E. 2d 251, 257 (Ind. App. 1985) where the Court, as cited by 

Seyler, stated that 

"In a case where the resolution of a material issue requires a 
determination as to the weight and credibility of testimony, due 
process requires that the trier of fact hear all of the evidence 
necessary to make a meaningful evaluation." 559 N.W. 2d at 9 
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Clearly, where the issue is material and the credibility and weight of conflicting 

testimony is present, the deciding Judge must have been present for the trial 

proceedings. 

-In-I-9Sa; the -Court of Appeals of Oklahoma in Bell v. Great--bak-es 

Container Corp. 702 P.2d 387 (Ct. App. Okla. 1985) was presented with a 

similar set of facts in a workers compensation case where one Judge heard the 

testimony and a second Judge who was not present at the trial decided the 

case based upon the record. The appellant asserted that the action by the 

successor Judge in deciding the case without having observed the witnesses 

violated his due process rights. The Oklahoma Court in considering the issue 

determined that the majority view on this issue was best stated by the Montana 

Court in Worden v. Alexander, 198 Mont. 208, 90 P. 2d 160, 161 (1939) where 

it wrote as follows: 

"While there is some conflict in the authorities, the decided weight 
of authority is that when the trial judge to whom the case has been 
submitted upon evidence introduced before him dies before making 
findings of fact, his successor has no authority to make findings of 
fact and conclusions of law without the consent of the parties 
involved; in such a case any party has the right to insist upon a 
new trial ..." 702 P. 2d at 392 

The Bell Court then proceeded to state its position: 

"We hold that the majority view expressed in Worden is the rule 
which should be followed in this state - - that a successor judge 
may not make findings of fact and conclusions of law and enter 
judgment solely upon the record developed by his predecessor 
except upon agreement of the parties. Where there is no 
agreement between the parties, the successor judge must grant a 
new trial or trial de novo upon request." 702 P. 2d at 392 
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This same conclusion was reached by the Seventh Circuit United States Court 

of Appeals in Smith v. Dental Products Co., 168 F. 2d 516, 7th Cir. (1948). In 

Smith, the United States District Court referred a trademark and unfair 

competition dispute to a Special Master who conducted an evidentiary hearing; 

Thereafter, before making any Findings of Fact or a decision, the Special 

Master died. The District Court then referred the matter to a second Master, 

but ultimately decided the case itself based upon the transcript created by the 

first Master. The Seventh Circuit in deciding the case stated as follows: 

"We are confronted with another serious question, that is, the 
effect of the Master's death before he had made a report. The 
evidence was controverted; several hearings were had, controverted 
testimony was submitted and the Master himself remarked that 
the status was such that he might require the submission of 
further evidence. In other words, the Master's judgment upon the 
credibility of the witnesses appearing, we can never know. The 
rules contemplate that the District Court shall approve the 
findings of the Master 'unless clearly erroneous', but what the 
Master thought about the witnesses, what he would have found as 
a matter of fact as to the verity of the testimony, matters which are 
part and parcel .of the purpose of the reference to the Master to 
make findings and report to the court, are absent, and the 
reference, so far as legal effect is concerned, is a nullity." 168 F. 
2d at 518 (emphasis added) 

The Smith Court further determined that the actions of the District Court 

violated the due process rights of the parties. Smith cited the importance of 

the ruling judicial body to observe the witnesses in person. Smith stated 

"The defect is one going to the right of the parties to have a 
decision from the agency having jurisdiction upon the merits upon 
testimony submitted by witnesses whom the trial tribunal has seen 
and heard." 168 F. 2d at 519 
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The Smith Court concluded that the District Court was required to either refer 

the matter for a trial de novo before yet another Master or to conduct its own 

trial. 

- ----In-light-of-these -authorities, it is clear that the actions -of the Respondent· 

and its allied agency in having Hearing Examiner Bands simply review what 

the Bell Court would have considered a "cold record" and make Findings and 

Conclusions without having observed the demeanor and considered the 

credibility of the witnesses is an absolute violation of the Petitioner's due 

process rights. Mr. Stafflleno was entitled to an evidentiary hearing before a 

Hearing Examiner who could hear the evidence, see the witnesses, and pass 

judgment upon the weight and credibility of the conflicting testimony. That did 

not occur. The adage of "one who decides must hear" is applicable in this 

matter and must be applied to protect the Petitioner's rights. 

In opposition to the above authorities, Petitioner cites this Court's recent 

Decision in Warner v. Reed, 2016 WL 870614 (W.Va. 2016). However, a 

reading of Warner reveals that this Court never undertook the issue of the 

prejudicial effect of a Decision being made by a Hearing Examiner who was not 

present for the hearing itself. It must be presumed that, unlike the subject 

case, this issue was not raised in Warner. 

The prejudice presented in the instant case was recognized in Rule 63 of 

the West Virginia Rules of Civil Procedure. This Rule, addressing the disability 

of a Judge after a trial occurs, states that 

"In a hearing or trial without a jury, the successor judge shall at 
the request of a party recall any witness whose testimony is 
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material and disputed and who is available to testify again without 
undue burden. The successor judge may also recall any other 
witness." [emphasis added] 

Even though a replacement judge can become familiar with the record of the 

ca-se,-the --needte--have disputed testimony heard by the deeiciing-jucige-has

been clearly recognized. The Rule states that upon request, the successor shall 

recall the witness to undertake the testimony firsthand. 

In the instant case, the deciding Hearing Examiner, Mr. Bands, saw and 

heard no testimony first hand and did not afford any party the opportunity to 

request the same. Instead, Hearing Examiner Bands and Chief Hearing 

Examiner Hackney, simply and wrongfully ruled. 

While the typical "re-hearing" remedies that are addressed in the above 

cases and even Rule 63 would ordinarily be applicable, due to the fact that it 

has now been more than five years since the traffic stop of Ms. Haynes 

occurred, a re-hearing or a trial de novo is no longer an appropriate remedy. 

The passage of more than five years since the traffic stop of Ms. Haynes has 

resulted in prejudice and a re-hearing would only exacerbate that. If a re

hearing were considered, a review of Petry v. Stump, supra, is merited. In 

~, this Court dismissed the administrative charge against the driver based 

upon the fact that a six year delay occurred and the need for a second hearing 

existed because of the loss of evidence from the first hearing which was 

presumptively prejudicial and violated the driver's due process rights. Instead 

of a new trial being welcomed, the prejudicial effects of such a proceeding, 
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resulting solely from the actions of the Petitioner and its allied entity, the Office 

of Administrative Hearings, make it legally and constitutionally inappropriate. 

The Circuit Court properly determined that the Decision by hearing 

Examiner-B-ands--violated Mr. Staffileno's rights ·and-as-a-resuTt-viulated-W-est----· 

Virginia Code §29A-5-4, thus requiring the underlying administrative 

revocation to be overturned. The conclusion reached by this Court can be no 

different as the Circuit Court's Decision must be affirmed. 

CONCLUSION 

The issue before this Court is whether the Circuit Court of Brooke 

County abused its discretion in reversing the October 28, 2015 Administrative 

Decision revoking the Respondent's Driver's License for knowingly permitting 

his vehicle to be driven by another person who was under the influence of 

alcohol. In reversing the Administrative Decision, the Circuit Court determined 

that: 

1. Respondent Staffileno suffered actual and substantial prejudice as 

a result of the substantial delay in the issuance of the Administrative Decision 

in this matter which came 39 months after the Administrative Hearing in this 

matter and some 51 months after the driving event from which this matter 

flows. The prejudice cited by the Circuit Court was the Respondent's changing 

employment positions from one where he was not dependent upon a driver's 

license to his current employment where he is a school bus driver required to 

maintain a commercial driver's license in order to keep his employment. 
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2. The Administrative Decision was clearly wrong in view of the 

evidence in that the Department of Motor Vehicles failed to establish that 

Respondent Staffileno acted "knowingly" when he permitted Tiffany Haynes to 

oper-ate hismot-Grvehicle on August 1, 2011. 

3. The Administrative Decision aforesaid, rendered by a Hearing 

Examiner who was absent from the Hearing itself and based only upon a review 

of the record, is a fatal flaw and a violation of Staffileno's due process rights. 

As the Circuit Court's Order of April 6, 2016 reversing the Administrative 

Decision herein is not an abuse of discretion, it must be affirmed. 

WHEREUPON, the Respondent, Fredrick R. Staffileno, hereby prays that 

the Order of the Circuit Court of Brooke County, below, be affirmed and that he 

be afforded any and all other relief to which he may be entitled in these 

presents. 

Respectfully Submitted, 


FREDERICK R. STAFFILENO, Respondent, 


BY~lllLw~ 
Marc B. Chernenko, Esq.;-
Counsel for Respondent 

Marc B. Chemenko, Esq. 
West Virginia State Bar No. 714 
WILLIAM E. WATSON & ASSOCIATES 
800 Main Street 
P.O. Box 111 
Wellsburg, WV 26070 
(304) 737-0881 
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