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I. ARGUMENT 

Now comes Pat Reed, Commissioner of the West Virginia Division of Motor Vehicles 

("DMV"), and pursuant to Rule 1 O(g) ofthe Revised Rules ofAppellate Procedure hereby submits 

her reply to the Respondent's Brief The Commissioner stands on her initial brief for all points not 

further addressed herein. 

A. 	 Like the circuit court below, Mr. StaffIIeno blames the DMV for the actions of the 
tribunal in order to distract from his failure to mitigate delay. 

In his reply brief, Mr. Staffileno argues that neither the DMV nor "its allied agency," the 

Office of Administrative Hearings ("OAH") took any action for nearly 39 months between ~e 

administrative hearing and the entry of the final order. (Respondent's Brief at P. 7.) In an attempt 

to attribute the actions of the tribunal with that of the opposing party, Mr. Staffileno refers to this 

Court's decision in Warner v. Reed, No. 15-0229, 2016 WL 870614 (W. Va. Mar. 7, 2016) 

(memorandum decision.) Without the benefit ofreviewing the briefs filed in the Warner matter, Mr. 

Staffileno is ill-informed and mischaracterizes the events which occurred during the transition of 

administrative cases from the DMV to the DAB. In its brief filed in the Warner case, the DMV 

explained the changeover. 

In Miller v. Epling, 229 W. Va. 574, 729 S.E.2d 896 (2012), the Supreme 
Court held that the Commissioner ofthe DMV properly retained jurisdiction over the 
DUI cases with arrest dates prior to JUI}.e 11, 2010, notwithstanding statute 
transferring jurisdictional authority to the OAB. The DMV not only transferred the 
equipment and records for conducting administrative hearings to the DAB, the DMV 
also transferred employment of the hearing examiners, including Lou Ann Proctor, 
the hearing examiner who heard testimony in Mr. Warner's case. 

On November 15,2012, Ms. Proctor returned Mr. Warner's case file to the 
DMV since the OAR did not have jurisdiction over the matter. On March 26, 2014, 
Jennifer Pierson, DMV paralegal, sent Ms. Proctor a proposed order to Ms. Proctor 
for review. Ms. Proctor responded on the same day stating that there were mistakes 
in the proposed order but that since the order was the Commissioner'S, the DMV 
could issue the same if it noted her statement about the mistakes . 
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· On June 12,2014, Ms. Pierson sent a copy ofaproposed final order to DMV 
hearing examiner James M. Adkins along with the base DUI records and the audio 
file so that he could review the same. The DMV issued the Final Order which 
became effective on July 14, 2014. The procedural history regarding the transfer of 
files, equipment and personnel from the DMV to the OAH is reflected onpages 2 and 
3 of the Final Order.! 

It is evident that Mr. Staffileno cannot show any collusion or alliance between the DMV and 

the OAR in his attempt to blame the DMV for delay which he, himself, did not mitigate by filing a 

complaint for a writ ofmandamus in the Circuit Court ofKanawha County. Instead, while enjoying 

the statutory stay of his license revocation during the pendency of his administrative matter and 

while knowing that the matter had not been disposed, Mr. Staffileno voluntarily terminated his 

employment as an accountant and obtained a job requiring a driver's license. 

Mr. Staffileno argues in his brief that the DMV cannot rebut the presumption that he has 

suffered actual and substantial prejudice due to the delays in this matter. Ih support ofhis argument, 

Mr. Staffileno cites to Reed v. Conniff, 236 W. Va. 300, 779 S.E.2d 568, (2015); Meadows v. Reed, 

No. 14-0138,2015 WL 1588462 (W. Va. Mar. 16, 2015)(memorandum decision); Petryv. Stump, 

219 W. Va. 197,632 S.E.2d 353 (2006); and Miller v. Moredock, 229 W. Va. 66, 726 S.E.2d 34 

(2011). In all of the cases cited by Mr. Staffileno, the DMV was the opposing party as well as the 

tribunal. In the instant matter, the DMV is the opposing party and did not contribute to the delay 

between the administrative hearing and the entry of the fmal order. 

Moreover, in Conniff, supra, even though this Court found that the delay by the tribunal 

[DMV] in holding an administrative hearing was presumptively prejudicial, it did not reverse the 

license revocation. Instead, this Court required the tribunal to pay Conniff's attorney fees for 

1 To avoid confusion with the Appendix in this matter, citations to the Appendix in the 
Warner matter have been omitted. 
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preparing for additional hearings. In Moredock, supra, this Court found that because he was able 

to defend his case, Moredock was not actually and substantially prejudiced by the delay between the 

administrative hearing and fInal order. Moredock's license revocation was upheld. In Meadows, 

supra, this Court found that Meadows established actual and substantial prejudice from the delay 

in conducting the administrative hearing because that delay affected Meadows' ability to defend his 

case. Such delay is inherently different from delay caused by a tribunal's failure to issue a timely 

order after a hearing. Finally, in Petry, supra, the tribunal scheduled a second hearing six years after 

it could not fInd the audio recordings from the fIrst hearing. This Court found that Petry would be 

prejudiced by having the double expense ofpreparing for another hearing and because evidence had 

been lost. The delay in Petry related to the prosecution ofhis case - not the entry of a fmal order as 

is the issue in the present matter. 

Mr. Staffileno also argues that he would not have retired from his accountant position ifthe 

final order in this matter had been entered in a ''timely fashion." Mr. Sta:ffi.leno surely knew that his 

pending administrative matter had not dissipated after the hearing was held. While knowing that he 

might be subject to a license revocation, Mr. Staffileno voluntarily changed jobs. lfMr. Staffileno 

had wanted to dispose of his administrative matter before changing jobs, he had two options: he 

could have withdrawn his administrative appeal and completed the requirements for reinstatement 

prior to starting his new job, or he could have sought relief in mandamus. "... [A] party who elects 

not to seek mandamus relief but who, instead, raises the delay issue for the fIrst time on appeal to 

the circuit court, does so at his peril." Miller v. Moredock, 229 W. Va. 66, 72, 726 S.E.2d 34,40 

(2011). See also, Davis v. Miller, No. 11-1189, 2012 WL 6097655 CW. Va. Dec. 7, 2012) 

(memorandum decision) ("The docket sheet also reveals petitioner never made a motion asking the 
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circuit court to rule on his appeal. He also,never petitioned this Court in mandamus to compel the 

circuit court to make a ruling~") 

B. Uhl v. Reed is controlling here. 

On page 21 ofhis brief, Mr. Staffileno alleges that the administrative license revocation for 

knowingly permitting stelllJlled from his criminal charge ofknowingly permitting and, therefore, the 

two cases should adhere to the same standards. It is well-established by this Court that administrative 

license revocation proceedings for driving a motor vehicle under the influence ofalcohol, controlled 

substances or drugs which are initiated pursuant to Chapter 17C of the West Virginia Code are 

proceedings separate and distinct from criminal proceedings arising from driving a motor vehicle 

under the influence of alcohol, controlled substances or drugs. Syllabus point 3, Carroll v. Stump, 

217 W. Va. 748, 619 S.E.2d261 (2005). See also,Harrison v. Comm'r, Div. ofMotor Vehicles, 226 

W. Va. 23, 34, 697 S.E.2d 59,70 (201O);Shearsv. Reed, No. 14-0681,2015 WL2381323, at*2 CW. 

Va May 18,2015) (memorandum decision.) 

Pursuant to W. Va. Code § 17C-5A-l(b) (2008), the investigating officer in this matter was 

required to submit his completed DUI Information Sheet to the Commissioner of the DMV within 

forty-eight hours ofthe conclusion ofhis investigation. The officer complied with this statute. Next, 

pursuant to W. Va. Code § 17C-5A-l(c) (2008), the Commissioner reviewed the DUI Information 

Sheet and determined that Mr. Staffileno committed the offense ofknowingly permitting; therefore, 

the Commissioner entered an order revoking Mr. Staffileno's license to operate a motor vehicle in 

this state. T4e administrative license revocation is wholly independent from the companion criminal 

matter, if any. 

Unlike in the criminal cases cited by Mr. Staffileno in his brief, the DMV was not required 
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to prove the "knowing" element of"knowingly pennitting" beyond a reasonable doubt. This Court 

has already determined that circumstantial evidence is permissible in appeals oflicense revocations 

based upon a preponderance of the evidence standard, yet in his brief Mr. Staffileno completely 

ignores Uhl v. Reed, No. 14-0259, 2015 WL 3388153, (W. Va. Jan. 9, 2015) (memorandum 

decision), which is almost exactly on-point with the instant matter. 

In Uhf, supra, this Court upheld the license revocation for knowingly permitting because of 

the overwhelming circumstantial evidence that Uhl knowingly permitted a friend to drive his vehicle 

while under the influence ofalcohol. The evidence upon which this Court relied was Uhl's testimony 

that he and his friends had gone to a casino to have fun and that the casino was giving away free 

drinks. Uhl testified that he did not recall seeing the driver consume any drinks, and could not recall 

seeing a drink in the driver's hand while at the casino. Although the driver admitted to having 

consumed six or seven beers, Uhl could not recall smelling the odor ofan alcoholic beverage on the 

driver prior to driving away from the casino. It was undisputed that Uhl was at the casino with the 

driver and another friend, all three ofwhom were drinking, and all three ofwhom were in Uhl's car 

after leavip.g the casino. Open beer cans were found in the front console of the vehicle where Uhl 

and the driver were sitting, and the cans were cool to the touch. The parties had not identified a 

designated driver. It is also undisputed that the driver drove Uhl's car with Uhl's permission and that 

the driver was under the influence of alcohol. This is not a situation where the permission to drive 

was remote tn time or place. Uw., his car, and the driver were all in the same place for the entire 

evening. This Court held that the evidence to support this finding was not negated by UhI' s self

serving testimony and that there was substantial circumstantial evidence in the record that Uhl was 

aware that the driver had consumed alcohol and could be impaired. 
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Here, the overwhelming circumstantial evidence shows that Mr. Staffileno knowingly 

permitted Ms. Haynes to drive his vehicle while she was under the influence of alcohol. Mr. 

Staffileno testified that they had decided to go to Staffs to have a couple of drinks; that they 

intended to drink while there; that they were regular patrons at Staffs; and that Ms. Haynes told him 

that she had consumed two beers. Mr. Staffileno told the investigating officer that he had been 

drir.tking more than Ms. Haynes, so she drove his vehicle. Such permission was not remote in time 

or place. Moreover, Mr. Staffileno testified " ... what's a couple beers do to you. So I was kind of 

watching how she drove to make sure she wasn't swerving or anything." (App. at P. 368.) 

Mr. Staffileno was voluntarily intoxicated, which does not vitiate his responsibility to know 

whether or not the driver of his vehicle was impaired. Further, Ms. Haynes did not testify at Mr. 

Staffileno's administrative hearing to rebut any of the investigating officer's evidence. The 

overwhelming evidence to support the revocation for knowingly permitting was not negated by Mr. 

Staffileno's self-serving testimony. 

c. The tribunal speaks with one voice. 

Mr. Staffileno argues that because the hearing examiner who heard the matter was not the 

one who wrote the fmal order, the license revocation must be reversed. This Court has held that an 

administrative agency may not exercise authority which is not given to it expressly or impliedly in 

statute. 

Administrative agencies and their executive officers are creatures of statute and 
delegates of the Legislature. Their power is dependent upon statutes, so that they 
must find within the statute warrant for the exercise of any authority which they 
claim. They have no general or common-law powers but only such as have been 
conferred upon them by law expressly or by implication. 

Syl. Pt. 2 Mountaineer Disposal Serv., Inc. v. Dyer, 156 W. Va. 766,197 S.E.2d 111 
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(1973) (emphasis added). See also State ex rei. Hooverv. Berger, 199 W. Va. 12, 19, 
483 S.E.2d 12, 19 (1996) ("An administrative agency ... has no greater authority than 
conferred under the governing statutes."). 

Reedv. Thompson, 235 W. Va. 211, 772 S.E.2d 617,620 (2015). 

Pursuant to W. Va. Code § 17C-5C-2(a)(1) (2010), the Chief Hearing Examinermayde1egate 

administrative duties to other employees, but the Chief Hearing Examiner shall be responsible for 

all official delegated acts. West Virginia Code of State Rules § 105-1-17.3 (2014) holds that the 

OAB Chief Hearing Examiner must review the decision of the Hearing Examiner as to "legal 

accuracy and clarity and other requirements." The OAB Chief Hearing Examiner has authority to 

modify the Hearing Examiner's findings of fact and conclusions of law. Id. In "case of conflict 

between the [mal decision of the hearing examiner and the [mal order of the Chief Hearing 

Examiner, the final order of the Chief Hearing Examiner shall control." Id. The OAB must speak 

with one voice, and pursuant to statute and rule, that voice belongs to the ChiefHearing Examiner. 

Therefore, regardless ofwhich hearing examiner wrote the proposed [mal order, the Chief Hearing 

Examiner had a duty to review and to even change the proposed final order so that it was legally 

accurate. Therefore, only the Final Order entered by the Chief Hearing Examiner is controlling. 

II. CONCLUSION 

For the reasons outlined above as well as those outlined in the Briefofthe Division ofMotor 

Vehicles, the DMV respectfully requests that this Court reverse the circuit court order. 

Respectfully submitted, 

PAT REED, COMMISSIONER, 
WEST VIRGINIA DIVISION OF MOTOR 
VEIDCLES, 

By Counsel, 
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