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IN THE CIRCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA 


FREDERICK STAFFILENO, 

Petitioner, 
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v. CIVIL ACTION NO. 15-AA.!'1' ~ ~ 

PAT S. REED, Commissioner, 
West Virginia Division of Motor Vehicles, 

Judge David 1. Sims g~ 
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Respondent. 

ORDER 

On November 6, 2015, Petitioner, by his counsel, Marc B. Chemenko, Esq., filed a Petition 

for Judicial Review and Decision and Final Order ofChief Hearing Examiner ofthe West Virginia 

Division of Motor Vehicles from the final Order of Revocation issued by the West Virginia 

Division ofMotor Vehicles on October 28,2015. A hearing was held in this matter on November 

12,2015, and the Court subsequently entered an Order setting briefing dates. The parties have 

submitted their briefs, transcripts and exhibits to the Court. After reviewing Petitioner's Proposed 

Findings ofFact and Conclusions ofLaw, Respondent's Response Briefi, and the applicable law, 

the Court makes the following decision. 

1 The Court is deeply troubled by the reckless and franldy, baseless, accusation made twice 
by Respondent's counsel in Respondent's ''Notice ofAppearance and Objection to Order Granting 
Motion for Stay" that the Court is "biased" against Respondent Apparently, counsel construes any 
adverse ruling directed toward it as evidence that this Court harbors. an unfair disposition toward 
-her client. However, as Respondent's counsel should be aware, one party or another in a contested 
case is usually expected to lose rulings based upon the facts and the law presented; such is the 
nature of litigation. While this Court certainly has a healthy appreciation for zealous advocacy by 
the lawyers appearing before it in all manner of cases, this Court cannot and will not countenance 
flip and utterly unfounded comments questioning its impartiality. Indeed, counsel's over-the-top 
rhetoric represents the second instance of counsel's unprofessio~ conduct before the Court, and 

. it is only in exercising steely reserve that this Court does not refer this latest matter to counsel's 
superiors or to the Office ofDisciplinary Counsel for review. If counsel in good faith believes that 
this Court's impartiality might reasonably be questioned, counsel enj oys a remedy to address such 
purported qias by invoking Rule 17, T.C.R. Counsel is strongly cautioned to weigh the words she 
chooses to use before this Court in this and future proceedings. 
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I. STANDARD OF REVIEW 

When reviewing the decision of an administrative agency, I.e. the West Virginia 

Department of Motor Vehicles, the Circuit Court reviews the administrative agency's decision 

pursuant to the Administrative Procedures Act. Specifically, W. Va. Code §29A-5-4 provides in 

relevant part: 

"The court may affirm the order or decision of the agency or remand the case for further 
proceedings. It shall reverse, vacate or modify the order or decision of the agency if the 
substantial rights of the petitioner or petitioners have been prejudiced because the 

~.. 
administrative findings, inferences, conclusions, decision or order are: 


(1) In violation ofconstitutional or statutory provisions; or 

(2) In excess of the statutory authority or jurisdiction of the agency; or 

(3) Made upon unlawful procedures; or 

(4) Affected by other error of law; or 

(5) Clearly. wrong in view of the reliable, probative and substantial evidence on the whole 
record; or 

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted 
exercise ofdiscretion." 

The West Virginia Supreme Court has further held that "a reviewing court is obligated to 

give deference to factual findings rendered by an administrative law judge, [and] a circuit court is 

not permitted to substitute its judgment for that of the hearing examiner with regard to factual 

determinations." Syllabus point 2, in part, Cahill v. Mercer County Board of Education, 208 

W.Va. 177,539 S.E.2d 437 (2000). 

ll. PROCEDURAL mSTORY 

1) On September 15, 2011, Respondent entered an Order revoking the driving privileges of 

Petitioner. 



2) On September 29,2011, Petitioner filed a Written Objection to said Order and requested 

an administrative hearing. 

3) On January 28, 2012, Respondent forwarded a Notice of Hearing setting the 

administrative hearing for April 11, 2012. 

4) On April 11, 2012, John G. Hackney, Jr., Chief Hearing Examiner, "sua sponte and upon 

[his] own motion" [sic] continued the April 11, 2012 hearing due to a "docketing error." 

5) On April 26, 2012, Respondent forwarded a "Notice of Rescheduled Hearing" setting 

the administrative hearing for August 1,2012. 

6) On August 1,2012, an administrative hearing was held in this matter and was presided 

over by Hearing Examiner Erica Tamburin. 

7) One Thousand One Hundred and Eighty Four (1,184) days later, on October 28, 

2015, the Final Order was issued by Respondent revoking Petitioner's license. 

8) The October 28,2015 Decision was made by Hearing Examiner William 1. Bands, who 

neither presided over, nor was present during the August 1,2012 Administrative Hearing. 

9) The Final Order revoked the Petitioner's license effective November 12~ 2015. 

ID. CONTENTIONS OF THE PARTIES 

Petitioner contends as follows: 1) that as an intoxicated passenger, he did not knowingly 

permit his vehicle to be driven by a person who was under the influence of alcohol; 2) that the 

delay in this matter has caused actual and substantial prejudice to Petitioner; and 3) the license 

revocation herein must be dismissed as the deciding hearing examiner was not present during the 

administrative hearing. 



Respondent counters that 1) the heanng examiner correctly determined that there waS 

sufficient evidence to prove that Petitioner knowingly permitted his vehicle to be driven in this 

state by another person who was under the influence of alcohol; 2) Petitioner' has failed to show 

how he was actually and substantially prejudiced by the delay between his administrative hearing 

and the entry of the Final Order; and 3) Respondent properly allowed a designated hearing 

examiner to draft the proposed Final Order. 

IV. FINDINGS OF FACT 

1) On the evening of August 29, 2011, Petitioner went to dinner at TJ's with Tiffany 

Haynes where only Petitioner consumed any alcoholic beverages. 

2) Petitioner and Ms. Haynes then traveled to Staffileno's on the River where Petitioner 

consumed numerous and various alcoholic beverages. 

3) Petitioner and Ms. Haynes were not together at Staffileno' s, and Petitioner did not 

observe Ms. Haynes during their time at the establishment. 

4) Petitioner did not see Ms. Haynes consume any alcoholic beverages while they were at 

Staffileno's and there was no bill for the evening because Petitioner had a monthly tab. 

5) After about two (2) hours, Petitioner and Ms. Haynes headed home from Staffileno's 

and Petitioner advised Ms. Haynes that he was unable to drive due to his intoxicated condition. 

6) Ms. Haynes informed Petitioner that she only had "a couple beers" and that she was fine 

to drive. 

7) Petitioner testified that Ms. Haynes did not appear intoxicated or impaired in any way at 

the time they left. 
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8) Petitioner testified that Ms. Haynes had no problem operating the vehicle and that she 
. 

even navigated a construction zone without any problem. 

9) At approximately 9:45 p.m. that evening, Ms. Haynes was stopped by West Virginia 

State Trooper Keith Castle while operating the Toyota Highlander Motor Vehicle owned by 

Petitioner. 

10) The traffic stop was occasioned by the fact that one of the vehicle's headlights had 

burned out and not, by an improper or erratic driving actions by Ms. Haynes in operating the 

vehicle. 

11) Petitioner was a passenger in the vehicle at the time of the traffic stop. 

12) Trooper Castle testified that Ms. Haynes complied with his commands to exit the 

vehicle and that she appeared normal while exiting the vehicle, while walking to the roadside, and 

while standing. 

13) Ms. Haynes, by her own admission, had only two beers that evening. 

14) Trooper Castle performed the horizontal gaze nystagmus test on Ms. Haynes and 

determined that she failed the test. 

15) Trooper Castle performed the walk and turn test on Ms. Haynes while she was 

barefoot, in the dark, on the side of the road, on an asphalt surface and determined that she failed 

the test due to the fact that "she started too soon;' and "stepped off the line." 

16) Trooper Castle performed the one legge~ stand on Ms. Haynes and determined that she 

passed the test. 

17) Petitioner and Ms. Haynes were, at no time during the evening drinking "together" at 

Staffileno's nor did Petitioner observe Ms. Haynes consume alcoholic beverages. 



18) Trooper Castle did not detennine that Ms. Haynes was intoxicated until after 

conducting a significant interview with Ms. Haynes, administering multiple field sobriety tests, 

and a preliminary breath test. 

19) Ms. Haynes failed the SCT ofthe breath with a blood alcohol content of .159% and was· 

charged with DUI. 

20) Trooper Castle arrested Petitioner for knowingly permitting his vehicle to be operated 

by a person under the influence of alcohol in violation ofWest Virginia §17C-5-2(g). 

21) At the time ofthe August 29, 2011 traffic stop, and the August 1, 2012 Administrative 

Hearing, Petitioner was an accountant employed by the West Virginia State Tax Department in the 

Wheeling office. 

22) In or about June or July 2013, Petitioner applied for and received from the West 

Virginia Division ofMotor Vehicles a commercial driver's license (CDL). 

23) In November 2013, Petitioner accep~ed a position as a temporary/substitute school bus 

driver for the Brooke County Bqard of Education. 

24) In July 2014, in reliance upon his obtaining from the DMV his GDL, Petitioner retired 

after more than 30 years as an accountant with the West Virginia State Tax Department. 

25) In November 2014, Petitioner became a permanent school bus driver for the Brooke 

County Board ofEd~cation, which position he continues to hold. 

v. CONCLUSIONS OF LAW 

1) Trooper Castle made no investigation into determining the level of Petitioner's 

intoxication. 



2) Trooper Castle made no investigation as to whether Petitioner knowingly permitted Ms. 

Haynes to operate his vehicle while under the influence of alcohol at the time that he permitted her 

to drive his vehicle. 

3) Ms. Haynes did not appear to be under the influence of alcohol prior to the traffic stop 

and Trooper Castle, an experienced law enforcement officer, acknowledged that nothing in Ms. 

Haynes' operation of the vehicle caused him to make the traffic stop. 

4) Had the headlight been working, Trooper Castle would not have stopped Ms. Haynes. 

5) Trooper Haynes only determined that Ms. Haynes was under the influence after 

performing the scientific field sobriety tests. 

6) Trooper Castle admitted that Ms. Haynes passed the "one leg stand" test. 

7) There was no evidence presented evidencing Petitioner's cognitive ability to make a 

knowing determination to permit Ms. Haynes to drive while under the influence of alcohol. 

8) Petitioner clearly was intoxicated that evening and made the correct decision not operate 

a motor vehicle. 

9) _There was no evidence presented in tbls matter that Iletitioner knew that Ms. Haynes 

was under the influence of alcohol at the time h~ permitted her to operate his vehicle. 

-10) It is uncontroverted that Petitioner did not know how much Ms. Haynes had to drink 

that evening, that she did not appear to be under the influence ofalcohol, and that she was able to . 

operate the vehicle in a proper manner. 

11) Respondent argues that Petitioner had knowledge that Ms. Haynes had been drinking 

"for hours" before they left in his car, which is a misrepresentation of the faCts. 

12) Trooper Castle took no steps to -determine whether Petitioner was in a condition to 

make a knowing determination required by West Virginia Code §17C-5-2(g). 
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13) Material findings of fact upon which the adverse legal consequences are based in this 

matter are without any basic foundational support. 

14) Respondent has failed to meet its burden of establishing that Petitioner acted 

knowingly when permitting Ms. Haynes to operate his motor vehicle. 

15) In State v. Saunders, 219 W.Va. 570, 638 S.E.2d 173 (2006), the Court addressed the 

significance of the statutory requirement that a Defendant commit an unlawful act "knowingly" 

and recognized that it needed to do so ''under the presumption that the Legisfature attached a 

specific meaning to every word and clause set forth in a statute." 219 W. Va. at 576. 

16) The Saunders Court recognized that the term "knowingly" 

"requires the additional element of demonstrating that the actor was consciously 
aware when engaging in the illegal conduct that such conduct was in violation of 
the law." 219 W.Va. at 576 

17) Respondent erred in negating the significant mental element that this term imposes. 

West Virginia Code §17C-5-2(g). 

18) Petitioner must have had the mental element of knowingly permitting Ms. Haynes to 

drive while over the legal limit, not merely accidentally, or negligently. 

19) The October 28,2015 Decision of the Hearing Examiner below is not supported by 

the evidence propounded at the August 1, 2012 Administrative Hearing in this matter and 

therefore, the Decision is clearly wrong in view ofthe evidence and as such, must be overturned in 

accordance with the standard set forth by Muscatell v. Cline, 196 W.Va. 588, 474 S.E. 2d 518 

(1996). 

20) The arrest of Ms. Haynes, upon which this proceeding against Petitioner is based, 

occurred on August 29,2011. 



21) Petitioner timely requested an Administrative Hearing and a hearing was ultimately 

conducted on August 1,2012. 

22) Thereafter, inexplicably no action was taken by Respondent, or its allied agency, the 

Office of Administrative Hearings for nearly 39 months until the Decision of the Hearing 

. Examiner and Final Order was entered on October 28,2015. 

23) The inexcusable neglect by Respondent is unfair, improper and unlawful and has 

resulted in actual and substantial prejudice to Petitioner. 

24) During the 39 month period between the August 1,2012 hearing and the October 28, . 

2015 Decision, Petitioner made a career change that is now adversely affected by the potential 

revocation ofhis Driver's License. 

25) At the time of the hearing in August 2012, Petitioner was employed by the West 

Virginia State Tax Department as an accountant where, for more than 30 years, he held a desk job 

at the Department's Offices in Wheeling. 

26) In June or"July of2013, Petitioner applied to the West Virginia Department of Motor 

Vehicles to obtain a commercial driver's license (CDL) which was issued to Petitioner in or about 

July 2013. 

27) In November 2013, Petitioner became a temporary/substitute school bus driver for the 

Brooke County Board of Education. 

28) In reliance upon his having obtained a CDL and being employed as a bus driver, 

Petitioner retired from his Tax Department position in July 2014. 

29) Petitioner became a permanent full time school bus driver for the Brooke County 

Board ofEducation in November 2014. 



30) Petitioner i~ required to maintain his valid CDL as a condition ofhis employment and 

thus, ifhe is unable to drive, he can no longer be employed as a school bus driver. 

31) The West Virginia Supreme Court "has long recognized the constitutional mandate 
, 

that "Justice shall be administered without ... delay." W.Va. Const. Art. III, § 17.' Frantz v. 

, Palmer', 211 W.Va. 188, 192,564 S.E.2d 398,402 (2001)." Millerv. Moredock, 229 W.Va. 66, 70, 

726 S.E.2d 34, 38 (2011). See also Petry v. Stump, 219 W.Va 197, 200, 632 S.E.2d 353, 356 

(2006) ("Due process rights must be considered under our general rules concerning unreasonable 

delay."). "[A]dministrative agencies performing quasi-judicial functions have an affirmative duty 

to dispose promptly ofmatters properly submitted." Syllabus Point 7, in part, Allen v. State Human 

Rights Comm'n, 174'W.Va. 139,324 S.E.2d 99 (1984). 

32) The delay by Respondent in this matter has resulted in Petitioner being prejudiced as he 

changed employment positions from one which was not dependent or was less dependent upon his 

having a driver's license (accountant) to his current employment where driving is the very task he 

is required to perfonn (school bus driver). 

33) Respondent has been reckless in failing to accord Petitioner his due process rights in 

this matter by requiring a decision to be made and permitting this case to languish. 

34) Unfortunately, Respondent's dilatory practices in license revocation cases are 

judicially well known. Miller v. Moredock, 229 W.Va. 66 (2011) (17 month delay); Meadows v. 

Reed, 'No. 14-0138 (W.Va. Supreme Court, March 16, 2015) (memorandum decision) ,(4 year 

delay); Petry v. Stump, 219 W.Va. 197,632 S.E.2d 353 (2006) (6 year delay). 

35) Petitioner has suffered substantial and actual prejudice as a result of the delay in this 

matter and his due process rights have been violated. 
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36) The Administrative Hearing conducted by Respondent occ~ed on August 1, 2012 

before Hearing Examiner Erica Tamburin. 

37) However, the Decision ofHearing Examiner in this matter dated October 28,2015, was 

issued by Hearing Examiner William 1. Bands, a person who was not present at the time that the 

testimony ofTrooper Castle and Petitioner was presented. 

38) Apparently, Ms. Tamburin resigned from employment with OAR before submitting a 

recommended draft order in this instant matter. 

39) It is alleged that Hearing Examiner William 1. Bands listened to the audio record ofthe 

administrative hearing that was conducted and reviewed all existing evidence admitted into 

evidence and from this alleged review, Mr. Bands authored the Final Order. 

40) Mr. Bands had no opportunity to judge the demeanor and credibility ofthe witnesses in 

this m~tter and simply judged the credibility ofthe witnesses and ruled in this matter based entirely 

upon the record. 

41) A Hearing Examiner's observations concerning the demeanor and credibility of 

witnesses are essential to the fair administration ofjustice 

42) As the trier of fact, the Hearing Examiner is uniquely situated to make such 

determinations as to credibility of witnesses. 

43) The decision made from the record only is a fatal flaw in this matter and is a 'violation 

ofPetitioner's due process rights. 

44) In any case where the resolution of a material issue requires a determination as to the 

weight and credibility of testimony, due p~ocess requires that the trier of fact hear ail of the 

evidence necessary to make a meaningful evaluation and where' the credibility and weight of 

cQ.nflicting testimony is present, the deciding Judge must have been present for the .trial 
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proceedings. 

45) Petitioner's revocation for permitting a person to operate his vehicle under the 

influence of alcohol must be overturned because Respondent has failed to meet his burden. 

46) The decision of Respondent is in violation of constitutional or statutory provisions, 

made upon unlawful procedures, affected by other error of law, clearly wrong in view of the 

reliable, probative and substantial evidence on the whole record, and arbitrary and capricious. 

47) Respondent erred in revoking Petitioner's driving privileges and has not demonstrated 

by a preponderance of the evidence that Petitioner's driver's license ~hould be revoked for 

permitting another to drive his vehicle under the influence of alcohol. It is accordingly 

ORDERED for all ofthe foregoing reasons that Petitioner's Petition shall be and is hereby 

GRANTED and the Final Order ofRevocation is hereby REVERSED. It is further 

ORDERED the Circuit Clerk of Ohio County shall provide an attested copy of~s Order 

to counsel for the parties. 

To which rulings the respective objections ofthe parties are hereby noted. 

ENTER this 6th day ofApril, 2016. 

I hereby certify that the annexed 
instrument is a true and correct 
cOf';'), of the original on file in my 
office. 
Attest Gienda Brooh 
Clerk Circuit Court 

,B;o)oke(.~~~nty, W~~V~FL'.~ (\ (1 ,~lL~ 
'~; 71l0~O,j(· wr U 



SHORT CASE NAME: Reed v. Stamleno 

CERTIF1CATIONS 

STATE OF WEST VIRGINIA 

I hereby certify that I have perfonned a review ofthe case that is reasonable under the circumstances and I have a 

good faith beliefthat an appeal is warranted 

May 6, 2016 
Counsel of record or UDl'epresented partyDate 

I hereby certify that on or before the date below, copies of this notice ofappeal and attachments were served on 

all parties to the case, and copies were provided to the clerk of the circuit court from which the appeal is taken and to each 

court reporter from whom a transcript is requested. 

May 6, 2016 
Date Connsel of record or nnrepl'eSented pa11y 

Supreme Court ofAppeals ofWest Virginia - Notice ofAppeal 
Rev. 11/2010 Page 4 of5 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. ___ 

PATRICIA S. REED, Commissioner, 
Division of Motor yehicles, 

Petitioner, 

v. 

FREDERICK STAFFILENO, 

Respondent. 

CERTIFICATE OF SERVICE 

I, Elaine L. Skorich, Assistant Attorney General, do hereby certify that the foregoing Notice 

ofAppeal was served upon the opposing party by depositing a true copy thereof, postage prepaid, 

in the regular course offue United States mail, this 6th day ofMay, 2016, addressed as follows: 

Marc B. Chenenko, Esquire 

800 Main Street 


Wellsburg, WV 26070 


The Honorable Glenda Brooks 

Clerk of the Circuit Court 


Brooke County Courthouse 

Post Office Box 474 


Wellsburg, WV 26070 


eQb~N).~<~ 
ELAINE L. SKORICH 


