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STATEMENT OF THE CASE 


Respondent James Dawson is a former Nicholas County Deputy Sheriff, Deputy U.S. 

Marshal, and U.S. Marshal who retired from the U.S. Marshals Service on March 31,2008. App. 

Vol. I, p. 331; App. Vol. III, pp. 11-12, 18-19. Mr. Dawson was emolled in the Federal Employee 

Retirement System (hereinafter "FERS"), rather than the Civil Service Retirement System 

(hereinafter "CSRS"). App. Vol. l,p. 334; App. Vol. III, p. 19. On or about October 24,2013, Mr. 

Dawson and his wife submitted amended tax returns for the years 2010 and 2011, claiming on 

Schedule M an adjustment exempting Mr. Dawson's retirement income from state income tax 

pursuant to W. Va. Code § 11-21-12(c)(6). App. Vol. I, pp. 349-361; App. Vol. ill, pp. 20-23. On 

November 19,2013, the Dawsons received letters from the West Virginia State Tax Department 

(hereinafter "the Tax Department") denying the exemption. App. Vol. I, pp. 362-366; App. Vol. ill, 

pp.23-27. On or about January 10,2014, the Dawsons appealed that denial by submitting a timely 

Petition for Refund to the West Virginia Office ofTax Appeals (hereinafter "the OTA"). App. Vol. 

I, pp. 1298-1336. 

In order to understand why the Dawsons claimed the exemption in § 11-21-12(c)(6), a brief 

discussion of the exemption and the history of its application is necessary. Section 11-21-12(c)(6) 

provides that the following shall be subtracted from a resident individual's adjusted gross income for 

tax purposes: 

Retirement income received in the form ofpensions and annuities after the thirty-first 
day ofDecember , one thousand nine hundred seventy-nine, under any West Virginia 
police, West Virginia Firemen's Retirement System or the West Virginia State Police 
Death, Disability and Retirement Fund, the West Virginia State Police Retirement 
System or the West Virginia Deputy Sheriff Retirement System, including any 
survivorship annuities derived from any ofthese programs, to the extent includable 
in gross income for federal income tax purposes. 

w. Va. Code § 11-21-12(c)(6). While § 11-21-12(c)(6) only mentions West Virginia state and local 



law enforcement officers, the Circuit Court of Monongalia County, West Virginia ruled over 16 

years ago that 4 U.S.c. § 111 and the doctrine ofintergovernmental tax immunity require thatfederal 

law enforcement officers receive the exemption as well if (1) their duties are not significantly 

different than those of state and local law enforcement officers and (2) they are unable to collect 

Social Security benefits. See Dodson v. Palmer, Civil Action No. 00-C-AP-1 0 (Monongalia County, 

W. Va. Cir. Ct. 2000), App. Vol. I, pp. 523-530. 

Ever since Dodson, the OTA has granted the exemption in § 11-21-12(c)(6) to federal law 

enforcement officers who retire under CSRS and cannot receive Social Security benefits, but has 

denied the exemption to federal law enforcement officers, like Mr. Dawson, who retire under FERS 

and can receive Social Security benefits. See App. Vol. I, pp. 531-590. The Tax Department has 

acquiesced to this state of affairs for the entire 16-year period since Dodson was decided, and has 

never appealed Dodson nor the OTA's allowance of the exemption to federal law enforcement 

officers who retire under CSRS. App. Vol. 1, pp. 376-377, 40l. 

The Dodson court restricted the exemption to federal law enforcement officers who are 

unable to collect social security benefits based on its unsupported observation that the purpose 

behind § 11-21-12(c)(6) was to benefit West Virginia law enforcement officers and firefighters who 

were unable to collect Social Security income upon retirement. However, as the Tax Department 

and the OTA eventually acknowledged, the Dodson court was demonstrably incorrect when it 

concluded that the purpose behind. § 11-21-12(c)(6) was to benefit law enforcement officers who 

could not collect Social Security benefits, because some ofthe law enforcement officers specifically 

ment~oned in § 11-21-12(c)(6) can collect Social Security benefits. See App. Vol. I, pp. 374-375, 
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386,412.] 

Thus, because the OT A had been awarding the exemption in § 11-21-12( c)( 6) to some federal 

law enforcement officers for years without any objection from the Tax Department, and because the 

OTA's basis for denying it to federal law enforcement officers who pru1icipate in social security was 

plainly fallacious, the Dawsons filed their Petition for Refund with the OTA to pursue their claim 

for the exemption. 2 Given that their petition primarily involved a question oflaw, rather than any 

genuine issues ofmaterial fact, the Dawsons filed a motion for summary judgment. App. Vol. I, p. 

1081. Despite the clear evidence and legal authority demonstrating that eligibility under § 

11-21-12(c)(6) was not based on Social Security, the Tax Department refused to concede the issue 

at that stage, and so the OTA held a hearing on the Dawsons' motion on April 3, 2014. 

At the hearing, the ALJ determined that the Dawsons' entitlement to a refund was dependent 

on the proper application of the constitutional doctrine of intergovernmental tax immunity, but that 

the OTA, as part of the executive branch of government, cannot rule on the constitutionality of a 

] Indeed, § 11-21-12(c)(6) expressly includes West Virginia deputy sheriffs, yet deputy sheriffs 
make contributions to Social Security, and receive Social Security benefits when they reach the 
appropriate age. The statute providing for the West Virginia Deputy Sheriff Retirement System 
specifically provides that "[n]othing in this article may be construed to permit a county to substitute this 
plan for federal social security now in force in West Virginia." See W. Va. Code § 7-14D-4(a). In 
addition, Mr. Dawson is a former West Virginia deputy sheriff, and as his pay stubs, W-2s, and Social 
Security Statement demonstrate, he made contributions to Social Security while employed as a deputy 
sheriff. See App. Vol. I, pp. 228-330; App. Vol. III, pp. 14-18,27. Finally, Teresa Miller, the Deputy 
Director and Chief Operating Officer of the West Virginia Public Employees Retirement Board, testified 
not only that deputy sheriffs participate in Social Security, but also that the only persons listed in § 
11-21-12( c)( 6) whom she could say with certainty do not paliicipate in Social Security are State police. 
See App. Vol. III, pp. 71-72. Thus, it is beyond dispute at this stage that eligibility for the. exemption § 
11-21-12( c )(6) is not based on participation or nonparticipation in Social Security. 

. 2 This was the Dawsons' only avenue for seeking a refund based on the unconstitutionality of § 
11-21-12(c)(6), because the Legislature has decreed that filing a petition for refund with the OTA 
"constitutes the sole method of obtaining any reftmd, credit, or any tax (or fee) administered under this 
3.liicle, it being the intent of the Legislature that the procedure set forth in this 3.liicle is in lieu of any 
other remedy, including the uniform declaratory judgments act[.] " W. Va. Code § 11-10-14(i)(emphasis 
added). 

3 



statute. App. Vol. VI, pp. 12, 15-18. As a result, the ALJ ruled that he was going to dismiss the 

Dawsons' Petition for Refund in its entirety, and that if the Dawsons wanted to pursue this matter 

further they would have to seek relief from a circuit court on appeal (because circuit courts do have 

the power to rule on the constitutionality ofa statute). Id. At no point during the hearing did the Tax 

Department voice any objection to this outcome. Moreover, although the ALJ allowed the Dawsons 

to introduce exhibits so that they would be part of the record before the circuit court, the Tax 

Department made no effort to introduce any exhibits of its own. App. Vol. VI, pp. 18-19. 

The Dawsons timely filed an appeal to the Circuit Court of Mercer County, West Virginia, 

and the matter was assigned to the Honorable Derek C. Swope. At a hearing in front of Judge 

Swope, the Tax Department finally conceded that eligibility for the exemption in § 11-21-12(c)(6) 

is not based on participation or non-participati~n in Social Security. App. Vol. I, pp. 374-375,386, 

412. However, despite the fact that OTA had been allowing the exemption in § 11-21-12(c)(6) to 

some federal law enforcement officers (i.e. those who could not collect Social Security benefits) for 

well over a decade, and that the Tax Department acquiesced to this state ofaffairs during that entire 

period, the Tax Department changed course .and argued to the circuit court that no federal law 

enforcement officers are entitled to exempt their retirement income under § 11-21-12(c)(6). App. 

Vol. I, p. 400. 

Furthermore, despite the facts that the Tax Department prevailed at a hearing before the 

OTA, did not object to the ALl's ruling, and had the opportunity to introduce any exhibits it felt 

necessary into the recqrd before the OT A, the Tax Department argued that it was improperly denied 

a full hearing before the OT A, and asked the circuit court to remand the case back to the OT A so that 

the Tax Department could introduce additional evidence. App. Vol. I, pp. 415-421, 442. The circuit 

court initially denied the Tax Department's request, but on or about October 28, 2014, the court 

4 




reconsidered the issue and entered an Order remanding the case to the OTA. App. Vol. I, pp. 445

446,920-926. In its October 28,2014 Order, the circuit court directed the OTA to make findings 

of fact and conclusions oflaw regarding whether W. Va. Code § 11-21-12(c)(6) complies with this 

Court's decision in Brown v. Mierke, 191 W. Va. 120,443 S.E.2d 462 (1994). However, the Court 

also ordered that 11 [i]f either party believes that a decision on the Petition for Refund should not be 

governed by Brown v. Mierke, then that party shall put forth the argument and support its legal 

theory at the OTA hearing." App. Vol. I, p. 925. 

On January 23,2015., theOTA held an evidentiary hearing pursuant to the circuit court's 

Order. At the hearing, the Dawsons argued that the instant case is not governed by this Court's 

decision in Brown, and is instead governed by the test set forth by the United States Supreme Court 

inDavis v. Michigan Dep't ofTreasUlY, 489 U.S. 803 (1989) and its progeny. App. Vol. III, pp. 78

82. On or about August 7,2015, the OTA issued a final decision concluding that Brown controls 

the outcome of this case, and that § 11-21-12(c)(6)is not discriminatory under the test set forth in 

Brown. App. Vol. I, pp. 138-140.3 

Once again, the Dawsons timely appealed the OTA's decision to the Circuit Court ofMercer 

County, West Virginia. This time, the matter was assigned to the Honorable William J. Sadler. 

Judge Sadler held a'hearing on March 14,2016, and entered an Order on or about March 31,2016 

reversing the OTA's decision. App. Vol. I, pp. 1-7. As discussed in greater detail infra, the circuit 

court's March 31, 2016 Order properly held that the United States Supreme Court's decision in 

3 The OTA's August 7, 2015 final decision also acknowledged that some of the state and local 
law enforcement officers entitled to the exemption in § 11-21-12( c)( 6) participate in Social Security. 
App. Vol. I, pp. 127-128. However, upon information and belief, the OTA has continued to allow the 
exemption to federal law enforcement officers who do not participate in Social Security, and deny it to 
those who do participate in Social Security, even in the wake of its August 7, 2015 final decision in this 
case. 
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Davis a.n,d its progeny control the outcome ofthis case, and that under the test set forth in Davis, w. 

Va. Code § 11-21-12(c)(6) violates 4 U.S.C. § 111 and the constitutional doctrine of 

intergovernmental tax immunity by favoring retired state and local law enforcement officers over 

retired federal law enforcement officers. It is from this Order that the Tax Department now appeals. 

SUMMARY OF ARGUMENT 

The circuit court correctly ruled that W. Va. Code § 11-21-12(c)(6) violates the doctrine of 

intergovernmental tax immunity under the test set forth by the U.S. Supreme'Court in Davis and its 

progeny. The doctrine of intergovernmental tax immunity prohibits taxing federal employees more 

heavily than similarly-situated state employees based on the source of their compensation. The 

United States Supreme Court held in Davis that the test in intergovernmental tax immunity cases is 

whether the inconsistent tax treatment is directly related to, and justified by, significant differences 

between the two classes. Here, § 11-21-12( c)( 6) exempts the retirement income of state and local 

law enforcement officers, but not federal law enforcement officers. It is undisputed that there are 

no significant differences between the powers a,nd duties ofstate and local law enforcement officers 

and those of their federal counterparts. Furthermore, the circuit court properly rejected the Tax 

Department's argument that § 11-21-12(c)(6) is directly related to and justified by the purported 

income differential between state and local law enforcement officers and their federal counterparts. 

Indeed, the United States Supreme Court rejected this very argument in Davis, observing that a tax 

exemption truly intended to account for differences in amount ofsalary or retirement benefits would 

not discriminate on the basis of the source of income. 

The circuit court also correctly ruled that this Court's decision in Brown does not control the 

outcome ofthis case. Brown was a narrow decision that held that the Davis test did not apply to the 

specializeq circumstances present in that case, which are plainly distinguishable from the case at bar. 
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The exemption in W. Va. Code § 11-21-12(c)(6) only applies to law enforcement officers and 

firefighters, while the petitioners in Brown were military retirees whose job descriptions did not 

corresponded to those oflaw enforcement officers and/or firefighters. As such, the reason that the 

military retirees in Brown were not entitled to the exemption was not simply that they were federal 

rather than state employees, but that they were not law enforcement officers or firefighters. 

Conversely, the instant case involves a retired law enforcement officer who is only being denied the 

exemption based on the federal source ofhis income. 

Moreover, on issues of federal law, such as the constitutionality ofa statute, decisions ofthe 

United States Supreme Court are the ultimate authority and trump decisions ofa state's highest court. 

Thus, Brown cannot properly be read to apply broadly beyond the narrow circumstances ofthat case, 

thereby abrogating the test established by the United States Supreme Court in Davis and its progeny. 

In addition, the Brown factors do not make sense when applied to this case and would essentially 

eviscerate· the constitutional doctrine of intergovernmental tax immunity. Applying the Brown 

factors to the case at bar would allow our State to tax fe~erallaw enforcement officers more heavily 

than state law enforcement officers based wholly on the source of their compensation, which is 

precisely the type of discrimination that the doctrine of intergovernmental tax immunity forbids. 

Finally, the OT A has been unconstitutionally applying § 11-21-12( c)( 6) for over 15 years by 

awarding the subject tax exemption to federal law enforcement retirees who do not participate in . 

Social Security, and denying it to those who do, even though eligibility for the exemption has 

nothing to do with Social Security. This discriminatory application of§ 11-21-12(c)(6), without any 

rational basis, cannot be allowed to continue. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Dawsons agree with the Tax Department that this case is appropriate for a Rule 20 

argument because the case involves constitutional questions regarding the validity of a statute, 

inconsistencies between two circuit court decisions, and an issue offundamental public importance. 

ARGUMENT 

I. 	 STANDARD OF REVIEW 

In an appeal of the final order of a circuit court concerning an appeal from the OTA, the . 

findings of fact of the administrative law judge are subject to a "clearly wrong" standard ofreview, 

while questions oflaw are reviewed de novo. Griffith v. ConAgra Brands, Inc., 229 W. Va. 190, 

195,728 S.E.2d 74, 79 (2012). 

II. 	 THE CIRCUIT COURT CORRECTLY RULED THAT W. VA. CODE § 11-21
12(c)(6) VIOLATES 4 U.S.c. § 111 AND THE CONSTITUTIONAL DOCTRINE OF 
INTERGOVERNMENT AL TAX IMMUNITY UNDER THE TEST SET FORTH BY 
THE UNITED STATES SUPREME COURT IN DAVIS AND ITS PROGENY. 

As the United States Supreme Court has observed, 4 U.S.C .. § 111 and the constitutional 

doctrine of intergovernmental tax immunity prohibit state tax laws that discriminate against federal 

employees (including retired federal employees) based on the source of their compensation. See 

Davis, 489 U.S. at 812-817. The Court explained the history and evolution ofthe doctrine in Davis. 

According to the Court, prior to 1938, the doctrine of intergovernmental tax immunity generally 

exempted the salaries of most government employees, both state and federal, from taxation by 

another sovereign. 489 U.S. at 810. In 1938, the Court ruled that the federal government could levy 

nondiscriminatory taxes on the incomes of most state employees. rd. at 811 (citing Hel vering v. 

Gerhardt, 304 U.S. 405 (1938». In 1939, the Court went on to effectively authorize 

nondiscriminatory state taxation ofJedera I employees. rd. (citing Graves v. New York ex reI. 
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O'Keefe, 306 U.S. 466 (1939)). 

However, while the result in Graves was still pending, Congress wanted to ensure that federal 

employees would not remain immune from state taxation at the sanle time that state employees were 

required to pay federal income tax, and passed the Public Salary Tax Act of 1939. rd. at 811-12. 

Section four of the Act (now 4 U.S.C. § 111) expressly consents to state taxation of federal 

employees. Critically, however, the statute only consents to state taxation of a federal officer or 

employee if"the taxation does not discriminate against the officer or employee because ofthe source 

of the payor compensation." 4 U.S.C. § 111. In Davis, the Court found that this caveat is 

"coextensive with the prohibition against discriminatory taxes· embodied in the modern constitutional 

doctrine of intergovernmental tax immunity," and held that regardless ofwhether § 111 provides an 

independent basis for challenging a state tax law, the dispositive question is whether it violates th~ 

doctrine of intergovernmental tax immunity. 489 U.S. at 813-14. Thus, while the doctrine of 

intergovernmental tax immunity originally prohibited the state and federal governments from taxing 

each other's employees, it evolved into a prohibition against tax laws which discriminate against 

federal employees based on the source of their compensation. In the case at bar, the circuit court 

correctly determined that W. Va. Code § 11-21-12(c)(6) violates this prohibition by favoring retired 

state and local law enforcement officers over retired federal law enforcement officers. 

A. 	 The United States Supreme Court has established the test for whether a tax 
statute violates the doctrine of intergovernmental tax immunity. 

As the circuit court correctly observed, the United States Supreme Court has held in no 

uncertain terms that a state tax law violates the constitutional doctrine of intergovernmental tax 

immunity if it treats state and local government employees more favorably than similarly situated 

federal government retirees, unless the inconsistent tax treatment is "directly related to, and justified 
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by, significant differences between the two classes." See Davis, 489 u.s. at 816. In Davis, the 

Court addressed a Michigan tax law which "define [ dJ taxable income in a manner that excludes all 

retirement benefits received from the State or its political subdivisions, but includes most other 

forms ofretirement benefits." ld. at 806. In other words, the effect ofthe Michigan statute was "that 

the retirement benefits of retired state employees are exempt from taxation while the benefits 

received by retired federal employees are not." ld. The appellant, a former federal employee seeking 

a refund of the state taxes paid on his retirement benefits, argued that this statute violated the 

constitutional doctrine of intergovernmental tax immunity. ld. at 806-807. 

In explaining the application of said doctrine, the Court observed that "[tJhe imposition of 

a heavier tax burden on [those who deal with one sovereignJthan is imposed on [those who deal with 

the other J must be justifieq. by significant differences between the two classes." ld. at 815-816. In 

the words of the Court, "the relevant inquiry is' whether the inconsistent tax treatment is directly 

related to, and justified by, 'significant differences between the two classes.''' ld. at 816. Finding 

no such differences, the Court concluded that the Michigan tax law "violates principles of 

intergovernmental tax immunity by favoring retired state and local government employees over 

retired federal employees." ld. at 817. Three years after Davis, the United States Supreme Court 

reiterated that "[u Jnder [the doctrine ofintergovernmental tax immunity J, we evaluate a state tax that 

is alleged to discriminate against federal elnployees in favor of state employees by inquiring 

'whether the inconsistent tax treatment is directly related to, and justified by, significant differences 

between the two classes.'" See Barker v. Kansas, 503 U.S. 594, 598 (1992). 

The Tax Department argues that Davis test does not apply because Davis dealt with a tax 

statute that exempted all state and local government pensions while taxing all federal pensions (as 

opposed to exempting the retirement income of a subset of state/local employees while taxing a 
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similarly-situated subset offederal employees, such as law enforcement officers). However, this is 

not a relevant distinction. The United States Supreme Court plainly held in Davis and Barker that 

the relevant inquiry in intergovernmental tax immunity cases is whether the inconsistent tax 

treatment is directly related to and justified by significant d~fferences between the two classes at 

issue. 489 U.S~ at 816. It has never held that there are different tests that apply to different types of 

tax statutes, nor that statutes which tax similarly situated subsets of state and federal employees 

differently based on the source of their compensation are not subject to the doctrine of 

intergovernmental tax immunity. 

To the contrary, the Court has indicated that the doctrine and the Davis test do apply in 

situations involving similarly situated subsets of sta~e and federal employees. See Jefferson Cnty., 

Ala. v. Acker, 527 U.S. 423 (1999). In Acker, the Court addressed an intergovernmental tax 

immunity challenge by federal judges against an ordinance imposing an occupational tax on all 

persons working within the county who are not otherwise required to pay any kind of license fee 

under state law. Id. at. 427. The COUli found that the tax did not discriminate againstfederal judges 

"based on the federal source of their payor compensation" because it applied equally to all state 

judges in the county. Id. at 443 (emphasis added) .. The Court expressly analyzed whether there was 

discrimination between "similarly situated federal and state employees," and upheld the tax because 

it applied to federal and state judges alike. Id. (emphasis added). The Court even cautioned that 

"[s]hould Alabama or Jefferson County authorities take to exempting state officials while leaving 

federal officials (or a subcategory of them) subject to the tax, that would indeed present a starkly 

different case." rd. (emphasis added). 

By holding that the tax at issue in Acker did not implicate the doctrine of intergovernmental 

tax immunity because it applied equally to federal and state judges, the Court clearly indicated that 
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a tax which does not apply equally to similarly situated subcategories offederal and state employees 

would implicate the doctrine of intergovernmental tax immunity. Where the ~octrine is implicated, 

the United States Supreme Court has declared, without exception, that the test to be applied is 

"whether the inconsistent tax treatment is directly related to, and justified by, 'significant differences 

between the two classes.'" See Davis, 489 U.S. at 816; Barker, 503 U.S. at 598. Thus, the circuit 

court correctly determined that the Davis test controls the outcome of this case. 

B. 	 W. ·Va. Code § 11-21-12(c)(6) violates the doctrine of intergovernmental tax 
immunity.under the test established by the United States Supreme C~urt. 

West Virginia Code § 11-2l-12( c)( 6) exempts all retirement income received from "any West 

Virginia police, West Virginia Firemen's Retirement System or the West Virginia State Police Death, 

Disability and Retirement Fund, the West Virginia State Police Retirement System or the West 

Virginia Deputy Sheriff Retirement System" from state income tax, without providing an equivalent 

exemption for federal law enforcement retirees. See W. Va. Code § 11-21-12(c)(6). As such, the 

statute plainly treats state and local law enforcement retirees more favorably than federal law 

enforcement retirees. 4 As discussed above, the United States Supreme Court held in Davis that to 

evaluate whether a state tax statute discriminates against federal employees in favor of state 

employees. in violation of the doctrine of intergovernmental tax immunity, the appropriate inquiry 

is "whether the inconsistent tax treatment is directly related to, and justified by, significant 

4 The Tax Depattment notes that some deputy sheriffs do not receive the exemption because they 
are enrolled in the Public Employee Retirement System ("PERS"), rather than the Deputy Sheriff 
Retirement System ("DSRS"), but this is a red herring. The only reason that some deputy sheriffs are 
enrolled in PERS is that when DSRS was created in 1998, persons who were deputy sheriffs at that time 
had the option to join DSRS or remain in PERS. App. Vol. III, p. 55. All deputy sheriffs hired after the 
creation of DSRS are enrolled in that system, rather than PERS. rd. The fact that some deputy sheriffs in 
1998 chose to remain in PERS rather than join DSRS does not change the fact that W. Va. Code § 
11-21-12( c)( 6) was plainly intended to benefit state and local law enforcement retirees, including DSRS 
retirees, while not providing equal tax benefits to federal law enforcement retirees. 
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differences between the two classes." 489 U.S. at 816; see also Barker, 503 U.S. at 598. As 

demonstrated below, W. Va. Code § 11-21-12(c)(6) is neither directly related to, nor justified by, 

significant differences between state and federal law enforcement officers. 

1. 	 There are no significant differences between the powers andduties offederal 
law enforcement officers, such as Mr. Dawson, and state and local law 
enforcement officers. 

The circuit court properly recognized that "it is undisputed in the present matter that there 

are no significant differences between Mr. Dawson's powers and duties as a U.S. Marshal and the 

powers and duties of the state and local law enforcement officers listed in § 11-21-12(c)(6)."App. 

Vol. I, pp. 4-5.5 Indeed, the Tax Depariment has ackno.wledged that "Mr. Dawson performed the 

samejob function as State law enforcement officers." See App. Vol. I, p. 42-43. Moreover, the Tax 

Department has never argued in this matter that § 11-21-12(c)(6) is related to, and/or justified by, 

significant differences in the powers and duties of federal and state law enforcement officers. 

Instead, the Tax Department relies solely on purported differences in the amount of salary and 

retirement benefits received by state and federal law enforcement officers to attempt to justify § 

5 To the extent any argument on this point is necessary, it is beyond dispute that there are no 
significant differences between the powers and duties of federal law enforcement officers, like Mr. 
Dawson, and those ofthe state and local law enforcement officers listed in § 11-21-12(c)(6). First,§ 
11-21-12(c)(6) expressly includes West Virginia deputy sheriffs, and by federal statute, "United States 

. marshals [and] deputy marshals ... in executing the laws of the United States within a State, may 
exercise the same powers which a sheriffofthe State may exercise in executing the laws thereof." See 28 
U.S.C. § 564 (emphasis added). Second, W. Va. Code § 15-10-5 gives federal law enforcement officers, 
including U.S. Marshals and deputy marshals, the authority to enforce the laws of the State of West 
Virginia where a felony is committed in their presence or where they are asked to provide assistance by a 
state or local law enforcement agency and/or officer. See W. Va. Code § 15-10-5. Third, Mr. Dawson 
testified at the Janumy 23,2015 hearing that he has been employed both as a West Virginia deputy 
sheriff and as a member of the U. S. Marshals Service, and that his duties in both occupations involved 
the investigation, apprehension, and detention of people suspected or convicted of crimes. See App. Vol. 
III, pp. 11-13. It is axiomatic that the duties of other state and local law enforcement officers listed in § 
11-21-12(c)(6), such as West Virginia State Troopers, also involve the investigation, apprehension, and 
detention of people suspected or convicted of crimes. 
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11-21-12(c)(6). 

2. 	 The statute is not directly related to and/or justified by the purported income 
differential between state and local law enforcement officers and their 
federal counterparts. 

The Tax Department argues that § 11-21-12(c)(6) passes the Davis test in this case because 

Mr. Dawson earned a higher salary and receives more munificent retirement benefits than the state 

and local retirees who qualify for the exemption. However, as the circuit court correctly recognized, 

the United States Supreme Court rejected this very notion in Davis. There, the State of Michigan 

argued that its retirement benefits are significantly less munificent than those offered by the federal 

government, and that this substantial difference should justify inconsistent tax treatment. Davis, 489 

U.S. at 816. The Supreme Court rejected this argument, observing that 


[w]hile the average retired federal civil servant receives a'larger pension than his 

state counterpart, there are Undoubtedly many individual instances in which the 

opposite holds true. A tax exemption truly intended to account for differences in 

retirement benefits would not discriminate on the basis of the source of those 

benefits, as Michigan's statute does; rather, it would discriminate on the basis ofthe 

amount of benefits received by individual retirees. 

Id. at 817. Thus, the Tax Department cannot rely on purported differences in the amount of 

compensation and retirement benefits to justify a statute that, on its face, discriminates on the basis 

of the source of compensation and retirement benefits. As the circuit court observed, "[h]ad the 

West-"\Tirginia Legislature intended § 11-21-12(c)(6) to account for differences in income instead of 

differences in the source of income, it easily could have done so." App. Vol. I, p. 6. 

The Tax Department attempts to get around this portion of Davis by arguing that the U.S. 

Supreme Court rejected reliance on the average difference in value between state and federal 

retirement benefits, whereas in the case at bar the Tax Department relies on difference between the 

retirement income ofMr. Dawson specifically (as the challenging taxpayer) and that ofthe class of 
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state· and local retirees listed in § 11-21-12(c)(6). There is no meritto this argument. The Davis test 

asks whether disparate tax treatment is IIdirectly related to, and justified by, 'significant differences 

between the two classes,'" rather tl).an focusing the on the specific challenging taxpayer. See 489 

U.S. at 816 (emphasis added). It is absurd to say that the statute properly excludes Mr. Dawson 

because he, specifically, earned too much income or receives too much in retirement benefits, given 

that the statute says absolutely nothing about amount of income or retirement benefits. 

Indeed, in the Tax Department's own words, the reason that Mr. Dawson (a retired federal 

law enforcement officer) does not qualify for the exemption in W. Va: Code § 11-21-12(c)(6) is that 

he is "not a retired West Virginia law enforcement official." See App. Vol. T, p. 31 (emphasis added). 

The statute, by its plain language, bases eligibility for the exemption on the source of a law 

enforcement officer's retirement benefits. As such, it is not Mr. Dawson's income level that 

disqualifies him;.it is the federal (as opposed to state) source ofhis retirement benefits. Even ifMr. 

Dawson, as a federal law enforcement officer, had been paid less than many state law enforcement 

officers, and his retirement benefits were no more munificent than those ofmost state and local law 

enforcement officers, he still would not qualify for the exemption. Plainly, the criterion that 

determines a law enforcement officer's eligibility under the statute is the source of his or her 

retirement income, rather than the amount of his or her income. 

In addition, the Tax Department's presentation ofthe data regarding the purp011ed differences 

in the compensation and retirement benefits of state and federal law enforcement officers is 

misleading in several respects. First, the Tax Department argues that Petitioner Dawson's "high-3" 

average salary (the highest average salary during any three year period offederal employment) was 

$l34,244, while no West Virginia deputy sheriff earns $100,000 or more per year. Even if a 

difference in amount of salary were a vali~. reason for discriminating based on the source of that 
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salary (which it is not), the appropriate comparison would not be whether Mr. Dawson, individually, 

at the peak ofhj.s employment, earned more money than West Virginia deputy sheriffs. Again, the 

Davis test asks whether disparate tax treatment is "directly related to, and justified by, 'significant 

differences between the two classes.'" See 489 U.S. at 816 (emphasis added). The classes at issue 

here are federal law enforcement officers, on the one hand, and the state and local law enforcement 

officers (and firefighters) whose retirement income is exempt from taxation under W. Va. Code § 

11-21-12(c)(6), on the other hand. 

Accordingly, the Tax Departrnent.cannot single out Mr. Dawson's income among all federal 

law enforcement officers, and cannot compare it solely to the income ofdeputy sheriffs, as opposed 

to the other state and local law enforcement officers included in § 11-21-12(c)(6). While Mr. 

Dawson's former job as a U.S. Marshal and deputy marshal may be most analogous to that of a 

deputy sheriff out ofall the law enforcement officers included in § 11-21-12(c)(6), the class ofstate 

law enforcement officers embraced by the statute includes far more than just.deputy sheriffs. For 

example, the statute also exempts the retirement income of state police, and state police have a 

higher average salary than deputy sheriffs. See App. Vol. I, p. 632. 

Furthermore, to the extentthat Mr. Dawson's "high-3" average salary also exceeds the salary 

of any West Virginia State Trooper, Mr. Dawson's "high-3" average salary is not indicative of the 

income ofall federal law enforcement officers. Mr. Dawson served as a deputy U. S. Marshal for 15 

years before being presidentially appointed to the position of U.S. Marshal, which he held for an 

additional six years. App. Vol. III, p. 12. Not all deputy U.S. Marshals reach the position of U.S. 

Marshal and earn the level of salary and benefits that Mr. Dawson earned, and not all federal law 

enforceIIl:ent officers in other branches of service reach positions equivalent to U.S. Marshal. Mr. 

Da:wson himself earned far less than his "high-3" average salary for much of his federal law 
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enforcement career. Mr. Dawson testified that he entered the U.S. Marshals Service in 1987, and 

as his Social Security statement demonstrates, during his first five full years as a federal law 

enforcement officer (1988-1992), he earned between $29,131 and $44,491. See App. Vol. I, p. 322; 

App. Vol. III, p. 12. There were undoubtedly state law enforcement officers who earned more than 

Mr. Dawson during this time period. Thus, the Tax Department's comparison between Mr. 

Dawson's "high-3" salary a.r,J.d the salaries of deputy sheriffs andlor state police does not paint an 

accurate picture of whatever difference exists, if any, between the compensation of federal law 

enforcement officers in general and the compensation ofthe state and local law enforcement officers· 

included in § 11-21-12(c)(6). 

Second, the Tax Department argues that Mr. Dawson receives substantially more in 

retirement benefits than any deputy sheriff receives under the West Virginia Deputy Sh~riff 

Retirement System. Again, not all federal law enforcement officer's reach positions with salary and 

retirement benefits equivalent to those ofMr. Dawson's as a U.S. Marshal, and it is inappropriate 

to compare the retirement income of federal law enforcement officers solely with that of deputy 

sheriffs out of all of the state and local law enforcement officers who are covered by § 

11-21-12(c)(6). 

Third, in apparent recognition of the fact that it is inappropriate to focus solely on deputy 

sheriffs, the Tax Department argues that Mr. Dawson's retirement benefits are greater than the active 

duty salary ofmost West Virginia Troopers. This argument too ignores the fact that not all federal 

law enforcement officers reach positions with salary and benefits equivalent to those of Mr. 

Dawson's. However, the most notable thing about this argument is that Tax Department compares 

Mr. Dawson's retirement benefits to the active duty salaries ofWest Virginia State Troopers, rather 
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than to the retirement benefits of West Virginia State Troopers.6 Perhaps the reason for this is that 

many West Virginia State Troopers actually receive more in retirement benefits than Mr. Dawson 

receives (and therefore substantially more than federal law enforcement officers whose careers never 

advanced as far as Mr. Dawson's receive). 

To elaborate, when Mr. Dawson retired in 2008, he received a gross benefit of $3,926 per 

month plus a temporary supplement of$80 1 per month (which will be discontinued once he becomes 

eligible for Social Security), for a combined total gross amount of$4,727 per month. See App. Vol. 

I, p. 335. By 2010, that combined gross total had slightly increased to $4,852 per month. See App. 

Vol. III, pp. 38-39.7 The Tax Department's own exhibits indicate that the average monthly benefit 

for West Virginia State Police retirees enrolled in Plan A was $5,534 in 2010, which is more than 

Mr. Dawson collected and undoubtedly more than otherretired federal law enforcement officers who 

did not reach a position equivalent to U.S. Marshal collected. See App. Vol. I, p. 632. Furthermore, 

the fact that the average monthly benefit for West Virginia State Police retirees enrolled in Plan A 

was $5,534 means that some State Police retirees in Plan A receive a monthly benefit that is higher 

than $5,534. 8 If these state law enforcement retirees receive more in retirement benefits than Mr. 

6 While the Tax Department asserts in its Summary of Argument, on page seven of its brief, that 
"Dawson's retirement benefits under FERS are significantly more munificent than the retirement benefits 
received by any state retiree who qualifies for the exemption under (c)(6)," the body of the Tax 
Department's brief is wholly devoid of any data purporting to show that Mr. Dawson's retirement 
benefits under FERS are more munificent than the retirement benefits received by West Virginia State 
Troopers under their retirement systems. 

7Mr. Dawson testifie.d that his gross distribution for the year 2010 was $58,224, which breaks 
down to $4,8~2 per month. App. Vol. III, pp. 38-39. lfthe $801 temporary supplement is subtracted, 
this means that Mr. Dawson's gross retirement benefit was $4,051 in 2010. 

8Similarly, the average monthly benefit for West Virginia State Police retirees enrolled in Plan B 
was $3,684, meaning that some State Police retirees in Plan B receive a monthly benefit that is 
substantially higher than $3,684. App. Vol. l, p. 632. Given that this average amount of$3,684 is only 
about $360 less than Mr. Dawson's gross retirement benefit of $4,051, and that many retired federal law 
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Dawson, who was presidentially appointed to the position of U.S. Marshal, then they undoubtedly 

receive more than many federal law enforcement retirees.9 

Finally, the notion that § 11 :..21-12( c)( 6) is directly related to and justified by the difference 

in pay scales between federal and state law enforcement officers is belied by the fact that the OTA 

has given exemption in § 11-21-12( c)( 6) to many federal law enforcement officers (i.e. those who 

retired under CSRS) for over 15 years without any opposition from the Tax Department. Given that 

the Tax Department has passively allowed the OTA to extend § 11-21-12(c)(6) to some federal law 

enforcement officers for well over a decade, the Tax Department cannot credibly take the position 

that the statute properly excludes all federal law officers because they make too much money and/or 

receive too much in retirement benefits. 

3. 	 The circuit court's ruling that § 11-21-12(c)(6) violates the doctrine of 
intergovernmental tax immunity is correct regardless ofwhether said ruling 
is consistent with the purpose ofthe statute. 

The Tax Department argues that the circuit court's decision is inconsistent with the 

Legislature's·purpose in enacting § 11-21-12(c)(6). However, under the Tax Depar;tment's own 

interpretation, the Legislature's purpose in enacting the statute was to provide a benefit to state and 

local law enforcement officers to the exclusion offederallaw enforcement officers like Mr. Dawson. 

Indeed, according to the Tax Department, a senate bill was introduced in the 2016 Legislative 

Session which would have expanded § 11-21-12(c)(6) to include federal law enforcement officers, 

enforcement officers do not reach the level of salary and benefits attained by Mr. Dawson, there are 
undoubtedly State Police retirees in Plan B who receive more in retirement benefits than many retired 
federal law enforcement officers. 

9 In addition, it should be noted that West Virginia State Troopers enrolled in Plan A get an 
annual cost of living increase of3.75% in their retirement benefits, meaning that they have the potential 
to collect much more in retirement benefits than Petitioner Dawson collects (and much more than other 
retired federal law enforcement officers collect) as years pass. See W. Va. Code § 15-2-27a; see also 
App. Vol. I, pp. 596, 599, 602. 
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and the Legislature did not pass the bill because it wanted to keep the benefits ofthe statute limited 

to its current narrow class of only state and local law enforcement retirees. See Petitioner's Briefat 

p. 18. 

As previously discussed, this type oftax discrimination based on the source ofa federal law 

enforcement officer's compensation is precisely what the constitutional doctrine of 

intergovernmental tax immunity forbids. Because the Legislature's purpose conflicts with the 

constitutional doctrine of intergovernmental tax immunity, any decision by a circuit court finding 

that the statute violates the doctrine will necessarily be inconsistent with the Legislature's intent, but 

that does not change the fact that the statute is unconstitutional. Obviously, a state legislature's use 

of an unconstitutional classification should not be upheld simply because striking it down would 

conflict with the legislature's intent to use an unconstitutional classification. Accordingly, regardless 

of whether the Legislature desires to tax federal law enforcement retirees more heavily than their 

state and local counterparts based on the source of their compensation, the circuit court correctly 

determined that § 11-21-12(c)(6) violates the constitutional doctrine of intergovernrn.ental tax 

immunity. 10 

10 The Tax Department also cites Governor Tomblin's veto of the Legislature's attempt to add 
retired Division of Natural Resources police officers to § 11-21-12(c)(6) to show that the Governor has 
taken steps to ensure that the exemption remains limited to a narrow class. However, Governor 
Tomblin's letter makes clear his concern is that, because DNR retirees are part of the Public Employees 
Retirement System ("PERS"), providing them with the exemption might lead to everyone in PERS trying 
to gain the exemption. App. Vol. I, p. 916. He does not mention any concerns with respect to extension 
of the exemption to federal law enforcement officers under the doctrine of intergovernmental tax 
immunity. Notably, as of Tomblin's veto letter in 2013, the OTA had already been giving the exemption 
to some federal law enforcement officers for bver a decade, and the Tax Department has pointed to no 
efforts by the Governor or anyone else to stop these federal law enforcement officers from receiving the 
exemption.. Regardless, the Governor's efforts and concerns are not determinative ofwhether or not the 
statute is constitptional. 
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III. THE CIRCUIT COURT CORRECTLY DETERMINED THAT TIDS COURT'S 
DECISION IN BROWN DOES NOT CONTROL THE OUTCOME OF THIS CASE. 

Because W. Va. Code § 11-21-12(c)(6) is plainly unconstitutional under the test mandated 

by the U.S. Supreme Comi, the Tax Department argues that said test should be ignored in favor of 

a completely different test derived from this Court's decision in Brown. For the reasons set forth 

below, the circuit court properly held that the test set forth by this Court in Brown does not control 

the outcome of the case at bar. 

A. 	 Brown was a narrow decision intended to apply to the specialized circumstances ofthat 
case, which are plainly distinguishable from the case at bar. 

In Brown, this Court faced the issue of whether military retirees were entitled to the 

exemption in W.Va. Code § 11-21-12(c)(6), and observed that the military retirees ."failed to 

demonstrate that their job.descriptions during any substantial part of their active service 

corresponded to the job descriptions of municipal firefighters, municipal police officers or state 

police officers ...." Brown, 191 W. Va. at 123,443 S.E.2d at 465. The Court then determmed that 

under the "specialized circumstances" of that case, the inquiry from Davis and Barker did not 

control. Id. Instead the Court held that when a state tax is alleged to impermissibly favor state 

employees over federal employees, the relevant inquiry is whether there was a calculated scheme or 

plan to intentionally discriminate against a group of federal retirees rather than an intent to favor a 

class of state retirees. Id. at 124-125,443 S.E.2d at 466-67. 

The Court then discussed three factors which, in the Court's opmlOn, "conclusively 

demonstrate [ d]" that no calculated scheme or plan existed to discriminate against retired military 

personnel based on the source of their income: (1) retired military personnel are treated more 

favorably that private sector retirees; (2) retired military personnel are treated equally with all 

persons retired from the West Virginia Public Employees Retirement System and Teachers 
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Retirement System; and (3) retired military personnel are treated more favorably than persons retired 

from the West Virginia Judicial Retirement System. rd. at 125, 443 S.E.2d at 467. At the conclusion 

of its opinion, the Court again explained its decision not to apply the Davis test by stating that "[i]f 

nothing else, none ofthe petitioners before us.has asserted that his or her job description was in any 

way close to the job description of firemen or state and local policemen." rd. at 125, 443 S.E.2d at 

467, n. 2. 

Thus, Brown dealt with inconsistent tax treatment between two classes ofretirees that,in the 

Coirrt's view, had completely different jobs: the state/locallaw enforcement officers listed in W. Va. 

Code § 11-21-12(c)(6), and military personnel. As such, the reason that the petitioners in Brown 

did not qualify for the exemption in §. 11-21-12( c)(6) was not simply that they were federal rather 

than state employees, but that they were not law enforcement officers or firefighters. By contrast, 

the case at bar addresses inconsistent tax treatment between statellocallaw enforcement officers and 

federal law enforcement officers. Mr. Dawson is a retired law enforcement officer, and the only 

reason he is not covered by the statute is that he is a retired federal law enforcement officers rather 

than a retired state or local law enforcement officer. This type of inconsistent tax treatment based 

on the source of Mr. Dawson's retirement income is precisely the type of discrimination that the 

doctrine of intergovernmental tax immunity forbids, and to which the test established in Davis and 

Barker applies. I I Because the case at bar does not involve the same "specialized circumstances" as 

Brown, the circuit court correctly determined that Brown does not apply. 

II The Tax Department argues that this was not the "key distinction" in Brown, yet the Court 
repeated twice in explaining why it was not applying the test from Davis and Barker that the military 
retirees at issue had not demonstrated or asserted that their job descriptions were similar to those of the 
state and local police and firefighters listed in W. Va. Code § 11-21-12(c)(6). See 191 W. Va. at 123, 
125, n.2, 443 S.E.2d at 465, 467, n.2. Moreover, as set forth in greater detail infra, to the extent that this 
is not the '·key distinction" in Brown, and Brown can be read to apply even to classes offederal and state 
employees with the same or similar job descriptions, Brown is superseded by Davis and its progeny. 
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B. 	 To the extent that Brown can be read to apply beyond the narrow 
circumstances ofthat case, Brown is superceded by clear U.S. Supreme Court 
precedent establishing the test for determining whether a statute violates the 
doctrine of intergovernmental tax immunity. 

As the circuit court properly recognized, on issues of federal law (such as whether a statute 

violates the federal constitutional doctrine of intergovernmental tax immunity), state courts are 

bound by the decisions of the United States Supreme Court, and the decisions of a state's highest 

court must yield to decisions ofthe United States Supreme Court. See Marmet Health Care Ctr., Inc. 

v. Brown, 132 S. Ct. 1201, 1202 (20 12)("When this Court has fulfilled its duty to interpret federal 

law, a state court may not contradict or fail to implement the rule so established."); Chesapeake & 

O. Ry. Co. v. Martin, 283 U.S. 209, 220-21(1931)("The determination by this court of [a question 

offederal law ] is binding upon the state courts, and must be followed, any state law, decision, or rule 

to the contrary notwithstanding."); State ex reI Battle v. B. D. Bailey & Sons, Inc., 150 W. Va. 37, 

42-43, 146 S.E.2d 686,690 (1965)("Another principle we are required to bear in mind in this case 

is that, in considering whether a state law violates the commerce clause of the Constitution, this 

Court ,must yield to decisions of the Supreme Court of the United States .... The Supreme Court, 

of the United States, therefore, is the final arbiter in relation to the constitutionality of state statutes 

in the light of the commerce Glause of the Constitution."). 

In the case at bar, United States Supreme Court precedent is clear that tax statutes cannot 

treat state employees more favorably than similarly situated federal employees based on the source 

oftheir compensation without running afoul ofthe doctrine of intergovernmental tax immunity, See 

Davis, 489 U.S. at 815-17; Acker, 527 U.S. at 442-43. United States Supreme Col;l11: precedent is 

equally clear that the inquiry to be applied in intergovernmental tax immunity cases is "whether the 

inconsistent tax treatment is directly related to, andjustified by, 'significant differences between the 
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two classes.'" See Davis, 489 U.S. at 816; Barker, 503 U.S. at 598. However, as discussed above, 

this Court did not apply the Davis test in Brown. Instead, the Court concluded that the "specialized 

circumstances" present in Brown, including the fact that there was no similarity in the job duties of 

the two classes at issue, justified the application ofa different test. See 191 W. Va. at 123-125,443 

S.E.2d at 465-467. 

To. the extent the Tax Department is correct that Brown was intend~d to apply broadly to all 

intergovernmental tax immunity cases, including those (like the case at bar) involving state and 

federal employees with substantially similar job descriptions, Brown is superseded by Davis and its 

progeny. Again, the United States Supreme Court has announced, in no uncertain terms, the test to 

be applied in intergovernmental tax immunity cases, and the United States Supreme Court is the 

ultimate authority on this issue. Because a state court may not contradict or fail to implement a rule 

established by the United States Supreme Court on an issue of federal law, Brown cannot properly 

be read to broadly replace the test established by the United S.tates Supreme Court in Davis and its 

progeny. As such, the circuit court correctly determined that the test established by the United States 

Supreme Court in Davis and its progeny, rather than the test set forth by this Court in Brown, 

controls the outcome of this case. 12 

C. 	 The Brown factors, as applied to the facts of this case, do not make sense, and 
would allow precisely the type of discrimination that the doctrine of 
intergovernmental tax immunity prohibits. 

The Tax Department argues that. if the Dawsons cannot prove a legislative intent to 

12 It is true that Brown was decided after Davis, and that United States Supreme COUli denied 
certiorari with respect to Brown. However, as the Tax Department has acknowledged, this does not 
constitute a finding by the United States Supreme Court regarding the correctness ofBrown. There could 
be many reasons why the Court denied certiorari. One obvious reason is that the ultimate outcome in 
Brown was correct under the facts of that case because, as discussed supra, § 11-21-12( c)( 6) only applies 
to law enforcement officers and firefighters, and the petitioners in Brown were neither law enforcement 
officers nor firefighters. 
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discriminate against federal law enforcement officers (as opposed to an intent to favor a narrow class 

of state and local employees) by satisfying the factors discussed in Brown, then § 11-21-12(c)(6) is 

constitutional. 13 The fallacy of this argument becomes clear if one analogizes to other 

constitutionally prohibited classifications, such as gender. It is axiomatic that a statute would be 

unconstitutional if it exempted the retirement income ofmale law enforcement officers, but not the 

retirement income of female law enforcement officers. It would not matter that male law 

enforcement officers are a small percentage of the population. It would not matter that female law 

enforcement officers are still treated more favorably than private sector employees or judges. It 

would not matter whether the specific intent was to favor male law enforcement officers, rather than 

to dis~riminate against female law enforcement officers. A statute drawn to favor those on one side 

of a prohibited classification necessarily discriminates against those on the other side. 

The same rationale applies to a statute, such as § 11-21-12(c)(6), which treats state and local 

law enforcement officers more favorably than federal law enforcement officers based on the source 

of their compensation. While there may not be anything unlawful about providing favorable tax 

treatment to a narrow class ofemployees, the class must be drawn along constitutionally permissible 

lines. Just as a class cannot be drawn to favor one race or. gender over another unless the 

classification passes a heightened level of scrutiny, the United States Supreme Court's decision in 

Davis and the principles discussed therein hold that a class cannot be drawn to favor retired state and 

local employees over retired federal employees unless the classification is directly related to, and 

13 With respect to the nalTOW class of beneficiaries at issue, the Tax Department notes that 
deputy sheriffs account for one half of one-percent of all retired State employees for the years 2010 
through 2012. However, § 11-2l-12( c)( 6) applies to more than just deputy sheriffs; it also exempts the 
retirement income of other branches of West Virginia law enforcement officers, as well as firefighters. 
Thus, to the extent that the size of the class of retirees favored by the statute has any relevance, it is 
inappropriate to define the size of the class solely by the number "of retired deputy sheriffs. 
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justified by, significant differences between the two classes. See 489 U.S. 816-17. As the circuit 

court correctly recognized, even ifthe Legislature crafted § 11-21-12( c)( 6) specifically to benefit the 

narrow class of state law enforcement officers, this type of inconsistent tax treatment is 

"unquestionably based on the source their retirement income and precisely the type offavoritism the 

doctrine of intergovernmental tax immunity prohibits." App. Vol. I, p. 5. 

Furthermore, the fact that a group of taxpayers does not receive the absolute worst tax 

treatment of all possible classifications does not mean that they are not being discriminated against 

for some impermissible reason, such as the federal source of their compensation. A group can be 

treated less favorably for an impermissible reason without being treated the least favorably. Indeed, 

in Davis, the dissent argued that the tax at issue was constitutional because it "draws no distinction 

between the federal employees or retirees and the vast majority ofvoters in the State, II and the U.S. 

Supreme Court rejected this argument. 489 U.S. at 815, n.4. Here, the statute at issue completely 

exempts the retirement income ofstate and local law enforcement officers, while giving federal law 

enforcement officers only a partial exemption. See W. Va. Code § 11-21-12(c)(5), (6).14 The only 

critelion under the statute for determining whether a law enforcement officer gets the complete 

exemption or the partial exemption is enrollment in a state and/or local law enforcement retirement 

system, rather than a federal law enforcement retirement system. Thus, while the statute does give 

federal law enforcement officers a partial exemption; the statute quite plainly taxes federal law 

enforcement officers more heavily than state and local law enforcement officers based on the federal 

14 More specifically, the statute allows federal law enforcement officers to exempt the first 
$2,000 of their retirement income. See W.Va. Code § 11-21-12(c)(5). State law enforcement officers 
such as state troopers get to exempt their entire retirement income, which in many cases is over 
$50,0000. By allowing state law enforcement officers to exempt upwards of $50,000, while allowing 
federal law enforcement officers to exempt only $2000, the statute plainly treats state law enforcement 
officers substantially more favorably than federal law enforcement officers. 
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source of theiI: corripensation, which is precisely the type of discrimination that doctrine of 

intergovernmental tax immunity forbids. 

Despite the Tax Department's efforts to complicate it, the doctrine of intergoverrtmental tax 

immunity is quite simple: it prohibits tax laws which discriminate against federal employees based 

on the source of their compensation. Applying the Brown test to this and other cases which, unlike 

Brown, involve tax discrimination between federal and state employees who perform substantially 

similar job functions, would effectively allow precisely this type of discrimination. For this and all 

of the foregoing reasons, the test announced by the United States Supreme Court in Davis and its 

progeny, rather than the test applied by the this Court in Brown, controls the outcome of this case. 

IV. DAVIS SHOULD NOT .BE OVERRULED. 

In a footnote, the Tax Department .states that to the extent the Davis test renders § 

11-21-12(c)(6) unconstitutional, the Tax Department wishes to preserve its argument that Davis 

should be overruled. According to the Tax Department, prohibiting a state from providing favorable 

tax treatment to a small group of state employees is contrary to the intent of the intergovernmental 

tax immunity doctrine and goes too far in hamstringing the taxing powers of the states. The Tax 

Department's focus on the size of the group is misplaced. The intent of the modem constitutional 

doctrine of intergovernmental tax immunity is to prevent tax discrimination against federal 

employees based on the source of their compensation. See Davis, 489 U.S. at 810-17. The Tax 

Department has cited no United States Supreme Court case holding that the doctrine is not violated 

where only a small group offederal employees are discriminated against based on the source oftheir 

compensation.15 

15 Indeed, the size of a group has no bearing on whether favoring or disfavoring that group for an 
impermissible reason is discrimination. State and local law enforcement officers may make up only a 
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Importantly, the Dawsons are not arguing that a state cannot provide a tax exemption to a 

small group of state employees. Likewise, the Dawsons are not arguing that a state cannot provide 

a tax exemption to a small group of state employees without extending it to all federal employees. 

Rather, the Dawsons are arguing that a state cannot provide a tax exemption to a small group ofstate 

employees without also providing the exemption to similarly-situated federal employees, unless the 

disparate treatment is directly related to, imd justified by, significant differences between the state 

and federal employees. To hold otherwise would be to hold that the doctrine of intergovernmental 

tax immunity only prohibits blanket exemptions like the one at issue in Davis, and that states are free 

to discriminate against federal employees based on the sowce oftheir compensation as long as they 

do .it on a subcategory basis. As the Court observed in Davis, "it does not seem too much to require 

that the State treat those who deal with the [Federal] Government as well as it treats those with 

whom it deals itself." Davis, 489U.S. at 815, n. 4 (quoting Phillips Chern. Co. v. Dumas Indep. Sch. 

Dist., 361 U.S. 376,385 (1960)). 

v. THE RELIEF IN THIS CASE SHOULD NOT BE LIMITED TO MR. DAWSON. 

The Tax Department argues that because Mr. Dawson was the only party before the OTA, 

any relief granted in this case must be limited to Mr. Dawson. However, the plaintiff in Davis was 

a single taxpayer who, like Mr. Dawson, began his case by petitioning for a refund of state taxes 

based on the doctrine of intergovernmental tax immunity. See 489 U.S. at 806. Even though Mr. 

Davis was the only plaintiff in the case, the United States Supreme Court broadly ruled that the 

statute at issue violated the doctrine of intergovernmental tax immunity. Id. at 817. In addition, the 

small percentage of the population, but federal law enforcement officers are also a small percentage of 
the population. The Tax Department is effectively arguing that it is impossible to discriminate against a 
small class of federal employees based on the source of their compensation, and that only disparate 
treatnient of all federal employees as a whole is discriminatory. 
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United States Supreme Court recognized that in cases involving invalid classifications, the 

appropriate remedy "is a mandate of equal treatment, a result that can be accomplished by 

withdrawal of benefits from the favored class as well as by extension of benefits to the excluded 

class." Id. at 817-818. This Court has similarly held that" [w ]here a statute is defective because of 

under-inclusion there exist two remedial alternatives: a court may either declare it a nullity and order , 

that its benefits not extend to the class that the legislature intended to benefit, or it may extend the 

coverage ofthe statute to include those who are aggrieved by its exclusion." Flack v. Sizer, 174 W. 

Va. 79,82,322 S.E.2d 850, 853 (l984)(citing Peters v. Narick, 165 W. Va. 622, 635, 270 S.E.2d 

760,767 (1980)). Regardless ofwhich ofthese remedial alternatives a court chooses in a given case, 

the re~mlt will obviously affect more thanjust the individual who brought the matter to court. Thus, 

relief in an intergovernmental tax immunity challenge, such as the case at bar, is not limited to the 

pl~ntiffwho initiated the action. 

Furthermore, the Tax Department argues that Mr. Dawson has not requested a facial 

invalidation of the statute, and instead requested before the OTA only that he be granted the 

exemption in § 11-21-12(c)(6). However, Mr. Dawson's basis for claiming the exemption has 

always been that the statute cannot constitutionally exempt the retirement income ofstate and local 

law enforcement officers without ~so exempting the retirement income offederal law enforcement 

officers. Also, Mr. Dawson could not obtain facial invalidation at the OTA level because the OTA, 

as an entity in the executive branch of government, does not have the power to declare a statute 

unconstitutional. From the moment this case reached the circuit court (which does have the power 

to declare a statute unconstitutional), Mr. Dawson has maintained that the statute is unconstitutional 

. both on its face and as applied. See e.g. App. Vol. I, pp. 1045-1061. 

Finally, the Tax Department maintains that § 11-21-12( c)( 6) is not facially invalid under the 
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general standard set forth in United States v. Salem!J, 481 U.S. 739 (1987), which holds that a facial 

challenge to a statute must establish that no set ofcircumstances exists under which the statute would 

be valid. However, in the specific context of intergovernmental tax immunity, the United States 

Supreme Court holds that a statute that imposes a heavier tax burden on federal employees·than state 

employees is invalid unless it is directly related to, and justified by, significant differences between 

the two classes. See Davis, 489 U.S. at 816. As discussed at length above, § 11-21-12(c)(6) 

expressly imposes a heavier tax burden on federal law enforcement officers than state and local law 

enforcement officers, and is neither directly related to, nor justified by, significant differences 

between the two classes. Because this type of discrimination based on the source of a federal 

employee's compensation is precisely what the doctrine of intergovernmental tax immunity 

prohibits, there is no set of circumstances under which the statute would be valid. 

Moreover, Davis was decided two years after Salerno, and the United States Supreme Court 

still held that the statute at issue violated the doctrine ofintergovernmental tax immunity. While the 

Court in Davis did not specify whether it was considering the matter as a facial challenge or an as

applied challenge, the Court found that the appropriate remedy was either the extension of the tax 

exemption at issue to federal employees, or the elimination of the exemption for state and local 

employees. 489 U.S. at 818. Thus, just as the remedy in Davis was not limited to the individual tax . 

payer who initiated the action, the remedy in the instant case should not be limited to Mr. Dawson. 16 

In addition, because § 11-21-12(c)(6) grants a tax exemption for the retirement income of 

16 It should also be noted that even if this Court did limit relief to Mr. Dawson, the case would 
still affect other federal law enforcement retirees in West Virginia. When the Circuit Court of 
Monongalia County decided Dodson 16 years ago, the court limited relief to the plaintiffs before it, 
James G. and Verdilla M. Dodson. App. Vol. I, pp. 529-530. Nevertheless, the OTA followed the Dodson 
decision in every subsequent case involving a federal law enforcement officer, and extended the benefits 
of § 11-21-12(c)(6) to all federal law enforcement officers who did not participate in Social Security. 
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fire-fighters and law enforcement officers, who put their lives at risk to provide valuable services 

to their communities, the Dawsons respectfully submit that this Court should extend the exemption 

to federal law enforcement officers (who likewise put their lives at risk in service of their 

communities), rather than eliminating the exemption for state and local law enforcement officers. 

VI. THE STATUS QUO CANNOT STAND. 

Even assuming arguendo that W.Va. Code § 11-21-12(c)(6) is not invalid on its face, the 

OT A cannot continue applying the statute in an unconstitutional manner by discriminating between 

CSRS and FERS retirees. As this Court has recognized, even otherwise valid statutes can be 

unconstitutionally applied. See Kolvek v. Napple, 158 W. Va. 568, 574, .212 S.E.2d 614, 619 

(1975)("[A] statute may be valid on its face but unconstitutionally applied."). Where economic 

rights are concerned, this Court has held that a classification violates the'equal protection clause of 

the West Virginia Constitution where there is no rational basis for the classification. See Whitlow 

v. Bd. ofEduc, of Kanawha Cty.,: 190 W. Va, 223, 228, 438 S.E.2d 15,20 (1993). 

Here, the OT A has long-treated federal law enforcement officers who retire under CSRS 

more favorably than federal law enforcement officers who retire under FERS without a rational 

basis. Since the Monongalia County Circuit Court's ruling in Dodson 16 years ago, the OTA has 

allowed the exemption in § 11-21-12(c)(6) to federal law enforcement officers who cannot collect 

Social Security benefits (CSRS retirees), but denied it to federal law enforcement officers who can 

collect Social Security benefits (FERS retirees). As previously discussed, it is now undisputed that 

§ 11-21-12(c)(6) has nothing to do with Social Security.17 As such, there is'no rational basis for the 

17 In the past, the Tax Department has attempted to defend the unconstitutional application of § 
11-21-12(c)(6) by pointing out that Dodson addressed the tax years 1987-1998, while deputy sheriffs 
(who participate in Social Security) were not added to the statute until 2000. This is ilTelevant. Even if 
deputy sheriffs were not included in the statute during the tax years at issue in Dodson, they were 
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OTA's disparate treatment ofCSRS and FERS federal law enforcement retirees, and the OTA cannot 

be allowed to continue giving the exemption in § l1-21-12(c)(6) to federal law enforcement officers 

who retire under CSRS while denying it to federal law enforcement officers who retire under FERS. 

CONCLUSION 

For all of the reasons set forth above, Respondents James and Elaine Dawson respectfully 

request that this Court affirm the circuit court's rulings. The circuit court correctly held that W. Va. 

Code § 11-21-12(c)(6) violates 4 U.S.C. § 111 and the constitutional doctrine of intergovernmental 

tax immunity by favoring retired state and local law enforcement officers over retired federal law 

enforcement officers based on the source of their compensation. Again, as the United States 

Supreme Court succinctly observed, "it does not seem too much to require that the State treat those 

who deal with the [Federal] Government as well as it treats those with whom it deals itself." Davis, 

489 U.S. at 815, n. 4. Furthermore, because eliminating the exemption for state and local law 

enforcement officers and firemen would only serve to punish hard-working public servants who risk 

their lives in service of their communities, the Dawsons respectfully request that this Court extend 

the exemption in § lI-21-12(c)(6) to federal law enforcement officers. 

included by the time Dodson was decided. Furthermore, as government entities,- the Tax Department and 
the OT A should be held to know the law of this state regarding whether deputy sheriffs participate in 
Social Security. Indeed, the statute creating the West Virginia Deputy Sheriff Retirement System has 
read since 1998 that "[nJothing in this article may be construed to permit a county to substitute this plan 
for federal social security now in force in West Virginia." See W. Va. Code § 7-14D-4(a). Thus, as of 
2000, when deputy sheriffs were added to § 11-21-12(c)(6), the OTA and the Tax Department knew or 
should have known that § 11-21-12( c )(6) is not limited to persons who are unable to collect Social 
Security. 
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