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I. INTRODUCTION 


As discussed more fully in Petitioner's Brief of the West Virginia State Tax 

Commissioner (hereinafter, the "Petitioner's Brief'), this Court has previously settled the 

validity of West Virginia Code § 11-21-12(c)(6) in Brown v. Mierke, 191 W. Va. 120, 443 

S.E.2d 462 (1994), cert. denied Brown v. Paige, 513 U.S. 877 (1994) and established the test 

for determining whether a tax scheme violates 4 U.S.C. § 111 and the intergovernmental tax 

immunity doctrine. The Circuit Court of Mercer County failed to apply this Court's precedent 

when it reversed the Office of Tax Appeals (hereinafter, the "OTA") decision and found that the 

denial of a full exemption for the retirement income James D. and Elaine F. Dawson (hereinafter, 

"Dawson") earned under the Federal Employees Retirement System (hereinafter, the "FERS") 

was contrary to 4 U.S.C. § 111 and the intergovernmental tax immunity doctrine. The Circuit 

Court also misapplied the Supreme Court of the United States' decision in Davis v. Michigan, 

489 U.S. 803 (1989). The West Virginia State Tax Commissioner (hereinafter, the "Tax 

Commissioner") seeks a reversal of the Circuit Court's March 31, 2016, Order. 

West Virginia Code § 11-21-12(c)(6), on its face, exempts from state taxation the 

retirement income received under State Trooper Plans A and B, the Deputy Sheriff Retirement 

System (hereinafter, the "DSRS"), and the Municipal Police Officers and Firefighters Retirement 

System (hereinafter, "MPFRS"). The subsection does not exempt the income earned under any 

other retirement plan including income earned under FERS. Instead, Dawson is entitled to 

exempt a maximum of $2,000 of his retirement income from state income tax - the same 

exemption to which virtually every state government retiree is entitled. App. vol. I, 362; see also 

W. Va. Code § 11-21-12(c)(5).! The denial of the exemption under West Virginia Code § 11-21

1 Subsection (c)( 6) also does not exempt the retirement income of sheriffs, deputy sheriffs, or any other law 
enforcement officers who are enrolled in the Public Employee Retirement System (hereinafter, the "PERS"). See W. 
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12(c)(6) to Dawson does not violate 4 U.S.C. § 111 and the constitutional doctrine of 

intergovernmental tax immunity or contravene the Supreme Court of the United States' holding 

in Davis. The validity of West Virginia Code § 11-21-12(c)(6) was previously decided by this 

Court in Brown. This Court established, as an original syllabus point, a totality of the 

circumstances test for determining the validity of a tax statute under 4 U.S.C. § 111. Syl. pt. 2, 

Brown, 191 W. Va. at 121, 443 S.E.2d at 463. Under this test, the total tax structure of West 

Virginia Code § 11-21-12(c) does not violate 4 U.S.C. § 111. Syl. pt. 1, id. The totality of the 

circumstances test even more strongly weighs in favor of upholding the exemption in this case. 

The percentage of state retirees who qualify for the exemption has diminished to two percent 

(2%) of all state retirees since this Court decided Brown. App. vol. I, 595-603. West Virginia 

Code § 11-21-12(c) also treats Dawson more favorably that civilian retirees, as favorably as 

retirees under PERS and the Teachers Retirement System (hereinafter, the "TRS"), and more 

favorably than retired state judges. 

The denial of the exemption to Dawson, furthermore, does not contravene the precedent 

of the Supreme Court of the United States because West Virginia's tax structure is materially 

distinguishable from the tax under review in Davis. The significant difference in the amount of 

retirement income between Dawson and the narrow class of law enforcement officers who 

qualify for the full exemption justifies the distinct tax treatment in West Virginia Code § 11-21

12(c). Dawson's retirement benefits under FERS are significantly more munificent than the 

retirement benefits received by the majority of state retiree who qualifies for the exemption 

under (c)(6)? 

Va. Code § 11-21-12(c)(6); App. vol. I, 623; App. vol. III, 52, 55. Rather, sheriffs and deputy sheriffs who are in 
PERS are entitled to the same $2,000 exemption Dawson receives under West Virginia Code § 11-21-12(c)(5). 
2 In footnote 6 of the Respondent's Brief, Dawson notes that in his Summary of Argument the Tax Commissioner 
incorrectly states that "Dawson's retirement benefits under FERS are significantly more munificent than the 
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The Tax Commissioner requests that this Court reverse the Circuit Court's March 31, 

2016, Order and reinstate the OTA's August 7,2015, decision because the Circuit Court erred in 

failing to apply the test established in Brown and in misapplying the holding of Davis. If this 

Court affirms the decision below, however, it should limit any relief to Dawson. Dawson was the 

only party before the OTA and he has not met the standard for a facial invalidation of West 

Virginia Code § 11-21-12(c)(6). As such, relief is only available to Dawson, if warranted at all. 

II. ARGUMENT 

A. 	 THIS COURT SHOULD APPLY ITS PRECEDENTIAL HOLDING IN BROWN TO 
FIND THAT THE DENIAL OF THE EXEMPTION UNDER WEST VIRGINIA 
CODE § 11-21-12(c)(6) TO DAWSON DOES NOT VIOLATE 4 U.S.c. § 111 AND 
THE INTERGOVERNMENTAL TAX IMMUNITY DOCTRINE. 

Dawson should not be permitted to exempt the full amount of his retirement income 

under FERS from state income tax because he does not fit within the statute and denying him the 

exemption satisfies the test established by this Court in Brown for determining whether a West 

Virginia tax scheme violates 4 U.S.C. § 111 and the intergovernmental tax immunity doctrine. 

i. 	 West Virginia Code § 11-21-12(c)(6) does not entitle Dawson to an exemption of the 
full amount of the retirement income he receives under FERS. 

West Virginia Code § 11-21-12(c)(6) provides a tax benefit to a narrow class of West 

Virginia state and local retirees including certain retired deputy sheriffs, state troopers, and 

firefighters. West Virginia Code § 11-21-12(c) lists twelve classifications of income which are 

to be subtracted from the calculation of federal adjusted gross income for the purpose of 

determining West Virginia income tax liability. Under subsection (c)(6) the Legislature has 

retirement benefits received by any state retiree who qualifies for the exemption under (c)(6)." Petitioner's Brief, at 
7. The quoted statement in Petitioner's Briefdoesnot account for retired state troopers under Trooper Plan A, who 
on average, receive a higher amount in retirement benefits than Dawson receives under FERS. However, Plan A was 
closed to new retirees in 1994. Additionally, Dawson will become eligible to receive social security benefits when 
he reaches sixty-two years of age, which will further supplement his income. Retired state troopers in Plan A and B, 
in contrast, are not eligible to receive social security benefits. Dawson also receives significantly more in retirement 
benefits than the average salary of active-duty deputy sheriff and the salary of all active-duty state troopers with a 
rank of First Lieutenant and below. See App. vol. III, 60-62; see also W. Va. Code. § 15-2-5. 

3 



provided an exemption for "retirement income received in the form of pensions and annuities" 

under specific retirement systems of a limited number of state employees. The statute exempts 

benefits received under State Trooper Plans A and B, DSRS, and MPFRS. Id. § 11-21-12(c)(6). 

Dawson does not qualify for the exemption because he does not receive his retirement 

benefits under any of the plans listed in West Virginia Code 11-21-12(c)(6) and there is a basis 

for the different tax treatment. Instead, Dawson receives retirement benefits under FERS as a 

retired United States Marshal and like most retirees from state employment, Dawson is entitled 

to a $2,000 exemption from state income tax under West Virginia Code § 11-21-12(c)(5). 

ii. 	 This Court should deny Dawson the exemption because it has previously 
determined in Brown that West Virginia Code § 11-21-12(c)(6) does not violate 4 
U.S.C. § 111 and the intergovernmental tax immunity doctrine. 

This Court should deny the exemption under West Virginia Code § 11-21-12(c)(6) to 

Dawson. Dawson argues that West Virginia Code § 11-21-12(c)(6) should be expanded to 

include retired federal law enforcement officers who receive retirement income under FERS. 

Respondent's Brief, at 30-31. Dawson incorrectly argues that he should be granted the 

exemption under subsection (c)( 6) because the inclusion of a narrow class of local and state law 

enforcement officers within the exemption violates 4 U.S.C. § 111 and the intergovernmental 

tax immunity doctrine. 

Dawson's argument is contrary to this Court's holding in Brown. Instead of applying the 

precedent set by this Court in a substantially similar case, Dawson asks this Court to narrowly 

construe the holding of Brown and ignore the test established in its original syllabus point. In 

Brown, this Court previously heard a challenge to the constitutionality of West Virginia Code § 

11-21-12(c)(6) brought by former officers and enlisted personnel of the United States Armed 

Forces. Although the military retirees where allowed to exempt $2,000 of their pensions under 
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West Virginia Code § 11-21-12(c)(5), nevertheless, they argued that taxing any portion of their 

pensions while exempting the retirement benefits of certain state law enforcement officers and 

firefighters under subsection (c)(6) discriminated against them in violation of 4 U.S.C. § 111. 

Brown, 191 W. Va. at 121-22,443 S.E.2d at 463-64. The military retirees in Brown specifically 

argued that the Supreme Court of the United States' decision in Davis established that the 

exemption under subsection (c)(6) was discriminatory. Brown, 191 W. Va. at 123,443 S.E.2d at 

465. This Court, in Brown, disagreed and found that West Virginia Code § 11-21-12(c)(6) did 

not violate 4 U.S.C. § 111. Syl. pt. 1, Brown, 191 W. Va. at 121,443 S.E.2d at 463. 

1. 	 Brown required that challenges to a tax scheme under 4 U.S.C. § 111 be evaluated 
under a totality of the circumstances test. 

This Court in Brown found that West Virginia Code § 11-21-12(c)(6) did not violate 4 

U.S.C. § 111 and the intergovernmental tax immunity doctrine by applying a totality of the 

circumstances test which demonstrated that the total tax structure did not discriminate against 

the federal retirees because of the source of their income. This Court held and established as an 

original syllabus point that 

Challenges to a state tax scheme under 4 U.S.C. § 111 can succeed only when 
one purpose of the challenged scheme is shown to discriminate against the 
officer or employee because of the source of payor compensation. In 
determining whether such discrimination exists, a court will look to the totality 
of the circumstances to ascertain whether the intent of the scheme is to 
discriminate against employees or former employees of the federal government. 

Syl. pt. 2, Brown, 191 W. Va. at 121,443 S.E.2d at 463. 

Under the totality of the circumstances test, this Court determined that the intent of the 

exemption within the tax scheme was to "give a benefit to a very narrow class of former state 

and local employees." Brown, 191 W. Va. at 124,443 S.E.2d at 466. The narrow intent of the 

exemption was demonstrated by the fact that the number of retirees who qualified for the 
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exemption constituted less than four percent (4%) of all state government retirees. Brown, 191 

W. Va. at 123,443 S.E.2d at 465. This Court found that the narrow exemption was not intended 

to discriminate against federal retirees because the retired military personnel were treated (1) 

more favorably than state civilian retirees; (2) equally to any retiree under PERS and TRS; and 

(3) substantially more favorably than retirees under the West Virginia Judicial Retirement 

System. Id. This Court found that these factors "conclusively demonstrated that no calculated 

scheme or plan exists to discriminate against retired military personnel based on the source of 

their income." Id. at 125, 443 S.E.2d at 466. As such, this Court found that the exemption did 

not violate 4 U.S.C. § 111 and the holding of Davis. Brown, 191 W. Va. at 124,443 S.E.2d at 

466. 

2. 	 The application of the totality of the circumstances test to the facts of this case 
demonstrate that denying the exemption to Dawson does not violate 4 U.S.C. § 111. 

If the totality of the circumstances test that this Court required under Syllabus Point 2 of 

Brown is applied, it is clear that the intent of West Virginia's tax scheme is not to discriminate 

against Dawson because of the source of his income. The narrowness of the exemption 

demonstrates that the Legislature intended to provide a benefit to a narrow class of state and 

local retirees. The exemption currently involves an even narrower class of state employees than 

it did when this Court issued Brown. As discussed more fully in the Petitioner's Brief, the 

DSRS had 260 retirees in the 2010 Plan Year and 272 retirees in the 2011 Plan Year. App. vol. 

III, 52 and 55. In those same plan years, there were 53,184 and 54,890 total state government 

retirees, respectively. App. vol. I, 597 and 600. Retired deputy sheriffs in the DSRS, thus, 

constitute less than one-half of one percent (0.05%) of all West Virginia state government 

retirees for the plan years at issue. See App. vol. I, 595-603. 
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In Footnote 13 of the Respondent's Brief, Dawson points out that the exemption applies 

to more retirees than those who retire under the DSRS. Although Dawson is correct, 

consideration of all retirees who qualify for the exemption only further shows that the exemption 

applies to a very narrow class of retirees. The percentage of all state retirees who qualified for 

the exemption in 2010 and 2011 has also diminished since this Court upheld West Virginia Code 

§ 11-21-12(c)(6) in Brown. Taken as a whole, the retirees within Trooper Plans A and B, the 

DSRS, and MPFRS constitutes less than 2% of all state retirees for the plan years before this 

Court. App. vol. I, 595-603. 

Dawson also misconstrues the significance of the Legislature's repeated expression of 

intent to maintain the narrowness of the exemption. See Respondent's Brief, at 19-20. The 

legislative history of West Virginia Code § 11-21-12(c)(6) is material because it demonstrates, 

consistent with the finding of this Court in Brown and the diminished percentage of state 

employees who qualify for the exemption, that the Legislative intent of the exemption is not to 

discriminate against federal retirees because of the source of their income but to grant an 

exemption to a "very narrow class of former state and local retirees." Brown, 191 W. Va. at 124, 

443 S.E.2d at 466. 

The Legislature has demonstrated its intent to maintain the narrowness of the exemption 

on at least two separate occasions. In 2013, the Legislature did not override Governor Earl Ray 

Tomblin's veto of Senate Bill 65 and thereby, tacitly approved denying the exemption to retired 

police officers of the Department of Natural Resources who receive retirement income under 

PERS. See Stone Brooke Ltd. Partnership v. Sisinni, 224 W. Va. 691, 701,688 S.E.2d 300,310 

(2009) ("[I]t may ... be presumed that when the Legislature fails to re-enact vetoed legislation, 

it tacitly approves the status quo. "). When the Legislature failed to pass Senate Bill 402 during 
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the 2016 Legislative Session, which would have expanded the exemption to include the 

retirement benefits of federal law enforcement officers, it again expressed its intent to maintain 

the narrowness of the exemption. S. Journal, 82d Leg., 2d Sess. 14 (W. Va. 2016). In both 

instances, the Legislature expressed the intent that the exemption be denied not only to federal 

law enforcement officers but also to other state law enforcement officers such as those who 

retired from the Department of Natural Resources and receive retirement income under PERS. 

The narrow exemption, moreover, is not intended to discriminate against federal retirees 

because it meets the factors enumerated by this Court in Brown. The three factors show that 

West Virginia Code § 11-21-12(c) treats Dawson better than the majority of retirees in West 

Virginia and therefore, does not discriminate against him based on the source of his income. 

Dawson, as a federal retiree, qualifies for and was allowed to take the exemption under West 

Virginia Code § 11-21-12(c)(5), for $2,000 of his retirement benefits under FERS. App. vol. I, 

362; App. vol. III, 28. This exemption is available for retirees under PERS - including any 

sheriff or deputy sheriffwho is enrolled in PERS - and retirees under TRS. See App. vol. III, 55. 

There is no comparable exemption available for any retiree from the civilian workforce or 

retirees from the Judicial Retirement System. West Virginia Code § 11-21-12(c), therefore, 

treats him more favorably that civilian retirees, as favorably as retirees under PERS and TRS, 

and more favorably than retired state judges. 

The application of the totality of the circumstances test established in Brown 

demonstrates that there is no intent under West Virginia Code § 11-21-12(c) to discriminate 

against Dawson because of the source of his income and that the exemption does not violate 4 

U.S.C. § 111. As this Court determined in Brown, the intent of West Virginia Code § 11-21

12(c)(6) is to provide a benefit to a narrow class of West Virginia retirees. 
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iii. This Court should apply the totality of the circumstances test established in Brown. 

This Court should apply the totality of the circumstances test established in Syllabus 

Point 2 of Brown to detennine that the denial of the exemption for the full amount of Dawson's 

retirement income does not violate 4 U.S.C. § 111 and the intergovernmental tax immunity 

doctrine. In Brown, this Court established as an original syllabus point that the totality of the 

circumstances test applied to all challenges of a tax scheme under 4 U.S.c. § 111. Syl. pt. 2, 

Brown, 191 W. Va. at 121,443 S.E.2d at 463. This precedent is entitled to the highest level of 

weight and should be applied in this case. See State v. McKinley, 234 W. Va. 143, 153, 764 

S.E.2d 303, 313 (2014) ("[W]e hold that signed opinions containing original syllabus points 

have the highest precedential value because the Court uses original syllabus points to announce 

new points of law or to change established patterns of practice by the Court."). Furthennore, 

Dawson's criticism of this Court's decision in Brown and his attempt to narrowly interpret its 

holding do not amount to an urgent and compelling reason to deviate from the totality of the 

circumstances test. See Dailey v. Bechtel Corp., 157 W. Va. 1023, 1029,207 S.E.2d 169, 173 

(1974) ("While the principle of stare decisis admits of exception, deviation from its application 

should not occur absent some urgent and compelling reason. "). 

Instead of applying the totality of the circumstances test, Dawson argues that this Court 

should interpret the holding of Brown to only apply narrowly to challenges involving military 

retirees. Dawson overemphasizes the importance this Court placed upon the military retirees' 

inability to prove that their jobs were similar to the retirees who qualified for the full exemption. 

Dawson implies that the "specialized circumstances" of the military retirees distinct job 

descriptions caused this Court to uphold West Virginia Code § 11-21-12(c)(6) in Brown. 

Respondent's Brief, at 21-22. However, when this Court emphasized the "specialized 
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circumstances" present in Brown, it was not merely considering the military retirees failure to 

prove that their jobs were similar to the retirees who qualified for the exemption. Instead, this 

Court found that the totality of the circumstances required it to uphold West Virginia Code § 

11-21-12(c)(6). In Brown, this Court only mentioned the military retirees job descriptions in 

two places. See Brown, 191 W. Va. at 124, 125 n.2, 443 S.E.2d at 465, 467. The challenging , 

taxpayers' job description was not mentioned in the syllabus and was not a pivotal fact in the 

ljJrown decision. If dissimilarity of job duties had been dispositive in Brown, there would have 

been no need to create a totality of the circumstance test for challenges to a state tax scheme 

under 4 U.S.c. § 111 or to elevate this test to the position of a syllabus point. 

Furthermore, the application of the totality of the circumstances in this case does not 

allow the type of discrimination prohibited by the intergovernmental tax immunity doctrine. 

Consistent with this Court's finding in Brown, the totality of the circumstances demonstrate that 

West Virginia's tax scheme does not discriminate against Dawson because of the source of his 

income. Dawson's reliance on the principles of gender-based discrimination is also misplaced 

because classifications based on gender are subject to a unique and heightened level of scrutiny 

which is not required here. See Craig v. Boren, 429 U.S. 190, 197 (1976). 

B. 	 DENYING THE EXEMPTION TO DAWSON DOES NOT VIOLATE THE 
HOLDING IN DA VIS. 

The application of West Virginia Code § 11-21-12(c)(6) and this Court's precedent in 

Brown to deny Dawson an exemption for the full amount of his retirement benefits also does not 

violate Davis because the significant difference in retirement benefits between Dawson and the 

retirees who qualify for the exemption justifies the difference in tax treatment. 3 

3 Despite Part IV of the Respondent's Brief, the Tax Commissioner is not asking this Court to overrule Davis. 
Instead, the Tax Commissioner believes this case satisfied the test established in Davis. 
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i. 	 The denial of the exemption to Dawson is not contrary to Davis because it is directly 
related to and justified by the significant difference between the retirement benefits 
received by Dawson and the class of retirees who qualify for the exemption. 

As more fully discussed in the Petitioner's Brief, the denial of the exemption to Dawson 

IS directly related to and justified by the significantly more generous retirement benefits 

Dawson receives than the majority of state retirees who qualify for the exemption. In Davis, the 

Court determined that Michigan's blanket exemption for retired state and local employees 

discriminated against retired federal employees. Davis, 489 U.S. at 806, 817. The Court 

determined that the blanket exemption was in violation of 4 U.S.C. § 111 because it was not 

"directly related to, and justified by, 'significant differences between the two class.'" Id at 816 

(quoting Phillips Chern. Co. v. Dumas Indep. Sch. Dist., 361 U.S. 376,383 (1960)). 

Unlike Davis, the difference in tax treatment between Dawson and the narrow class of 

state and local retirees who qualify for the exemption under West Virginia Code § 11-21

12(c)(6) is related to and justified by a significant difference between Dawson and the retirees 

who qualify for the exemption. Dawson receives significantly more in retirement benefits than 

any deputy sheriff under the DSRS. Dawson received a gross pension benefit of $3,926 per 

month plus a social security supplemental benefit of $801 per month, which amounts to a 

combined total of $4,727 per month. App. vol. III, 35-36. Dawson's combined yearly pension 

and social security supplement amount to an annual retirement income of $56,724. App. vol. I, 

129; App. vol. III, 36-37. 

Dawson receives two-thirds more retirement income under FERS than the pension paid 

to retired West Virginia deputy sheriffs on average in 2010 and three-quarters more than in 

2011. The average monthly pension paid to retired deputy sheriffs was $2,349 per month in 

2010 and $2,195 per month in 2011. App. vol. I, 632-33; App. vol. III, 60-61. If Dawson is 
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compared specifically to deputy sheriffs with the same number of years of services, the 

difference between his retirement income and his comparative class becomes more prominent. 

Dawson retired with twenty-five years of federal law enforcement service. Deputy sheriffs with 

twenty-five to twenty-nine years of service received an average pension benefit of $1,611 per 

month. App. vol. I, 895. 

Retirees under Trooper Plan A are the only class of retirees that qualify for the 

exemption under West Virginia Code § 11-21-12(c)(6) who receive more in retirement income 

than Dawson. In his Respondent's Brief, Dawson attempts to compare himself to retirees under 

Trooper Plan A. Respondent's Brief, at 17-19. Trooper Plan A had 684 retirees during the 2010 

plan year and 689 retirees during the 2011 plan year. App. vol. I, 596 and 599. Under Plan A, 

retired state troopers receive an average of $5,534 in 2010 and $5,695 in 2011. App. vol. I, 632

33. Because the plan closed on March 12, 1994, any state trooper who was hired after that date 

is ineligible for membership in Plan A and is enrolled in Plan B, which has less generous 

retirement benefits. App. vol. I, 619 and 621. See also Retirement Plan Running Statistics as of 

June 30, 2011, App. vol. 1,632 (showing that retirees under Trooper Plan B made an average of 

$3,684 in the 2010 plan year). 

However, Dawson's comparison of his retirement income to the benefits received by the 

troopers under Plan A is incorrect. First, as Dawson admits, his former position as a United 

States Marshal is most analogous to the position of a deputy sheriff. Respondent's Brief, at 16. 

Second, throughout the litigation of this case Dawson has compared his position as a United 

States Marshal to the position of the deputy sheriffs under the DSRS. See Petitioner's Brief to 

the Circuit County of Mercer County, App. vol. I, 56 and 66; see also Petitioner's Motion for 

Summary Judgment at the OTA, App. vol. I, 1087-88. Third, the retirement benefits Dawson 
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receives under FERS are not comparable to the retirement benefits of state troopers under Plan 

A and B because he is eligible for social security benefits when he reached sixty-two years of 

age. App. vol. III, 35. A straight comparison of the pension amounts received by Dawson and 

troopers under Plan A is misleading because it does not taken account the increase in his 

retirement income once he becomes eligible for social security benefits. Retirees under Trooper 

Plan A receive an average of $5,534 in 2010 and $5,695 in 2011, but these retired troopers and 

those under Plan B are not eligible for social security benefits. App. vol. I, 596.4 

The difference in pay scales between Dawson and the state law enforcement officers 

who qualify for the exemption is significant and justifies the difference in tax treatment. While 

Dawson had a similar job function as a state law enforcement officer, he receives significantly 

more in retirement benefits than the deputy sheriffs who are eligible for the exemption. He will 

also become eligible for social security benefits when he reaches age sixty-two - an additional 

retirement benefit under FERS to which the state troopers under Plan A and B are not entitled. 

Therefore, significant differences exist between the two classes. 

Dawson also argues that instead of considering his specific retirement income, this 

Court should compare the retirement income of all federal law enforcement officers to the 

retirement income of the law enforcement officers who qualify for the exemption. See 

Respondent's Brief, at 16. The record does not establish sufficient basis for this comparison. 

Furthermore, the taxpayer before this Court is Dawson. In the absence of specific evidence, it 

would be impossible for this Court to compare the retirement benefits of retirees who qualify 

for the exemption to the benefits of any other federal law enforcement officer other than 

4 It maybe that Dawson switches between comparing himself to deputy sheriffs and troopers under Plan A because 
he is not exactly comparable to either class of retirees. 
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Dawson. It is important to note that not all state law enforcement officers receive the full 

exemption. Thus, generalizations about parties not before this Court are inappropriate. 

Furthermore, any reliance by Dawson on Jefferson County, Alabama v. Acker, 527 U.S. 

423 (1999) is misplaced because the Court's comment on subcategories of federal officials was 

not essential to its determination and is dicta. 

ii. 	 West Virginia Code § 11-21-12(c)(6) is materially distinguishable from the tax 
scheme found to be in violation of 4 U.S.c. § 111 and the intergovernmental 
immunity doctrine in Davis. 

The significant difference in retirement benefits between Dawson and the state and local 

law enforcement officers who qualify for the exemption under West Virginia Code § 11-21

12(c)(6) were not present before the Court in Davis. The only difference that Michigan asserted 

to justify its blanket exemption for state employees was that on average federal retirement 

benefits were more munificent than state retirement benefits. Davis, 489 U.S. at 816. The Court 

found that the average difference in value between federal and state retirement benefits was not 

sufficient "to justify the type of blanket exemption at issue in this case." Id at 817. 

This language. in Davis should not be applied to disregard the significant difference 

between the amount of retirement benefits of Dawson and the retired law enforcement officers 

who qualify for the exemption. In the case before this Court, the Tax Commissioner has not 

claimed that the average difference in retirement benefits justifies a blanket exemption for state 

retirees. Instead, the record in this case demonstrates significant differences in the amount of 

retirement income between the specific challenging taxpayer and the members of the narrow 

class of state employees who qualify for the exemption. 

The tax scheme that the Court in Davis found in violation of 4 U.S.C. § 111 is materially 

distinguishable from the tax scheme of West Virginia Code § 11-21-12(c). The challenged 

statute in Davis was vastly broader than the exemption in West Virginia Code § 11-21-12(c)(6). 
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While all state and local retirement benefits were exempt from taxation, Michigan provided no 

exemption for federal retirees. See Davis, 489 u.s. at 814. West Virginia's tax scheme is 

materially different. West Virginia Code § 11-21-12( c )(5) provides a $2,000 exemption for the 

majority of state and federal retirees, including Dawson. Subsection (c)(6) then provides a full 

exemption for a narrow class of state and local retirees. Not all state and local law enforcement 

officers qualify for the full exemption under West Virginia Code § 11-21-12(c)(6). Other state 

and local law enforcement officials, including some deputy sheriffs, who are enrolled in PERS 

only receive the $2,000 exemption in West Virginia Code § 11-21-12(c)(5). App. vol. III, 52 

and 55. 

West Virginia's tax scheme does not have the blanket exemption that was present in 

Davis, and thus the totality of circumstances test in Brown was required to ascertain whether the 

tax scheme discriminated against a federal employee because of the source of his income. See 

Syl. pt. 2, Brown, 191 W. Va. at 121,443 S.E.2d at 463. The totality of the circumstances test 

established in Brown applied Davis to the exemption under West Virginia Code § 11-21

12(c)(6) consistent with this Court's authority to interpret the precedent of the Supreme Court 

of the United States. In State ex rei. Battle v. B.D. Bailey & Sons, Inc., this Court recognized 

that even state court holdings which pre-dated precedent of the Supreme Court of the United 

States could be helpful in determinations of con~titutional questions "to the extent that they aid 

in an interpretation and application of pertinent decisions of the [Court]." 150 W. Va. 37, 43, 

146 S.E.2d 686, 690 (1965). This Court's decision in Brown should be given even greater weight 

in interpreting Davis because it occurred later in time and considered how the holding of Davis 

applied to the "specialized circumstances" of West Virginia's tax scheme. Brown, 191 W. Va. at 

123-24,443 S.E.2d at 465-66. 
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Furthermore, Dawson's reliance on Marmet Health Care Center, Inc. v. Brown, 132 S. 

Ct. 1201 (2012) and Chesapeake & 0. Rk. Co. v. Martin, 283 U.S. 209 (1931) is misplaced. 

Although both cases stand for the proposition that state courts are bound by the Supreme Court 

of the United States' interpretation of federal law, neither case involved a state court's 

application of federal law to a set of facts that were materially distinguishable from the precedent 

established by the Court. See Penry v. Johnson, 532 U.S. 782, 792 (2001) (finding that a state 

court decision will be contrary to the established precedent of the Supreme Court of the United 

States if it "confronts a set of facts that are materially indistinguishable from a decision of this 

Court and nevertheless arrives at a result different from our precedent." (quoting Williams v. 

Taylor, 529 U.S. 362, at 405-06 (2000))). 

The circumstances of this case are materially distinguishable from the Court's decision in 

Davis. Unlike in Davis, West Virginia'S tax scheme is justified by the significantly more 

generous retirement benefits Dawson receives when compared with the retirees who qualify for 

the exemption under West Virginia Code § 11-21-12(c)(6). West Virginia's tax scheme is also 

distinguishable from the tax scheme considered by the Court in Davis, because it does not 

provide a blanket exemption for all state retirees or state law enforcement officers. West 

Virginia's tax scheme is more complex and only provides a benefit to the narrow class of state 

and local retirees who receive retirement benefits under the pension plans listed within the 

subsection. West Virginia's tax scheme also provides federal retirees with the same exemption 

to which the majority of state retirees are entitled under West Virginia Code § 11-21-12(c)(5). 

Because the circumstances arising under this case and the precedential decision in Brown are 

materially distinguishable from the circumstances of Davis, this Court has the authority to arrive 

at a different result than the Court reached in Davis. This Court should determine under the 
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totality of the circumstances test that the denial of the exemption under West Virginia Code § 

1I-21-12(c)(6) to Dawson does not violate 4 U.S.C. § 111 and the intergovernmental tax 

immunity doctrine. 

C. 	 ANY RELIEF WARRANTED IN THIS CASE SHOULD BE LIMITED TO 
DAWSON. 

Assuming arguendo, that this Court determines that the Tax Commissioner's denial of 

the exemption for Dawson's full retirement income is impermissible, this Court should remand 

the case to determine what relief should be provided to Dawson. Because Dawson was the only 

party before the OT A and requested that he be granted the exemption, any relief granted to 

Dawson by this Court, if warranted, should be limited to a finding that the statute was 

impermissibly applied. See W. Va. Code §§ II-IO-I4b, lI-lOA-8, II-IOA-9, and II-lOA-IS. 

Dawson's challenge of West Virginia Code 1I-21-12(c)(6) does not meet the standard for 

a facial invalidation of the statute. He has not demonstrated that "no set of circumstances exists" 

under which West Virginia Code § 1I-21-12(c)(6) would be valid. United States v. Salerno, 481 

u.s. 739, 745 (1987) ("A facial challenge to a legislative Act is, of course, the most difficult 

challenge to mount successfully, since the challenger must establish that no set of circumstances 

exists under which the Act would be valid."). Dawson has not demonstrated that there are no set 

of circumstances under which West Virginia Code § 11-21-12( c)( 6) could be constitutionally 

applied. This Court has previously found in Brown a set of circumstances in which the 

exemption was constitutionally applied. 5 

A finding that the statute was facially invalid would not entitle Dawson to the exemption. 

A successful facial challenge of West Virginia Code § 11-21-12(c)(6), instead of allowing the 

S Although Dawson disagrees with the Tax Commissioner's interpretation of the holding of Brown, he admits in 
Footnote 12 of the Respondent's Brief that the ultimate outcome of the case was correct. Respondent's Brief, at 24. 
This admission seriously undermines his attempt to convert his as-applied challenge of West Virginia Code § 11-21
12(c)(6) into a facial challenge. 
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exemption to be granted to Dawson, would invalidate the exemption it its entirety and prevent it 

from being granted to any taxpayer. In general, a finding that a statute is facially invalid results 

in a statute being struck in its entirety. See, e.g., City ofLos Angeles, Calif. v. Patel, 135 S. Ct. 

2443, 2450 (2015); Associated Industries of Missouri v. Lohman, 511 U.S. 641, 654 (1994) 

(treating a request that a discriminatory tax be held facially invalid as synonymous with a request 

to have the statute struck in its entirety). 

This Court should not fmd that West Virginia Code § 11-21-12(c)(6) is facially invalid. 

As the Supreme Court of the United States found in Lohman, a "State found to have imposed an 

impermissibly discriminatory tax retains flexibility in responding to this determination." 511 

U.S. at 654. Although the Court in Lohman found that a tax impermissibly discriminated against 

interstate commerce, it maintained that this "does not in itself dictate the relief that the State 

must provide." Id. Even the Court in Davis did not require that the impermissible Michigan 

statute be eliminated. 489 U.S. at 818. See also Flack v. Sizer, 174 W. Va. 79, 82, 322 S.E.2d 

850, 853 (1984) (a finding of discrimination "does not require invalidation" of the statute). The 

Court in Davis mandated "equal treatment" but acknowledged that the state could comply with 

this mandate by expanding the tax exemption to all federal retirees, by expanding the exemption 

to all retirees (civilian and government), or by eliminating the exemption.Id. 

Moreover, the holding of Davis should not be applied to require that all federal law 

enforcement officers be granted the exemption under West Virginia Code § 11-21-12(c)(6). The 

Court in Davis found that the defects in Michigan's tax could be remedied by extending the tax 

exemption to all retired federal employees, but the breadth of this remedy was based on the 

blanket tax exemption that Michigan had crafted for all state and local retirees. Davis, 489 U.S. 

at 806. West Virginia, in contrast, has not crafted a blanket exemption for the retirement benefits 
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of all state and local law enforcement officers. App. vol. I, 623; App. vol. III, 52, 55. West 

Virginia only grants the full exemption to state and local law enforcement officers who receive 

their retirement benefits under the DSRS, Trooper Plans A and B, and MPFRS. No other retired 

state or local law enforcement officer is entitled to the exemption. 

A holding that West Virginia Code § 11-21-12(c)(6) must be applied to grant a full 

exemption for the retirement income of all federal retirees would be overbroad. Relief for other 

taxpayers who are distinguishable from Dawson and the state and local law enforcement officers 

who are entitled to the exemption should not be granted. Many of the taxpayers with cases 

currently pending before the OTA do not qualify for the exemption because they are not 

similarly situated to Dawson and are comparable to state retirees who are enrolled in PERS 

instead of any retirement plans to which West Virginia Code § 11-21-12(c)(6) applies. A broad 

inclusion of all federal law enforcement officers within West Virginia Code § 11-21-12(c)(6) 

would treat many federal law enforcement officers more favorably than their comparable state 

and local law enforcement officers, such as retired police officers from the Department of 

Natural Resources, who do not qualify for the exemption. Moreover, a broad expansion of the 

exemption to all federal law enforcement officers is not warranted because it would be contrary 

to the legislative intent. 

D. 	THE EXEMPTION HAS NOT BEEN APPLIED IN AN UNCONSTITUIONAL 
MANNER AT THE OTA. 

West Virginia Code § 11-21-12(c)(6) has not been applied in an unconstitutional manner 

by the OTA. The OTA has used the Monongalia County Circuit Court's decision in Dodson v. 

Palmer, Civ. Action No. OO-C-AP-lO (Mon. Cnty. Cir. Ct. 2000) to justify granting the 

exemption to federal retirees who receive benefits under the Civil Service Retirement System 

(hereinafter, the "CSRS") and not to federal retirees who receive benefits under FERS. However, 
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in doing so West Virginia Code § 11-21-12(c)(6) has not been applied in an unconstitutional 

manner because there is a rational basis for the difference in tax treatment. 

III. CONCLUSION 

West Virginia Code § 11-21-12(c)(6) does not violate 4 U.S.C. § 111, the 

intergovernmental tax immunity doctrine, or the holding of Davis. The validity of West Virginia 

Code § 11-21-12(c)(6) was previously settled by this Court in Brown, and the totality of the 

circumstances test demonstrates that denying the exemption to Dawson does not violate 4 

u.s.C. § 111. Because the Circuit Court's March 31, 2016, Order misapplied this Court holding 

in Brown, the Tax Commissioner requests that the Circuit Court's Order be overruled. The Tax 

Commissioner requests that this Court reinstate the OT A' August 7, 2015, decision. 
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