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I. ASSIGNMENTS OF ERROR 

A. 	The Circuit Court's misapplication of West Virginia Supreme Court of 
Appeal's decision in Brown v. Mierke, 191 W. Va. 120,443 S.E.2d 462 (1994), 
cert. denied Brown v. Paige, 513 U.S. 877 (1994) impermissibly ignores this 
Court's precedent and is directly contrary to the test established in Syllabus 
Point 2 of Brown, 191 W. Va. at 121, 443 S.E.2d at 463. 

B. The 	Circuit Court incorrectly applied the Supreme Court of the United 
States' decision in Davis v. Michigan Department of Treasury, 489 U.S. 803 
(1989) in light of this Court's interpretation ofDavis in Brown. 

II. STATEMENT OF CASE 

This is an appeal of the Circuit Court of Mercer County's reversal of a Final Decision of 

the West Virginia Office of Tax Appeals. The Circuit Court ruled that James D. and Elaine F. 

Dawson (hereafter, "Dawson") were entitled to a full exemption under West Virginia Code § 11

21-12(c)(6) for the federal retirement income Dawson earned while serving as a United States 

Marshal. The exemption subtracts from taxable income the full amount of retirement income 

received under certain retirement systems of deputy sheriffs, other state and local law 

enforcement officers, and firefighters within the state retirement funds specified in the statute. 

W. Va. Code § 11-21-12(c)(6). Although this Court previously settled the validity of West 

Virginia Code § 11-21-12(c)(6) in Brown v. Mierke, 191 W. Va. 120, 443 S.E.2d 462 (1994), 

cert. denied Brown v. Paige, 513 U.S. 877 (1994), the Circuit Court found that denying 

Dawson the exemption violated 4 U.S.c. § 111, the constitutional doctrine of intergovernmental 

tax immunity, and the Supreme Court of the United States' decision in Davis v. Michigan, 489 

U.S. 803 (1989).1 

Dawson is a fonner Nicholas County Deputy Sheriff, Deputy United States Marshal, and 

United States Marshal. He began his federal employment in 1987 and was enrolled in the Federal 

West Virginia Code § 11-2I-I2(c)(6) was modified in Acts 2000, c. 263, eff. March 11, 2000, after this Court 
issued its decision in Brown, to include retirees under the Deputy Sheriff Retirement System. 

1 
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Employee Retirement System (hereafter, "FERS"). During this time, Dawson paid into social 

security. He retired from the United States Marshal Service on March 31, 2008. Upon retiring, 

Dawson received $3,926.00 in gross monthly retirement benefits under FERS. App. vol. III, 35. 

His pension is calculated based on a percentage of the average of his highest three-year salary 

(known as the "high-3"), which was $134,244.00 per year, adjusted downward due to his 

election to provide survivor benefits to his wife. App. vol. I, 129; App. vol. III, 34-35. Dawson 
I . 

also receives a FERS Annuity Supplement of $801.00 per month which will discontinue when he 

becomes eligible for social security benefits. App. vol. I, 129; App. vol. III, 35. For the tax years 

of2010 and 2011, Dawson received $56,724.00 per year under FERS from his monthly pension 

and annuity supplement. App. vol. I, 129; App. vol. 111,36-37. 

On October 24, 2013, Dawson filed an amended tax return in which he claimed a full 

Schedule M adjustment (hereinafter "exemption") for the tax years 2010 and 2011. App. vol. I, 

1310. In the amended return, Dawson attempted to have his retirement income under FERS 

found exempt from West Virginia state income tax under West Virginia Code § 11-21-12(c)(6). 

The subsection, on its face, exempts from state taxation the retirement income received from 

"any West Virginia police, West Virginia Firemen's Retirement System or the West Virginia 

State Police Death, Disability and Retirement Fund, the West Virginia State Police Retirement 

System or the West Virginia Deputy Sheriff Retirement System." The plans included under this 

exemption are State Trooper Plan A and Plan B, the Deputy Sheriff Retirement System, and the 

Municipal Police Officers and Firefighter Retirement System. However, it does not exempt the 

retirement income of sheriffs and deputy sheriffs who are enrolled under the Public Employee 

Retirement System (hereinafter, "PERS"). See W. Va. Code § 11-21-12(c)(6); App. vol. I, 623; 

App. vol. 111,52,55. Rather, sheriffs and deputy sheriffs who are in PERS, are only entitled to a 
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$2,000.00 exemption under West Virginia Code § 11-21-12(c)(5). The Tax Commissioner 

denied Dawson's request for the exemption and informed him that he could exempt a maximum 

of $2,000.00 of his retirement income from state income tax. App. vol. I, 362; see also W. Va. 

Code § 11-21-12(c)(5). 

Following the denial, Dawson filed a petition for refund before the West Virginia Office 

of Tax Appeals. App. vol. I, 1298. Dawson's petition, in part, was based on the holding of the 

Monongalia County Circuit Court's decision in Dodson v. Palmer, Civ. Action No. 00-C-AP-10 

(Mon. Cnty. Cir. Ct. 2000) in which the Honorable Robert B. Stone held that James Dodson, a 

federal corrections officer, was entitled to exempt his entire retirement income under West 

Virginia Code § 11-21-12(c)(6). See App. vol. I, 1328-1335 (for the Final Order in Dodson); see 

also App. vol. I, 1306-1308 (for Dawson's Brief to the Office of Tax Appeals). Judge Stone 

found that denying the exemption to a federal corrections officer violated 4 U.S.C. § 111 under 

Brown, 191 W. Va. 120, 443 S.E.2d 462 and Davis, 489 U.S. 803. However, in making this 

determination, he found that the exemption was intended to benefit law enforcement officers and 

firefighters who were not eligible to receive social security benefits and therefore, applied 

equally to a narrow class of federal and state retirees. Dodson, at 3, App. vol. I, 1330. Following 

this decision, the Tax Commissioner continued to deny the exemption to any federal retirees 

based on the plain language of the statute, but the Office of Tax Appeals applied the Dodson 

decision to grant the full exemption under West Virginia Code § 11-21-12(c)(6) to federal 

retirees who were not eligible to receive social security benefits. App. vol. I, 84; App. vol. I, 376

78; App. vol. I, 1064-65. However, federal retirees like Dawson, who retired under FERS and 

were eligible to receive social security benefits were denied this exemption. App. vol. I, 127. 
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Before the Office of Tax Appeals, Dawson filed a Motion for Summary Judgment. App. 

vol. I, 1081. In response to this motion, Dawson's petition was dismissed by Chief 

Administrative Law Judges A.M. "Fenway" Pollack on April 10, 2014, despite the Tax 

Commissioner's request for an evidentiary hearing. App. vol. I, 1062-68; App. vol. I, 1074-78. 

However, on appeal before the Circuit Court, the Tax Commissioner reiterated his request for an 

evidentiary hearing, and the Circuit Court of Mercer County remanded the case back to the 

Office ofTax Appeals. App. vol. I, 920-26. 

An evidentiary hearing was held by the Office of Tax Appeals on January 23, 2015. In 

the hearing, the Tax Commissioner presented evidence that denying the exemption to Dawson 

was consistent with this Court's holding in Brown. Through uncontroverted exhibits, the Tax 

Commissioner demonstrated that retired deputy sheriffs in the West Virginia Deputy Sheriff 

Retirement System constitute less than one-half of one percent (0.05%) of all West Virginia 

State government retirees for the plan years at issue. See App. vol. I, 595-603.2 All the 

retirement systems that qualify for the exemption under West Virginia Code § 11-21-12(c)(6) -

Trooper A, Trooper B, the Deputy Sheriff Retirement System, and Municipal Police Officers 

and Firefighter Retirement System - represent approximately two percent (2%) of all state 

retirees for the tax years at issue. App. vol. I, 595-603. The Tax Commissioner also elicited 

testimony from Terasa Miller, Deputy Executive Director and Chief Operating Officer for the 

Consolidated Public Retirement Board, which oversees nine pension plans for the benefit of all 

state and some municipal employees. The Tax Commissioner also demonstrated that there were 

2 Throughout the litigation of this case, Dawson argued that he should be treated identically to the deputy sheriffs 
under the West Virginia Deputy Sheriff Retirement System. See, e.g., App. vol. I, S4 (Petitioner's Circuit Court 
Brief); App. vol. I, 1087-88 (Petitioner's Motion for Summary Judgement at the Office ofTax Appeals); App. vol. I, 
1308 (Petition for Refond at the Office ofTax Appeals). Dawson likely did not choose to compare himself with State 
Troopers because unlike Dawson they are not eligible for social security benefits. But see for example, Petitioner's 
Brief to the Mercer County Circuit Court, for an instance where Dawson compares himself to West Virginia State 
Troopers. App. vol. I, 66-67. No matter which comparison class is chosen, Dawson's tax treatment is consistent with 
this Court's holding in Brown and does not violate federal law. 
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significant differences between the retirement benefits of Dawson and the state and municipal 

law enforcement officers who qualified for the exemption under subsection (c)(6). The Office of 

Tax Appeals found, based on Mrs. Miller's testimony and the Tax Commissioner's 

accompanying exhibits, that retired deputy sheriffs receive an average monthly pension payment 

of$I,611.00 as of2008, $2,349.00 as of June 30, 2010, and $2,195.00 as of June 30, 2011. App. 

vol. I, 128; App. vol. III, 60-61. The Tax Commissioner also demonstrated that the average 

monthly salary of a deputy sheriff as of June 30,2010, was $3,659.00 and $3,722.00 as of June 

30,2011. App. vol. I, 128; App. vol. III, 60-61. 

On August 7, 2015, the Office of Tax Appeals denied Dawson the exemption because it 

determined that the Tax Commissioner's application of West Virginia Code § 11-21-12(c)(6) to 

Dawson complied with Syllabus Point 2 of this Court's holding in Brown. App. vol. I, 136. The 

Office of Tax Appeals found that the totality of the circumstances showed that West Virginia's 

tax scheme did not discriminate against Dawson. The Office of Tax Appeals considered the total 

structure of West Virginia's tax scheme, and it found that the intent of the exemption was to give 

a benefit to a narrow class state retirees. Because Dawson received more favorable tax treatment 

than state civilian retirees, the same tax treatment as state retirees under PERS and the Teachers 

Retirement System (hereinafter, "TRS"), and better tax treatment than retired state court judges, 

the Office of Tax Appeals determined that West Virginia Code § 11-21-12(c)(6) did not 

discriminate against him because of the source ofhis income. App. vol. I, 138-39. 

Dawson appealed the Office of Tax Appeals' decision to the Circuit Court of Mercer 

County where, on March 31, 2016, the Honorable Judge William J. Sadler held that the Tax 

Commissioner's denial of the exemption to Dawson violated 4 U.S.C § 111 and the doctrine of 

intergovernmental tax immunity. App. vol. I, 6. Specifically, the Circuit Court reversed the 
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Office of Tax Appeals' August 7, 2015, denial of the refund, amounting to a full exemption of 

Dawson's retirement income. ill reaching this holding, the Circuit Court found that this Court's 

decision in Brown was not controlling. App. vol. I, 4. 

Because this Court's decision in Brown specifically settled the validity of West Virginia 

Code § 11-21-12(c)(6) under 4 U.S.C. § 111, the intergovernmental tax immunity doctrine, and 

the Supreme Court of the United States' decision in Davis, the Tax Commissioner now seeks a 

reversal of the Circuit Court's March 31, 2016, Order. 

Ill. SUMMARY OF ARGUMENT 

The denial of the exemption under West Virginia Code § 11-21-12(c)(6) to Dawson does 

not violate 4 U.S.C. § 111 and the constitutional doctrine of intergovernmental tax immunity or 

contravene the Supreme Court of the United States' holding in Davis. In finding that the denial 

of the exemption to Dawson was impermissible, the Circuit Court disregarded precedent from 

this Court and misapplied the holding of the Supreme Court of the United States' in Davis. The 

validity of West Virginia Code § 11-21-12(c)(6) was previously decided by this Court in Brown. 

That decision established, as an original syllabus point, a totality of the circumstances test for 

determining the validity of a tax statute under 4 U.S.C. § 111. Under this test, the Circuit Court 

should have concluded that the total tax structure did not violate 4 U.S.C. § 111 because there 

was no intent under West Virginia Code § 1I-21-12(c)(6) to discriminate against Dawson based 

upon the source of his income. When West Virginia Code § 11-21-12(c)(6) was upheld in 

Brown, the number of retirees who qualified for the exemption constituted four percent (4%) of 

all state retirees. The percentage of state retirees who qualified for the exemption under the years 

at issue in this case has diminished to two percent (2%) of all state retirees. App. vol. 1,595-603. 

If Dawson's comparative class is those law enforcement officers in the Deputy Sheriff's 
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Retirement System, the percent of state retirees who qualify for the exemption is significantly 

smaller - one half of one percent (0.05%). Because Dawson was treated more favorably that 

civilian retirees, as favorably as retirees under PERS and the TRS, and more favorably than 

retired state judges, the Circuit Court should have found under the totality of the circumstances 

that Dawson's refund should be denied. Instead, the Circuit Court ignored the precedential 

weight of this Court's decision in Brown. 

The Circuit Court also misapplied the holding of Davis. Instead of finding that the 

significant difference in the amount of retirement income between Dawson and the narrow class 

of law enforcement officers who qualify for the exemption justified the distinct tax treatment in 

West Virginia Code § 11-21-12(c), the Circuit Court found that the holding of Davis required 

proof ofdissimilarity ofjob duties. This application ofDavis by the Circuit Court was erroneous. 

Davis does not require that distinct tax treatment of federal and state retirees be justified only by 

difference in job duties. It merely requires that the distinct treatment ''be justified by significant 

difference between the two classes." Davis, at 815. Dawson's retirement benefits under FERS 

are significantly more munificent than the retirement benefits received by any state retiree who 

qualifies for the exemption under (c)(6). Dawson also receives more in retirement benefits than 

the majority of West Virginia law enforcement officers earn while on active duty. This 

significant difference justifies denying Dawson's request for the exemption. 

In sum, the denial is not prohibited by the holding of Davis and is consistent with the 

totality of the circumstances test this Court established in Brown. Because Dawson, as a retired 

United States Marshal, receives his retirement income under FERS and not one of the state or 

local law enforcement or firefighter retirement systems specifically listed under subsection 

(c)(6), he cannot subtract the full amount of his retirement benefits from his federal adjusted 
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gross income for state tax purposes. This denial is not prohibited by the holding of Davis and is 

consistent with the totality of the circumstances test this Court established in Brown. Because the 

Circuit Court erred in failing to apply the test established in Brown and in misapplying the 

holding of Davis, the Tax Commissioner requests that this Court reverse the Circuit Court's 

March 31,2016, Order and reinstate the Office ofTax Appeals' August 7, 2015, decision. 

If this Court affimls the decision below, however, it should limit any relief to Dawson. 

Dawson was the only party before the Office ofTax Appeals. As such, reliefis only available to 

Dawson, if warranted at all. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Tax Commissioner requests Oral Argument pursuant to Rule 20 of the Rules of 

Appellate Procedure because this case involves constitutional questions regarding the validity of 

a statute, a conflict between two circuit court decisions, and an issue of fundamental public 

importance. In this case, the Circuit Court of Mercer County failed to apply this Court's 

precedent in Brown and ruled that West Virginia Code § 11-21-12(c)(6) violated 4 U.S.C. § 111 

and the constitutional doctrine of intergovernmental tax immunity. The appeal raises significant 

questions regarding the constitutional application of West Virginia Code § 11-21-12(c)(6). 

Additionally, the Mercer County Circuit Court Order is in conflict with a prior Monongalia 

County Circuit Court Order in Dodson v. Palmer, Civ. Action No. 00-C-AP-10 (Mon. Cnty. Cir. 

Ct. 2000), which upheld the validity of West Virginia Code § 11-21-12(c)(6) under 4 U.S.C. § 

111 but expanded it to include federal retirees who are not eligible for social security benefits. 

Because of the variance between these circuit court decisions, the Tax Commissioner and the 

Office ofTax Appeals lack sufficient guidance in applying West Virginia Code § 11-21-12(c)(6) 

and would benefit from specific direction from this Court. Finally, in light of the significant 
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number of related, but in some instances factually distinct, cases pending before the Office of 

Tax Appeals, this appeal involves significant issues ofpublic importance. 

V. STANDARD OF REVIEW 

The present appeal arises under West Virginia Code § 11-10-10 (2010). Because this case 

turns on whether West Virginia Code § 11-21-12(c)(6) violates 4 U.S.C. § 111 and the 

constitutional principles of intergovernmental tax immunity, this Court should review the 

questions oflaw raised by the Circuit Court under a de novo standard of review. Syl. pt. 1, Davis 

Memorial Hospital v. W. Va. State Tax Comm'r, 222 W. Va. 677, 678, 671 S.E.2d 682, 683 

(2008). The factual findings of the Office of Tax Appeals should receive deference under a 

clearly erroneous and abuse of discretion standard. Syl. pt. 2, CB&T Operations Co., Inc. v. Tax 

Comm'rojState, 211 W. Va. 198,200,564 S.E.2d 408, 410 (2002). 

VI. ARGUMENT 

A. 	THE CmCUIT COURT'S MISAPPLICATION OF THIS COURT'S DECISION 
IN BROWN IMPERMISSIBLY IGNORES THIS COURT'S PRECEDENT AND IS 
DmECTLY CONTRARY TO THE TEST ESTABLISHED IN SYLLABUS POINT 
20F BROWN. 

Under the controlling decision in Brown, this Court should reverse the Mercer County 

Circuit Court's March 31, 2016, Order, and reinstate the Office of Tax Appeals' August 7, 

2015, decision. In reversing the Office of Tax Appeals decision, the Circuit Court ignored the 

test established by this Court in Brown for determining whether West Virginia Code § 11-21

12(c)(6) violated 4 U.S.C. § 111, the constitutional doctrine of intergovernmental tax immunity, 

and the holding of Davis. The Circuit Court's Order improperly distinguished Brown from the 

substantially similar facts of this case. Applying de novo review, this Court should determine 

under Syllabus Point 2 of Brown that the denial of the exemption under West Virginia Code § 
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11-21-12(c)(6) to Dawson does not violate 4 U.S.C. § 111 and the doctrine of 

intergovernmental tax immunity. 

1. 	 The plain language of West Virginia Code § 11-21-12(c)(6) does not entitle Dawson to 
the full exemption of his retirement income. 

West Virginia Code § 11-21-12(c)(6) provides a tax benefit to a narrow class of West 

Virginia state and local retirees including certain retired deputy sheriffs, state troopers, and 

firefighters. West Virginia Code § 11-21-12(c) lists twelve classifications of income which are 

to be subtracted from the calculation of federal adjusted gross income for the purpose of 

detennining West Virginia income tax liability. Under subsection (c)(6) the Legislature has 

provided an exemption for ''retirement income received in the fonn of pensions and annuities" 

under specific retirement systems of a limited number of state employees. The statute exempts 

benefits received under "any West Virginia police, West Virginia Firemen's Retirement System 

or the West Virginia State Police Death, Disability and Retirement Fund, the West Virginia 

State Police Retirement System or the West Virginia Deputy Sheriff Retirement System ...." 

Id. § 11-21-12(c)(6). 

Dawson does not qualify for the exemption under the plain language of the statute. 

Although Dawson is a fonner Nicholas County Deputy Sheriff, he does not receive retirement 

benefits under the State Trooper Plan, the Deputy Sheriff Retirement System, or any of the 

other retirement plans listed in West Virginia Code 11-21-12(c)(6). Instead, Dawson receives 

retirement benefits under FERS as a retired United States Marshal. It is well settled that tax 

exemptions are strictly construed against the taxpayer. See, e.g., Syl. pt. 1, RGIS Inventory 

Specialists v. Palmer, 209 W. Va. 152, 153,544 S.E. 2d 79, 80 (2001); Wooddell v. Dailey, 160 

W. Va. 65, 68, 230 S.E. 2d 466, 469 (1976). Because Dawson does not meet the clear criteria of 

the statute, he cannot claim the exemption on his personal income tax return. The Tax 
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Commissioner correctly denied Dawson's request to exempt his entire retirement income 

received under FERS. Instead of the full exemption, like most retirees from state employment, 

Dawson is entitled to a $2,000.00 exemption from state income tax under West Virginia Code § 

1I-21-12(c)(5). 

2. 	 Dawson's challenge of West Virginia Code § 11-21-12(c)(6) is controlled by this 
Court's decision in Brown. 

The Circuit Court did not dispute this interpretation of the statute's plain language. 

However, the Circuit Court reversed the Office of Tax Appeals' and the Tax Commissioner's 

denial of Dawson's request for a refund. The Circuit Court's decision was erroneously based on 

a fmding that the denial ofthe exemption to Dawson violated 4 U.S.C. § 111 and the doctrine of 

intergovernmental tax immunity as construed by the Supreme Court of the United States in 

Davis v. Michigan Department o/Treasury, 489 U.S. 803 (1989). 

This holding by the Circuit Court ignores the clear precedent set by this Court in Brown, 

which settled the validity of the exemption in light of 4 U.S.C. § 111 and the decision of the 

Supreme Court of the United States in Davis. In Brown, this Court previously heard a challenge 

to the constitutionality of West Virginia Code § 11-21-12( c)( 6) brought by former officers and 

enlisted personnel of the United States Armed Forces. The challenging taxpayers received 

military pensions. At that time, West Virginia Code § 11-21-12 allowed military retirees to 

exempt $2,000.00 of their military retirement benefits under subsection (c)(5) or $8,000.00 

under subsection (c)(7) (amended 2006) once the individual taxpayer reached age sixty-five. 

Brown, 191 W. Va. at 121, 443 S.E.2d at 463. Nevertheless, the military retirees in Brown 

argued that taxing federal military pensions while exempting the retirement benefits of certain 

state law enforcement officers and firefighters under subsection (c)(6) discriminated against the 

federal retirees in violation of 4 U.S.C. § 111. ld. at 122, 443 S.E.2d at 464. The military 
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retirees in Brown specifically argued that the Supreme Court of the United States' decision in 

Davis established that West Virginia's exemption of certain law enforcement and firefighters 

was discriminatory. Brown, at 123,443 S.E.2d at 465. 

a. 	 Brown required that challenges to a tax under 4 U.S.c. § 111 be evaluated under a 
totality of the circumstances test. 

This Court, in Brown, disagreed with the federal retirees challenge of West Virginia 

Code § 11-21-12(c)(6). [d. According to this Court, the ''total structure of West Virginia's 

system for taxing personal income does not discriminate against retired members of the armed 

forces of the United States in violation of 4 U.S.c. § Ill." Syl. pt. 1, Brown, at 121,443 S.E.2d 

at 463. In reaching that conclusion, this Court held and established as an original syllabus point 

that 

Challenges to a state tax scheme under 4 U.S.C. § 111 can succeed only when 
one purpose of the challenged scheme is shown to discriminate against the 
officer or employee because of the source of payor compensation. In 
determining whether such discrimination exists, a court will look to the totality 
of the circumstances to ascertain whether the intent of the scheme is to 
discriminate against employees or former employees ofthe federal government. 

Syl. pt. 2, Brown, at 121,443 S.E.2d at 463 (emphasis added). 

Under the totality of the circumstances test, this Court determined that the intent of the 

tax scheme within West Virginia Code § 11-21-12(c) was to "give a benefit to a very narrow 

class of former state and local employees." Brown, at 124,443 S.E.2d at 466. The narrow intent 

of the exemption was demonstrated by the fact that the number of retirees who qualified for the 

exemption constituted less than four percent of all state government retirees. Brown, at 123,443 

S.E.2d at 465. This Court found that the narrow exemption was not intended to discriminate 

against federal retirees because the retired military personnel were treated (1) more favorably 

than state civilian retirees; (2) equally to any retiree under the West Virginia Public Employee 
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Retirement System and the West Virginia Teacher Retirement System; and (3) substantially 

more favorably than retirees under the West Virginia Judicial Retirement System. !d. Thus, the 

totality of the circumstances test "conclusively demonstrated that no calculated scheme or plan 

exists to discriminate against retired military personnel based on the source of their income." !d. 

at 125, 443 S.E.2d at 466. As such, this Court found that the exemption did not violate 4 U.S.C. 

§ 111 and the holding of Davis because "there is no intent in the West Virginia scheme to 

discriminate against federal retirees." !d. at 124,443 S.E.2d at 466. 

b. Denying Dawson the exemption complies with the totality of the circumstances test 
established by this Court in Brown. 

If the Circuit Court in the present case had applied the totality of the circumstances test 

required under Syllabus Point 2 of Brown, it should also have found that the intent of the tax 

scheme under West Virginia Code § 11-21-12(c)(6) was not to discriminate against Dawson 

because of the source of his income. Although West Virginia Code § 11-21-12(c)(6) was 

modified in Acts 2000, c. 263, eff. March 11, 2000, to include retirees under the Deputy Sheriff 

Retirement System, the exemption now involves an even narrower class of state employees than 

it did when this Court issued Brown twenty-two years ago - a fact that Dawson does not 

contest. As Mrs. Miller testified before the Office of Tax Appeals, the West Virginia Deputy 

Sheriff Retirement System had 260 retirees in the 2010 Plan Year, 272 retirees in the 2011 Plan 

Year, and 283 in the 2012 Plan Year. App. vol. III, 52, 55, and 57. In those same plan years, 

there were 53,184, 54,890, and 56,542 total state government retirees, respectively. App. vol. I, 

597, 600, and 603. Retired deputy sheriffs in the West Virginia Deputy Sheriff Retirement 

System, thus, constitute less than one-half of one percent (0.05%) of all West Virginia state 
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government retirees for the plan years at issue.3 See App. vol. 1,595-603. Taken as a whole, the 

retirees within State Trooper Plan A and B, the Deputy Sheriff Retirement System, and the 

Municipal Police Officers and Firefighters Retirement System constitutes less than 2% of all 

state retirees for the plan years before this Court. App. vol. I, 595-603. 

The narrow exemption, moreover, is not intended to discriminate against federal retirees 

because it meets the factors enumerated by this Court in Brown. The three factors show that 

West Virginia Code § 11-21-12(c) treats Dawson better than the majority of retirees in West 

Virginia by granting him a $2,090.00 exemption under subsection (c)(5) and therefore, does not 

discriminate against him based on the source of his income. 

First, Dawson is treated more favorably than West Virginia residents who retire from the 

civilian workforce because he is entitled to an exemption that is not available for any civilian 

retiree. Dawson, as a federal retiree, qualifies for the exemption under West Virginia Code § 

11-21-12(c)(5), which allows him to subtract $2,000.00 of his retirement benefits under FERS 

from his federal adjusted gross income. At the administrative hearing before the Office of Tax 

Appeals, Dawson admitted that the Tax Department notified him in a November 15,2013, letter 

that he was allowed to claim the exemption under West Virginia Code § 11-21-12(c)(5). App. 

vol. III, 28. Subsection (c) does not provide an equivalent exemption for civilian retirees. 

Second, Dawson received identical tax treatment as retirees who receive retirement 

income under the Public Employee Retirement System (PERS) and Teachers Retirement 

System (TRS). All federal retirees and all West Virginia state and local government retirees 

3 As mentioned in note 2, supra, Dawson generally compares his position as a United States Marshall to the class of 
deputy sheriffs who receive the exemption under the Deputy Sheriff Retirement System. See, e.g., App. vol. I, 54 
(petitioner's Circuit Court Brief); App. vol. I, 1087-88 (petitioner's Motion for Summary Judgement at the Office of 
Tax Appeals); App. vol. I, 1308 (petition for Refund at the Office of Tax Appeals). However, Dawson also 
periodically compares himself to all the other law enforcement officers who qualify for the exemption including the 
State Troopers under Plan A. App. vol. I, 66-67. Regardless of his comparison class, Dawson's tax treatment is 
consistent with this Court's holding in Brown and does not violate federal law. 
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under PERS receive an exemption from state income tax for the first $2,000.00 of pension 

income. W. Va. Code § 11-21-12(c)(5). This includes any sheriff or deputy sheriff who is 

enrolled in PERS. See App. vol. III, 55. The Tax Commissioner allowed a deduction of 

$2,000.00 in each tax year as a modification to Schedule M. App. vol. I, 362. Dawson received 

the same $2,000.00 deduction under the West Virginia income tax laws as every state retiree 

receives under PERS and TRS. 

Third, Dawson receives more favorable tax treatment than retirees from the West 

Virginia Judicial Retirement System. Retirees from the West Virginia Judicial Retirement 

System do not qualify for any exemption of their pension benefits under West Virginia Code § 

11-21-12(c). Because Dawson qualifies for the $2,000.00 exemption under subsection (c)(5), he 

is treated more favorably than retired West Virginiajudges.4 

The application of the totality of the circumstances test established in Brown 

demonstrates that there is no intent under West Virginia Code § 11-21-12(c) to discriminate 

against Dawson because of the source of his income and that West Virginia Code § 11-21

12(c)(6) does not violate 4 U.S.C. § 111. As this Court determined in Brown, the intent of West 

Virginia Code § 11-21-12(c)(6) is to provide a benefit to a narrow class of West Virginia 

retirees. 

This Court's decision in Brown is entitled to the highest level of weight and should have 

been applied by the Circuit Court. See State v. McKinley, 234 W. Va. 143, 153, 764 S.E.2d 303, 

313 (2014) ("[W]e hold that signed opinions containing original syllabus points have the 

highest precedential value because the Court uses original syllabus points to announce new 

4 In addition subsequent to Brown, West Virginia adopted an exemption subsequent to the decision in Brown, which 
exempts the first $20,000.00 in retirement income paid to all members of the federal armed forces. W. Va. Code § 
11-21-12(c)(7)(B). Although Dawson does not qualify for this generous exemption, it further demonstrates that there 
is no scheme under West Virginia Code § 11-21-12( c) to discriminate against federal retirees because of the source 
of their income. 
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points of law or to change established patterns of practice by the Court."). In ignoring the 

precedential weight of this Court's decision in Brown, the Circuit Court overstepped its 

authority. 

c. The Circuit Court impermissibly distinguished Brown from the case before it. 

Instead of applying the totality of the circumstances test outlined by this Court in Brown, 

the Circuit Court found that this Court's decision in Brown did "not apply to the case at bar." 

App. vol. I, 4. The Circuit Court incorrectly found that a ''pivotal fact" that prompted this 

Court's decision in Brown was that the challenging taxpayers were military retirees and not the 

federal equivalent of the state law enforcement officers entitled to the exemption. App. vol. I, 4. 

In distinguishing this Court's holding in Brown, the Circuit Court mistakenly overemphasized 

the importance this Court placed upon the lack of proof that the military retirees had similar job 

duties as the state law enforcement officers entitled to the full exemption of their retirement 

income. This Court only mentions in two places within its opinion that the challenging 

taxpayers did not prove that their job descriptions were similar to the state retirees who qualify 

for the exemption under West Virginia Code § 11-21-12(c)(6). See Brown, at 124,443 S.E.2d at 

465 and ld, at 125 n.2, 443 S.E.2d at 467 ("If nothing else, none of the petitioners before us has 

asserted that his or her job description was in any way close to the job description of firemen or 

state and local policemen."). The Circuit Court was wrong to conclude that this fact, which was 

not included in the syllabus, was pivotal. 

If dissimilarity ofjob duties had been dispositive in Brown, no analysis of the totality of 

the circumstances would have been necessary. Because the military retirees challenging the tax 

scheme were required to carry the burden of proof and all exemptions from tax are strictly 

construed against them, this Court in Brown would have only needed to discuss the taxpayers' 
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failure of proof. If the Circuit Court's interpretation of Brown was correct, there would have 

been no need to create a totality of the circumstance test for challenges to a state tax scheme 

under 4 U.S.C. § 111 or to elevate this test to the position of a syllabus point. 

3. The Circuit Court's decision is inconsistent with the narrow intent of the exemption. 

This Circuit Court's ruling also thwarts the legislative purpose of the exemption, which is 

to benefit a narrow class of state and municipal employees. The predominate legislative purpose 

of the exemption in West Virginia Code § 11-21-12(c)(6) was to provide a benefit to a narrow 

class of state and local law enforcement officers and firefighters. This Court in Brown found 

that the "intent [of West Virginia Code § 11-21-12(c)(6)] is to give a benefit to a very narrow 

class of former state and local employees." Brown, 191 W. Va. at 124,443 S.E.2d at 466. By 

failing to respect this legislative purpose, the Circuit Court failed to "exercise due restraint" and 

recognize ''the principle of separation of powers in government among the judicial, legislative 

and executive branches" as this Court required in Syllabus Point 1 of State ex reI. Appalachian 

Power Co. v. Gainer, 149 W. Va. 740, 740, 143 S.E.2d 351, 353 (1965). 

This purpose would not be served by expanding the statute to include Dawson. The plain 

language of West Virginia Code § 11-21-12(c)(6) exempts from taxation the retirement income 

received under "any West Virginia police, West Virginia Firemen's Retirement System or the 

West Virginia State Police Death, Disability and Retirement Fund, the West Virginia State 

Police Retirement System or the West Virginia Deputy Sheriff Retirement System." Dawson, 

who receives his retirement income under FERS, is not entitled to this exemption under the 

statute's plain language. The expansion of West Virginia Code § 11-21-12(c)(6) to include 

Dawson does not reflect the legislative intent in providing this narrow exemption especially 
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considering that the Legislature has already established a $2,000.00 exemption under West 

Virginia Code § 11-21-12(c)(5) for which Dawson qualifies. 

The legislative history surrounding this exemption further shows that the predominate 

purpose of the exemption would not be served by expanding West Virginia Code § 11-21

12(c)(6) to include Dawson. In 2013, the West Virginia Legislature passed Senate Bill 65, 

which would have expanded the exemption to include pension benefits paid to police officers 

who retired from the Department of Natural Resources and receive retirement income under 

PERS. App. vol. 1,903. In his veto message on May 3,2013, Governor Earl Ray Tomblin stated 

succinctly that the passage of Senate Bill 65 raised the risk that the exemption in West Virginia 

Code § 11-21-12(c)(6) could be expanded through litigation and expanded to other state retirees 

in PERS. App. vol. I, 916. Because the Legislature did not override Governor Tomblin's veto, 

this Court should presume that its intent was to maintain the narrowness of the exemption. See 

Stone Brooke Ltd. Partnership v. Sisinni, 224 W. Va. 691, 701,688 S.E.2d 300, 310 (2009) 

("[I]t may . . . be presumed that when the Legislature fails to re-enact vetoed legislation, it 

tacitly approves the status quo."). 

The Legislature's intent to maintain the narrowness of the exemption was reasserted in 

the 2016 Legislative Session. Although this new fact was not asserted below, the Tax 

Commissioner requests that this Court take judicial notice of Senate Bill 402, which was 

introduced into the 2016 Legislative Session on January 27, 2016. The bill would have 

expanded West Virginia Code § 11-21-12(c)(6) to include .the retirement benefits of federal law 

enforcement officers. S. Journal, 82d Leg., 2d Sess. 14 (W. Va. 2016). However, the Legislature 

did not pass Senate Bill 402. This further demonstrates the Legislature's intent to maintain the 

narrowness of the class benefited under this exemption. Including Dawson within the exemption 
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would contravene the consistent expression of the Legislature intent to maintain the narrowness 

of the exemption. 

B. 	THE CIRCUIT COURT INCORRECTLY APPLIED THE SUPREME COURT OF 
THE UNITED STATES' DECISION IN DAVIS V. MICHIGAN DEPARTMENT OF 
TREASURY, 489 U.S. 803 (1989) IN LIGHT OF THIS COURT'S 
INTERPRETATION OF DAVISIN BROWN. 

Contrary to the Circuit Court's ruling, the denial of the exemption under West Virginia 

Code § 11-21-12(c)(6) to Dawson also did not violate the Supreme Court of the United States' 

holding in Davis. The Circuit Court found that the Tax Commissioner's application of West 

Virginia Code § 11-21-12(c)(6) to Dawson violated 4 U.S.C. § 111 and the doctrine of 

intergovernmental tax immunity based on the holding of Davis. However, the Circuit Court 

reached this conclusion because it misread Davis especially in light of this Court subsequent 

decision in Brown interpreting the directive of the Supreme Court of the United States. In 

Brown, this Court considered the holding of Davis in upholding the validity of West Virginia 

Code § 11-21-12(c)(6). The totality of the circumstances test established in Brown should be 

read as consistently interpreting and applying Davis. Cf State ex rei. Battle v. B.D. Bailey & 

Sons, Inc., 150 W. Va. 37, 43, 146 S.E.2d 686, 690 (1965) ("Prior decisions of this Court ... 

are helpful, in a determination of the constitutional question presented in this case, only to the 

extent that they aid in an interpretation and application of pertinent decisions of the Supreme 

Court of the United States."). 

The tax scheme that the Supreme Court of the United States found in violation of 4 

U.S.C. § 111 is significantly different than the tax scheme contained in West Virginia Code § 

11-21-12(c). In Davis, the Court determined that "Michigan's tax scheme discriminates in favor 

of retired state employees and against retired federal employees." Davis, at 814. The tax scheme 

challenged by the federal employee in Davis provided a blanket state income tax exemption for 
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state and local retirement benefits but included most other forms of retirement benefits within 

the calculation of taxable income. Id. at 806, 817. The effect of the tax scheme was that 

Michigan excluded the retirement income of former state and municipal employees from 

taxation while fully taxing the retirement benefits of former federal employees. Id. at 806. The 

Court determined that the blanket exemption provided to state government retirees and denied 

to federal government retirees was in violation of 4 U.S.C. § 111 because it was not "directly 

related to, and justified by, 'significant differences between the two class. '" Id. at 816 (quoting 

Phillips Chern. Co. v. Dumas Indep. Sch. Dist., 361 u.s. 376, 383 (1960)). 

1. 	 The denial of the exemption under West Virginia Code § 11-21-12(c)(6) is justified by 
significant difference between Dawson and the class of retirees who qualify for the 
exemption. 

Unlike Davis, the difference in tax treatment between Dawson and the narrow class of 

state and local retirees who qualify for the exemption under West Virginia Code § 11-21

12(c)(6) is related to and justified by a significant difference between Dawson and the narrow 

class of state government retirees who qualify for the exemption. Although the Circuit Court 

found the job duties of Dawson and the state and local law enforcement officers who qualify for 

the exemption were similar, this finding alone is not sufficient to show that the tax treatment 

provided for in West Virginia Code § 11-21-12(c)(6) is not justified. The job duties of federal 

and state employees are not the only area where there are potent~al differences which could 

justify distinct tax treatment. 

The denial of the exemption to Dawson is directly related to and justified by the 

significantly more munificent retirement benefits Dawson receives than the state retirees who 

qualify for the exemption. Throughout Dawson's Petitioner's Brief to the Mercer County 

Circuit Court, he compared himself to the deputy sheriffs whose retirement income qualifies for 
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the exemption under West Virginia Code § 11-21-12(c)(6). App. vol. I, 56 and 66; see also 

Petitioner's Motion for Summary Judgment at the Office of Tax Appeals, Feb. 26, 2014, App. 

vol. I, 1087-88. However, Dawson receives significantly more in retirement benefits than any 

deputy sheriff under the West Virginia Deputy Sheriff Retirement System. At the August 7, 

2015, hearing before Office of Tax Appeals, Dawson admitted that his pension from the United 

States Marshal Service is calculated based upon the highest three-year average salary earned 

while working. App. vol. III, 34-35. Dawson's personalized retirement booklet, Dawson's 

"high-3" average salary was $134,244.00 per year. App. vol. III, 34-35. Mrs. Miller testified 

that no active duty West Virginia deputy sheriff earns $100,000.00 or more per year. App. vol. 

III, 66. Dawson introduced no evidence to counter the Tax Commissioner's evidence that law 

enforcement officers in West Virginia make significantly less than United States Marshals. 

Dawson provided no evidence regarding the pay scales for deputy United States Marshals or 

any other federal law enforcement officials. Dawson's testimony establishes the substantial 

difference in pay when read together with the testimony of Mrs. Miller and the Tax 

Commissioner's exhibits whose underlying data was not challenged. 

Dawson received a gross pension benefit of $3,926.00 per month plus a social security 

supplemental benefit of $801.00 per month when he retired in 2008. App. vol. III, 35-36. The 

combined total is $4,727.00 per month. App. vol. 111,- 36. On cross-examination, Dawson 

admitted that his yearly pension and social security supplement gave him an annual income of 

$56,724.00 in retirement. App. vol. I, 129; App. vol. 111,36-37. In contrast, Mrs. Miller testified 

that the average monthly salary paid to active West Virginia deputy sheriffs was $3,659.00 per 

month in 2010 and $3,722.00 per month in 2011. App. vol. III, 60-62. Dawson receives more in 

pension alone than the active duty West Virginia deputy sheriffs earned on average while on 
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active duty. When the social security supplement is added to Dawson's retirement income, 

Dawson receives over $1,000.00 per month more in retirement than active duty deputy sheriffs 

earn in income. While Dawson is attempting to exempt his entire retirement income tmder West 

Virginia Code § 11-21-12(c)(6), active deputy sheriffs are required to pay West Virginia 

personal income tax on their wages. 

Dawson receives two-thirds more retirement income under FERS than the pension paid 

to retired West Virginia deputy sheriffs on average in 2010 and three-quarters more than in 

2011. The average monthly pension paid to retired West Virginia deputy sheriffs was $2,349.00 

per month in 2010 and $2,195.00 per month in 2011. App. vol. III, 60-61. For the tax years of 

2010 and 2011, Dawson also received a social security supplement, which only further 

demonstrates the significant difference between his retirement income and the retirement 

income of the deputy sheriffs who qualify for the exemption under West Virginia Code § 11-21

12(c)(6). 

In addition, Dawson receives more in retirement, when his pension under FERS is 

combined with the social security supplement, than the earnings of all active duty West Virginia 

State Troopers with a rank of First Lieutenant and below. The pay scales for active duty West 

Virginia State Troopers are set forth in West Virginia Code § 15-2-5 (2014). Only State 

Troopers with a rank: of Captain, Major, and Lieutenant Colonel, earn more per year on active 

duty than Dawson receives in retirement. In fact, the Superintendent of the West Virginia State 

Police only makes $85,000.00 per year. W. Va. Code § 6-7-2a (2014). Upon retirement, any 

state trooper enrolled in Plan A or B will not be eligible to receive social security benefits. In 

contrast, under FERS Dawson may become eligible for social security benefits when he reaches 

sixty-two years of age. App. vol. III, 35. 
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Dawson retired with twenty-five years of federal law enforcement service. Deputy 

Sheriffs with twenty-five to twenty-nine years of service received an average pension benefit of 

$1,611.00 per month. App. vol. I, 895. As noted above, Dawson retired in 2008 and his gross 

pension benefit was $3,926.00 per month, and he received an additional $801.00 each month as 

a supplement until he reaches sixty-two and qualifies for social security. App. vol. III, 35. The 

difference in pay scales between Dawson and the state law enforcement officers who qualify for 

the exemption is significant and justifies the different tax treatment between the two classes. 

While Dawson had a similar job function as a state law enforcement officer, he receives 

significantly more in retirement benefits. Therefore, significant differences exist between the 

two classes. 

2. 	 The tax structure in West Virginia Code § 11-21-12(c) is different than the tax 
invalidated by the Court in Davis. 

The significant difference in pay and retirement benefits between Dawson and the state 

and local law enforcement officers who qualify for the exemption under West Virginia Code § 

11-21-12(c)(6) were not present before the Court in Davis. The only difference that Michigan 

asserted to justify the blanket exemption it provided for state employees were that on average 

federal retirement benefits were more munificent than state retirement benefits. Davis, at 816. 

The Court found that the average difference in value between federal and state retirement 

benefits was not sufficient ''to justify the type of blanket exemption at issue in this case." ld. at 

817. 

This language within the Court's decision in Davis should not be applied to disregard 

the significant difference between the amount of retirement benefits of Dawson and the state 

and local law enforcement officers who qualify for the exemption. In the case before this Court, 

the Tax Commissioner has not claimed that the average difference in retirement benefits 
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justifies a blanket exemption for state retirees without any exemption for federal retirees. 

Instead, the record in this case demonstrates significant differences in the amount of retirement 

income between the specific challenging taxpayer and the members of the narrow class of state 

employees who qualify for the exemption. 

The challenged statute in Davis was vastly broader that the exemption in West Virginia 

Code § 11-21-12(c)(6). While all state and local retirement benefits were exempt from taxation, 

Michigan provided no exemption for federal retirees. See Davis, at 814. West Virginia's tax 

scheme is materially different. West Virginia Code § 11-21-12(c)(5) provides a $2,000.00 

exemption for the majority of state and federal retirees, including Dawson. Subsection (c)(6) 

then provides a "full exemption for a narrow class of state and local retirees. Not all state and 

local law enforcement officers qualify for the full exemption under West Virginia Code § 11

21-12(c)(6). Other state and local law enforcement officials who are enrolled in PERS only 

receive the $2,000.00 exemption in West Virginia Code § 11-21-12(c)(5). Some deputy sheriffs 

even remain in the PERS plan. App. vol. III, 52 and 55. 

West Virginia's tax scheme does not have the blanket exemption that was present in 

Davis, and thus the totality of circumstances test, established by this Court in Brown, must be 

applied to ascertain whether the tax scheme discriminated against a federal employee because of 

the source ofhis income. See Syl. pt. 2, Brown, at 121,443 S.E.2d at 463. This Court in Brown 

found that the holding of Davis and the Court's subsequent decision in Barker v. Kansas, 503 

U.S. 594 (1992) (regarding taxation of military retirement benefits) did not render the taxation 

of military retirees' pension impermissible and discriminatory. Brown, at 123, 443 S.E.2d at 

465. Because the totality of the circumstances demonstrated that there was no intent in the tax 

scheme to discriminate against the military retirees based on the source of their income, the 
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Court in Brown found that West Virginia Code § 11-21-12(c)(6) did not violate 4 U.S.C. § 111. 

Under the same rationale, this Court should detennine that the totality of the circumstances 

show that the denial of the exemption under West Virginia Code § 11-21-12( c)( 6) to Dawson 

does not violate 4 U.S.C. § 111. 

3. 	 The Supreme Court of the United States has not issued any decisions subsequent to 
Davis which would prohibit the denial of the exemption under West Virginia Code § 
11-21-12(c)(6) to Dawson. 

Any reliance by Dawson on Jefferson County, Alabama v. Acker, 527 U.S. 423, 443 

(1999) for the proposition that the test established in Davis prohibits the denial of the exemption 

to Dawson is misplaced. See e.g., App. vol. I, 61. In Jefferson County, the Supreme Court of the 

United States determined that an occupational tax applied even-handedly to federal, state, and 

local officeholders, including state and federal judges, did not discriminate against federal 

employees. ld. at 443. However, after reaching this conclusion, the Court stated that "Should 

Alabama or Jefferson County authorities take to exempting state officials while leaving federal 

officials (or a subcategory of them) subject to the tax, that would indeed present a starkly 

different case." The quoted text from Jefferson County was dicta because it was not essential to 

the determination of the case before the Court and was not fully debated. See Central Virginia 

Community College v. Katz, 546 U.S. 356,363 (2006) ("[W]e are not bound to follow our dicta 

in a prior case in which the point now at issue was not fully debated."). At most, the quoted 

language merely suggests that the holding of Jefferson County may have been different if 

Alabama had granted an exemption of its occupational tax to a subcategory of state officials. 
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However, this dicta alone is not sufficient to justify a finding that the denial ofthe exemption in 

West Virginia Code § 11-21-12(c)(6) to Dawson is inconsistent with the holding in Davis.5 

4. 	 Any relief warranted in this case should be limited to Dawson and is not sufficient for a 
facial invalidation of West Virginia Code § 11-21-12(c)(6). 

Assuming arguendo, that this Court determines that the Tax Commissioner's denial of 

the exemption for Dawson's full retirement income violates 4 U.S.C. § 111, the 

intergovernmental tax immunity doctrine, or Davis, this Court should remand the case to 

determine what relief should be provided to Dawson. Dawson has not requested a facial 

invalidation of the exemption. Instead, before the Office of Tax Appeals, he requested that he be 

granted the exemption. App. vol. I, 1308. Dawson's challenge of West Virginia Code 11-21

12( c)( 6) also does not meet the standard for a facial invalidation of the statute. He has not 

demonstrated that "no set of circumstances exists" under which West Virginia Code § 11-21

12(c)(6) would be valid. United States v. Salerno, 481 U.S. 739, 745 (1987) ("A facial challenge 

to a legislative Act is, of course, the most difficult challenge to mount successfully, since the 

challenger must establish that no set of circumstances exists under which the Act would be 

valid."). Dawson's assertion that the exemption is invalid as applied to his circumstances is not 

sufficient to support a facial invalidation. Because Dawson was the only party before the Office 

ofTax Appeals, any relief granted to Dawson by this Court, if warranted, should be limited to a 

finding that the statute was impermissibly applied. 

Relief for other taxpayers who are distinguishable from Dawson is not available. Many of 

the taxpayers with cases currently pending before the Office of Tax Appeals do not qualify for 

the exemption for a number of reasons including, but not limited to, the fact that many are not 

5 Assuming arguendo, that this case is not distinguishable from Davis and this Court determines that West Virginia 
Code § 11-21-12(c)(6) violates its holding, the Tax Commissioner wishes to preserve his argument that Davis 
should be overruled because it goes too far in hamstringing the taxing powers of the sovereign states. 
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similarly situated to Dawson and are comparable to state retirees who are enrolled in PERS 

instead of any retirement plans to which West Virginia Code § 11-21-12( c)( 6) applies. 

VI. CONCLUSION 

West Virginia Code § 11-21-12(c)(6) does not violate 4 U.S.C. § 111, the constitutional 

doctrine of intergovernmental tax immunity, or the holding of Davis. The validity of West 

Virginia Code § 11-21-12(c)(6) was previously settled by this Court in Brown, and the totality 

of the circumstances test established by this Court demonstrates that the denial of the exemption 

to Dawson does not demonstrate intent to discriminate against him because of the source of his 

income in violation of 4 U.S.C. § 111. The significant differences in the amount of Dawson's 

retirement income when compared with the narrow class of retirees who qualify for the 

exemption further demonstrates that denying Dawson the exemption is justified under Davis. 

Dawson is not entitled to the full exemption of his retirement income under West Virginia Code 

§ 11-21-12(c)(6). His retirement income received under FERS does not qualify for the 

exemption. 

Because the Circuit Court's March 31, 2016, Order misapplied this Court holding in 

Brown and failed to analyze the validity of West Virginia Code § 11-21-12(c)(6) under the 

totality of the circumstances test required under Syllabus Point 2 of Brown, the Tax 

Commissioner requests that this Court overrule the Circuit Court's Order. The Tax 

Commissioner further requests that the Circuit Court's Order be reversed because it misapplied 

the holding of Davis. The Tax Commissioner requests that this Court reinstate the Office of Tax 

Appeals' August 7,2015, decision which found that West Virginia Code § 11-21-12(c)(6) does 
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not violate 4 U.S.C. § 111 and Dawson is not entitled to exempt the retirement income. 
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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS 


Docket No. 16-0441 


MARK W. MATKOVICH, as 

State Tax Commissioner of West Virginia, 


Respondent below, Petitioner, 

v. 

JAMES DAWSON and ELAINE F. DAWSON, 

Petitioners below, Respondents. 

CERTIFICATE OF SERVICE 

I, Katherine A. Schultz, Senior Deputy Attorney General, do hereby certify that the 

foregoing Petitioner's Brief Of The West Virginia State Tax Commissioner was served upon 

, counsel for the Respondent by hand delivering a true copy thereof, this the 2nd day of August, 

2016, addressed as follows: 

David Pogue, Esquire 
Carey, Scott, Douglas & Kessler, PLLC 
707 Virginia Street, East 
901 Chase Tower 

Charleston, WV 25301 


(M0051048.J) 


