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IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRG. 

JULIE BALL 
CLERK CIRCUIT COURT 

MERCER COUNTYJAMES DAWSON and 
ELAINE F. DAWSON, 

Petitioners, 

v. CIVIL ACTION NO. lS-C-326 

MARK W. MATKOVICH, as ACTING 
STATE TAX COMMISSIONER OF 
WEST VIRGINIA, 

Respondent. 

ORDER GRANTING APPEAL AND REVERSING THE DECISION 
OF THE WEST VIRGINIA OFFICE OF TAX APPEALS 

This matter came before the Court for oral argument on March 14, 2016, pursuant to 

W.Va. Code §11-10A-19, W. Va. CSR§121-1-82, and Rule 2 ofthe West Virginia Rules for 

Administrative Appeals. The petitioners appeared in person and by counsel, David Pogue. The 

Respondent appeared by counsel, Katherine Schultz. 

Background and Procedural History 

This matter is an appeal from an Order of the Office ofTax Appeals ("OTN'), which was 

itself an appeal from a decision by the West Virginia State Tax Department ("Tax Department"). 

Petitioner James Dawson ("Dawson"), a retired federal law enforcement officer, attempted to 

exempt his retirement income from state income tax pursuant to W.Va Code §11-2I-12(c)(6), 

but the Tax Department demed the exemption. Dawson and his wife then filed a Petition for 

Refund before the OTA and a corresponding motion for summary judgment. After conducting a 

hearing on the matter, the OT A conc1udedit did not have the power to grant the relief sought. 

Accordingly OTA denied the Dawsons' motion for summary judgment and dismissed their 

appeal. 
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The Dawsons then appealed to this Court pursuant to the Administrative Procedures Act, 

W.Va Code §29A-5-4(g). On appeal they argue the OTA incorrectly applied the test established 

in Brown v. Mierke, 191 W.Va. 120,443 S.E.2d 462 (1994) instead ofthe test set forth by the 

United States Supreme Court's decision in Davis v. Michigan Dept. a/Treasury, 489 U.S. 803 

(1989). Under the Davis standard, W.Va Code §11-21-12(c)(6) violates 4 U.S.C. §lll and the 

constitutional doctrine of intergovernmental tax immunity by favoring retired state and local law 

enforcement officers over retired federal law enforcement officers. According to the Dawsons, 

the OTA also erred by relying on differences between the pay scales of federal and state law 

enforcement officers to uphold the validity of § 1 1-21-1 2(c) (6). 

The Tax Department, on the other hand, submits that because Mr. Dawson isa retired US 

Marshal instead of a retired West Virginia law enforcement official, he does not meet the criteria 

set forth in §11-21-12(c)(6) and cannot claim the exemption set forth in that statute. The Tax 

Department further argues that the OTA properly applied Brown instead of Davis, because the 

West Virginia Supreme Court rendered its decision in Brown after the United States Supreme 

Court decided Davis. 

Standard of Review 

West Virginia Code §29A-5-4(g) governs this Court's review the administrative decision 

of the Office ofTax Appeals ("OTA"). W. Va. Code §11-lOA-19. Factu;li findings made by the 

Tax Department receive deference; Questions of law are reviewed de novo. The Court shall 

reverse, vacate or modify the order or decision ofthe agency if the substantial rights of the 

petitioners have been prejudiced because the administrative "fmdings, inferences, conclusions, 

decision or order are: 

(1) in violation of constitutional or statutory provisions; or 
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(2) 	in excess ofthe statutory authority or jurisdiction ofthe 
agency; or 

(3) 	made upon unlawful procedures; or 
(4) 	affected by other error oflaw; or 
(5) 	clearly wrong in view of the reliable, probative ad substantial 

evidence on the whole record; or 
(6) 	arbitrary or capricious or characterized by abuse ofdiscretion 

or clearly unwarranted exercise ofdiscretion. 

W.Va Code §§29A-5-4(g). Guided by this standard, the Court has carefully considered the 

Memoranda of Law, oral argument, and pertinent legal authorities, and concludes the OTA 

decision must be reversed. 

Analysis 

West Virginia Code §11-21-12(c)(6) provides that the follo~g shall be subtracted from 

a resident individual's adjusted gross income for tax purposes: 

Retirement income received in the fonn ofpensions and annuities after 
the thirty-first day ofDecernber, one thousand nine bundred seventy
nine, under any West Virginia police, West Virginia Firemen's 
Retirement System or the West Virginia State Police Death, Disability 
and Retirement Fund, the West Virginia State Police Retirement System 
or the West Virginia Deputy Sheriff Retirement System, including any 
survivorship annuities derived from any of these programs, to the extent 
includable in gross income for federal income tax purposes. 

W.Va. Code §11-21-12(c)(6). 

Under the doctrine of intergovernmental tax immunity "[t]he imposition of a heavier tax 

burden on [those who deal with one sovereign] than is imposed on [those who deal with the 

other] must be justified by significant differences between the two classes." Davis, 489 U.S. at 

815,816. Thus, a state tax law violates intergovernmental tax immunity if it treats state and 

local government employees more favorably than similarly situated federal government retirees, 

wlless the inconsistent tax treatment is directly related to, and justified by, significant differences 

between the two classe~. See, Id; Barker v. Kansas, 503 US 594,598 (1992). 
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Despite this clear precedent established by United States Supreme Court, the OTA 

instead applied Brown v. Mierke, 443 S.E.2d 462 (W.Va. 1994), claiming this West Virginia 

Supreme Court decision governs all claims of intergovernmental tax immunity in West Virginia. 

Brown, however, involved the detennination of whether military retirees - a federal occupation 

which did not have a state counterpart identified in §11 ..21-12(c)(6) - were entitled to the state 

tax exemption. The fact that "the retirees failed to demonstrate that their job descriptions during 

any substantial part of their active service corresponded to the job descriptions ofmunicipal 

firefights, municipal police officers, or state police officers" was a pivotal fact upon which our 

Court distinguished Brown from Davis. See, Brown, 443 S.E.2d 465. 

The Brown Court further concluded that when a court is detennining if discrimination 

exists, it is to look to the totality of the circumstances to ascertain whether the intent of the 

scheme was to discriminate against employees or former employees of the federal government as 

opposed to merely favoring state employees. Syl. Pt. 2, Brown, 443 S.E.2d at 465. Then, despite 

there being no such hurdle imposed by Davis and its progeny, the Brown Court deemed § 11-21

12(c)(6) non-violative of the intergovernmental tax immunity doctrine as applied to military 

retirees. Brown does not apply to the case at bar. 

To begin. it is axiomatic that state courts are bound by the decisions of the United States 

Supreme Court. And the United States Supreme Court has held. in no uncertain terms, that when 

a state tax statute is alleged to violate the constitutional doctrine of intergovernmental tax 

immunity by favoring state employees over similarly situated federal employees, the proper 

inquiry is whether the inconsistent tax treatment is directly related to, and justified by, significant 

differences between the two classes. See, Davis,489 U.S. at 816; Barker, 503 U.S. at 598. It is 

undisputed in the present matter that there are no significant differences between Mr. Dawson's 
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powers and duties as a US Marshal and the powers and duties of the state and local law 

enforcement officers listed in §11-21-12( c)( 6). Thus, unlike the military retirees in Brown who 

"failed to demonstrate that their job descriptions during any substantial part of their active 

service corresponded to the job descriptions of municipal firefighters, municipal police officers 

or state police officers ... "I the job responsibilities of a US Marshall are substantially similar to 

the job responsibilities ofstate law enforcement officers. It is these pivotal similarities between 

the duties ofstate and federal law enforcement counterparts that bring this matter squarely within 

the purview ofDavis. 

Furthermore, the outcome in Brown may have been correct under the specific facts of that 

case, because §1 1-21-l2(c)(6) only applies to law enforcement officers and firefighters, neither 

of which the Brown petitioners were. Hence, the reason they did 110t receive the exemption was 

because they were notlaw enforcement officers or firefighters. Mr. Dawson, however, is, but 

since he is a retiredfederal Jaw enforcement officer rather than a retired slale or loca/law 

enforcement officer who could receive social security benefits,2 the OT A denied him the §11

21-12(c)(6) exemption. 

During oral argument the respondent justified its decision, explaining that the Legislature 

crafted §11-21-12(c)(6) specifically to benefit the narrow class ofstale law enforcement officers. 

This type of inconsistent tax treatment is, however, unquestionably based on the source ofone's 

retirement income ~d precisely the type of favoritism the doctrine of intergovernmental tax 

immunity prohibits. See, Davis, supra. 

1 Brown, 442 S.E.2d at 465. 
2Since the non-precedential decision of the Monongalia Circuit Court in Dodson v. PaLmer, C.A. No. OQ-C-AP-lO 
(2000) the OTA has only denied the exemption in §11-21-12(c)(6) to those federal Jaw enforcement officers who are 
eligible t() collect social security benefits, and has done so based solely on the false belief that the state and local law 
enforcement officers listed in §11-21-12(cX6) are not eligible to collect social security benefits. In the pending 
matter, the OT A erroneously based its decision on the fact Mr. Dawson had paid into social security and could 
receive social security. 
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To the extent the OTA concluded that §11-21-12(c)(6) is constitutional based on the 

income differential between state and local law enforcement officers and their federal 

counterparts, this, too, was in error. The United States Supreme Court rejected this very notion in 

Davis, reasoning that 

[w]hile the average retired federal civil servant receives a larger 
pension than his state counterpart, there are undoubtedly many 
individual instances in which the opposite holds true. A tax exemption 
truly intended to account for differences in retirement benefits would 
not discriminate on the basis of the source of those benefits ... rather, it 
would discriminate on the basis ofthe amount of benefits received by 
individual retires. 

Davis, at 817. Had the West Virginia's Legislature intended 11-21-12(c)(6) to account for 

differences in income instead of differences in the source of income, it easily could have do so. 

It is for these reasons, the Court concludes the underlying decision was affected by error 

of law, and the OTA's final decision violated the constitutional doctrine of intergovernmental tax 

immunity. 

Ruling 

1. 	 The OTA erred in concluding that the West Virginia Supreme Court's decision in Brown 

rather than the United States Supreme Court's decision in Davis and its progeny control the 

outcome of this case. 

2. 	 West Virginia Code §11-21-12(c)(6), as applied in the case at bar, violates 4 U.S.C. §111 and 

the doctrine of intergovernmental tax immunity by favoring retired state and local law 

enforcement officers over retired federal law enforcement officers. 

3. 	 The OTA further erred to the extent it relied on differences between the pay scales of federal 

and state law enforcement officers to uphold the validity of §11-21-12(c)(6), and Dodson v. 
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Paimer,.C.A. No. OO-C-AP-IO (2000) to justify its exclusion of Mr. Dawson from 


exemption. 


4. 	 The OTA's decision is hereby REVERSED. 

5. 	 The circuit clerk shall provide a copy ofthis Order to counsel of record and remove the case 

from the docket. 

ENTERED the 3.L day ofMarch 2016. 
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