
DO NOT REMOVE 
FROM FILE fiLE COpy 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


DOCKET NO. 16-0324 ~ . 0 ~ .1'~Uf'[S JlDWAYNE CALES, ~ SEP 3 0 2016 
PETITIONER P.'5P.YL. rc -.:i' 7u.2LC"j:;-.J

SUFnE:ME C~ i.i~i OF :'PPEALS 
Or .E;::- ViRGINIA 

vs. 	 Appeal from the Circuit Court 
of Fayette County, West Virginia 
( Civil Action No. lS-C-260) 

TOWN OF MEADOW BRIDGE: 

Timothy Killen, Mayor; Patricia Jones, Recorder; 

Bonnie Hicks, Eula Matlock and 

Josephine Kincaid, Council Members, 


RESPONDENTS. 

PETITIONER'S RESPONSE TO AMICUS CURIAE 
BRIEF OF THE WEST VIRGINIA MUNICIPAL LEAGUE 

Counsel for Petitioner: 

Barry L. Bruce, State Bar ID #511 
Barry L. Bruce and Associates, L. C. 
P. O. Box 388 
Lewisburg WV 24901 
Tel. 3046454182 
Fax 304 645 4183 
bbruce@blblaw.org 

mailto:bbruce@blblaw.org
http:P.'5P.YL


." 

IN THE SUPREME COURT OF APPEALS Of WEST VIRGINIA 

DOCKET NO. 16-0324 

DWAYNE CALES, 

PETITIONER 

vs. 	 Appeal from the Circuit Court 
of Fayette County, West Virginia 
( Civil Action No. IS-C-260) 

TOWN OF MEADOW BRIDGE: 

Timothy Killen, Mayor; Patricia Jones, Recorder; 

Bonnie Hicks, Eula Matlock and 

Josephine Kincaid, Council Members, 


RESPONDENTS. 

PETITIONER'S RESPONSE TO AMICUS CURIAE 
BRIEF OF THE WEST VIRGINIA MUNICIPAL LEAGUE 

Now comes the Petitioner, Dwayne Cales, by Counsel, Barry L. Bruce, Barry L. Bruce 

and Associates, L. C. and for his Response to Amicus Curiae Brief of the West Virginia 

Municipal League, states as follows: 

PREFACE 

It comes as no surprise that the West Virginia Municipal League ("WVML") would file 

an Amicus Curiae brief to increase powers of municipalities to "without cause" discharge 

members of a Sanitary Board without following the procedures outlined in West Virginia Code 

§§6-6-7 and 16-13-18. 

ST ANDARD OF REVIEW 

Petitioner does not contest the standard of review stated in the Amicus Curiae brief. 

1 



Relevant Statutes 

The Petitioner believes West Virginia Code §6-6-8 is a relevant statute, along with West 

Virginia Code §8-28-4 and §8-29A-2(d). 

ARGUMENT 

The Court below determined that the Petitioner did not meet the requirements that he had 

a legal right to the protection of West Virginia Code §6-6-7, but assumed that there was an 

absence of any other adequate remedy in the matter at hand. It was from this decision the 

Petitioner appealed. Petitioner is responding to the Amicus Curiae brief in the order it was 

presented by WVML. 

A. The Circuit Court's Order should not be affirmed because it does not recognize sound 

public policy. Public policy dictates that statutes be followed and interpreted when same are 

clear on their face. Crockett v. Andrews, 153 W. Va. 714 (1970) found 

Courts may not find ambiguity in statutory language which laymen 
are readily able to comprehend; nor is it permissible to create an 
obscurity or uncertainty in a statute by reading in an additional word 
or words. Where the language is unambiguous, no ambiguity can be 
authorized by interpretation. Plain language should be afforded its 
plain meaning. Rules of interpretation are resorted for the purpose of 
resolving an ambiguity, not for the purpose of creating it. 

West Virginia Code §§6-6-7, 6-6-8, and 16-13-1, et seq, are clear on their face. Unlike 

§ 16-13-18, the statutes creating municipal and county airport authorities, West Virginia Code §8

28-1, et seq, and §8-29A-2(d), provide for the municipality to approve all rules, regulations and 

fees proposed by any airport authority. The county statute, §8-29A-2(a) provides for the county 

commission to remove any member of the airport board for "reasonable cause." 
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West Virginia Code §16-13-2(a) clearly provides for 

(a) The construction, acquisition, improvement, equipment, custody, 
operation, and maintenance of any works for the collection, 
treatment, or disposal of sewage and, in addition, for the collection 
and control of stormwater and the collection of revenues therefrom 
for the service rendered thereby, shall be under the supervision and 
control of a sanitary board appointed by the governing body as set 
forth in §16-13-18 of this Article. 

West Virginia Code §16-13-18(a) states 

(a) The governing body shall provide by ordinance the organization of 
the board, and that the custody, administration, operation and 
maintenance of such works are under the supervision and control of a 
sanitary board created under this section. 

West Virginia Code §16-13-18( c) states 

..•Each member shall give bond, if any, as required by ordinance. 

The Meadow Bridge Ordinance 17-113 requires bond if the person was to handle money, 

which Petitioner was, thus he had a bond. Thus, WVML's statement a bond was not required is 

incorrect. 

West Virginia Code §16-13-18(b) required the Mayor to be Chairman and two persons 

appointed by the governing body. West Virginia Code §16-13-18( c)) states that no officer or 

employee of the municipality, whether holding a paid or unpaid office, is eligible for 

appointment to the sanitary board until at least one year after the expiration of the term of his or 

her public office. Ordinance 17-113 on its face is void because it requires the mayor and 

"councilperson" to be appointed. See Amicus Curiae brief on page 2 at paragraph 2. 

West Virginia Code §16-13-18( c) states 

The vice chairman, secretary, and treasurer shall hold office at the 
will of the sanitary board. 
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, 
The Petitioner uncontestedly held the office of Vice Chairman at the time of his illeoal 

e 

discharge by the Town Council. 

West Virginia Code §16-13-18( c) further states 

The sanitary board may establish bylaws, rules and regulations for its 
own governance. 

This is unlike the statute for municipal airports which requires the municipality to 

approve all rules and regulations for its governance, West Virginia Code §8-28-4. 

In order to determine if West Virginia Code §6-6-7 applies, you must review the enabling 

statute to determine what the statute states as to discharging an officer/member of the ruling 

entity. Thus, what the airport statute states has no effect on the sanitary board statute. 

Band C. The Circuit Court was clearly wrong in not finding the sanitary board member 

under West Virginia Code § 16-13-18 are "officers" and entitled to protection from wrongful 

discharge under §6-6-7. 

Article IV, §6 of the West Virginia Constitution covers the removal of elected or 

appointed officers. The WVML without any legal authority states the statutory language 

references both elected and appointed officers in contemplation of appointments made to fill the 

remainder of an elected official's term. The said contemplation ignores the fact that there are 

more appointed officers in state government than elected ones and such a statement is no where 

supported by case law. 

WVML contorts the interpretation of West Virginia Code §6-6-7(b )(2) "In the case of any 

municipal officer by the prosecuting attorney, any other elective officer of the municipality ...", 

the language is clear and unambiguous and needs not to be interpreted. Obviously, any officer 
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under §6-6-7(b)(2) could be petitioned to be removed by the p\osecutor or an elected officer of 

the municipality. That is clear and unambiguous. If there was any question of the statutory 

meaning, it was clarified in the 2016 re-write of §6-6-7(b)(2), which states 

(2) In the case of any municipal officer: 
(A) By a duly enacted resolution of the governing body of the 
municipality which sets orth therein the name and office of the 
challenged officer, the alleged wrongful acts, the dates the 
alleged acts occurred and the grounds for removal as provided 
in this article. 
(B) By the prosecuting attorney of the county wherein such 
municipality or the greater portion thereof is located ••• 

D. WVMC's argument in this section quotes a case, Town ofDavis v. Filler, 47 W. Va. 

413 (1900) which has no bearing on issues today, see West Virginia Code §6-6-7. which was re

written in 1985; West Virginia Code §16-13-1, et seq, which was not written until 1933 and 

amended in 1992,2001 and 2015. Thus, the Davis, supra, case has no relevance today to the 

application of the current statutes. 

The Court below never addressed West Virginia Code §6-6-8, Removal of appointive 

county, district or municipal officers "without fixed terms". This section allows government 

authorities to be removed with or without cause stating the removal shall be final. The only 

difference between §6-6-7 and §6-6-8 is "without fixed term" contained in §6-6-8. 

CONCLUSION 

The Court below was troubled by the cost incurred for three judges to hear this 

"little case". The legislature just restated this statute and clarified same. Considering the 

enabling statute, West Virginia Code §16-13-1. et seq, for sanitary boards unlike many other 

boards, councils, etc., sanitary boards are autonomous in their running of the board and are 
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mostly self-governing. The vice chairman (Petitioner) may only be removed by the sanitary 

board per statute. The Town of Meadow Bridge in their enabling ordinance 17-113(3) states, 

"As soon as may be practicable filling the appointment of a new member of the Sanitary Board. 

the Board shall hold an organizational meeting and choose a Vice-Chairman from among it's 

members, and a Secretary and Treasurer, who may be one (1) person and need not be a Board 

member. and such officers shall hold office at the will of the Board." 

Thus, the Town itself recognizes and provides the governance of the sanitary board is by 

the sanitary board and the removal of the vice chairman could only occur by the sanitary board or 

under West Virginia Code §6-6-7. 

Petitioner respectfully requests this Court to reverse the lower Court's decision and grant 

the writ of mandamus. 

PETITIONER 

arry L. B ce, tate Bar ID #511 

BY COUNSEL 

Barry L. ruce and Associates. L. C. 
P. O. Box 388 
Lewisburg WV 24901 
Tel. 304 645 4182 
Fax 3046454183 
bbruce@blblaw.org 
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CERTIFICATE OF SERVICE 
! 

I, Barry L. Bruce, Barry L. Bruce and Associates, L. C., Counsel for Petitioner, certify 

that I have on this date served upon the following a true and correct copy of the foregoing 

Petitioner's Response to Amicus Curiae Brief on behalf of the West Virginia Municipal League 

by U. S. Mail, first class, postage prepaid on this the 29th day of September, 2016: 

Timothy Stranko, General Counsel Richard E. Ford, Jr., Esq. 
West Virginia Municipal League, Inc. The Ford Law Firm 
202 Kanawha Boulevard, East 203 West Randolph Street 
Charleston WV 25311 Lewisburg WV 24901 

(Counsel for Respondents) 
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