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PRELIMINARY STATEMENT REGARDING PETITIONER'S BRIEF'S NON
COMPLIANCE WITH RULES OF APPELLATE PROCEDURE 

To be clear, Petitioner's contentions are wholly without substantive merit, bluster and 

pomp notwithstanding. While Petitioner goes to !,TJ'eat len!,rths to contlate a litany of issues, 

Judge Blake got it right: The Petitioner, a member of the town's sanitary board, did not hold a 

'municipal office' as contemplated by West Virginia Code 6-6-7(a), and was therefore not 

entitled to the procedural protections of the same. 

As an initial matter, however, Respondents would be remiss if they did not note that the 

Petitioner's Brief fails to comply with the Rules of Appellate Procedure. Most notably, the 

Petitioner's Brief fails to comply with many provisions of Rule 10 dictating the requirements of 

the parties' briefs to the West Virginia Supreme Court of Appeals. Its brief does not even 

contain a statement on oral argument and decision as required by Rule 1O(c)(5) of the Rules of 

Appellate Procedure. Under Rule 10(j), this Court may, among other things, deny oral argument 

or even dismiss the case from the docket for failure to comply with Rule 10 brief requirements. 

In light of its failure to comply with appellate rules that have been in effect now for the better 

part of a decade, Respondents feel it would be appropriate, and specifically request, that this case 

be stricken from the docket. At the very least, Respondents request that Petitioner not be 

afforded an opportunity to present oral argument in light of its failure to give any statement 

regarding oral argument. In the Respondents' view, such failure should be viewed as a knowing 

and intentional waiver of oral argument by the Petitioner. 

SUMMARY RESPONSE 

Judge Blake's Order Denying Relief and Dismissing Petition for a Writ of Mandamus 

(the "Order") cogently and completely demonstrates both that he got it right, and that the 

Petitioner's contentions in this appeal are misplaced, at best. While the Order standing alone 
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demonstrates the silliness of Petitioner's claims (which Respondents incorporate by reference 

herein), Respondents submit this Summary Response to specifically address the assignments of 

error and arguments raised by Petitioner in its brief. 

A. 	 The Circuit Court did not err in concluding that petitioner did not have a clear legal 
right to protections and procedures of West Virginia Code § 6-6-7. 

Petitioner filed a writ of mandamus against Respondents. This court has been clear as to 

what a petitioner must show in order for the court to issue the extraordinary writ: 

'A writ of mandamus will not issue unless three elements coexist-(1) a clear 
legal right in the petitioner to the relief sought; (2) a legal duty on the part of 
respondent to do the thing which the petitioner seeks to compel; and (3) the 
absence of another adequate remedy. ' 

Syl. Pt. 4, Veltri v. Parker, 232 W.Va. 1, 750 S.E.2d 116 (W.Va. 20l3) (quoting Syl. Pt. 2, State 

ex reI. Kucera v. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969) (emphasis added). 

Petitioner contended he could be removed only by the procedures outlined in West Virginia 

Code § 6-6-7; those procedures include, among other things, removal for cause following an 

investigation and complaint by the county's prosecuting attorney, appointment of a three judge 

panel, a trial before said panel. W.Va. Code § 6-6-7(a), (b), (c). In order to prevail, Petitioner 

was required to clearly show that members of the sanitary board were "municipal office[rs]" 

under the Code. Id. at § 6-6-7(a) ("Any person holding any county, school district or municipal 

office ..." They are not. 

Throughout Petitioner's brief he complains and notes that he was Vice Chairman of the 

sanitary board, and that he held that 'office' of the sanitary board. See Petitioner's Brief p. 7. 

This conflates the issue. Petitioner assumes, that holding an 'office' at the sanitary board equates 

to holding a 'municipal office' for the purpose of West Virginia Code § 6-6-7. This line of logic 

is a complete non sequitur. Just because one might be an 'officer' on some board or authority, 
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does not clearly or necessarily make them a 'municipal officer' for purposes of West Virginia 

Code § 6-6-7. Other portions of his brief seem to acknowledge this obvious fact - that the town 

and the sanitary board are separate entities, and that being an officer of one does not necessarily 

make one an officer of the other. See Petitioner's Brief at 9 (acknowledging the town and 

sanitary board are independent organizations). Being an officer of a board or authority does not 

make one a 'municipal officer' for purposes of West Virginia Code § 6-6-7. 

He beats around it, but Petitioner's position boils down to this: If a municipality or 

county creates a board or authority - whether it be a garden club board, urban renewal authority, 

airport authority, sanitary board, or any of the other of the litany of boards and authorities that 

counties and municipalities have established over the years - then anyone appointed to that board 

or authority is a 'municipal official,' and if, for sake of convenience or otherwise, the county or 

municipality elects to set board members for a term of years, then they can only be removed for 

cause and under the procedures outlined in West Virginia Code § 6-6-7. If, on the other hand, 

these boards and authorities do not have a set term, they could be discharged willy-nilly with or 

without cause. See W.Va. Code § 6-6-8. 

Petitioner casts his case as affecting 39 sanitary boards only. See Petitioner's Brief at 10. 

The effects would be far more widespread. The ultimate question under Petitioner's theory is 

whether the position has a set term of years. If the answer is yes, then West Virginia Code § 6-6

7 applies. The effect of applying strictures of West Virginia § 6-6-7 to any county or municipal 

board whose members have a set term of years would constitute a dramatic sea change from the 

status quo and how localities function. 

Importantly, the enacting statute authorizing the creation of sanitary boards provides that 

"[t]he governing body shall provide by ordinance the organization of the board." W.Va. Code § 
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16-13-18. The West Virginia Legislature explicitly delegated the power to establish the 

organization and rules of the municipal sanitary boards to the municipalities' governing bodies, 

which they may establish "by ordinance." W.Va. Code § 16-13-18(a) ("The governing body 

shall provide by ordinance the organization of the [sanitary board] ...") (emphasis added). By 

delegating the authority of establishing the organization of the sanitary board to Meadow Bridge 

"by ordinance," the Meadow Bridge Code of Ordinances - including removal of appointed 

individuals in § 3-112 - applies to the individuals appointed to the sanitary board by the Meadow 

Bridge Town Council. 

While the sanitary board was, and is, authorized to "establish bylaws, rules, and 

regulations regarding its own governance" pursuant to West Virginia Code § 16-13-18( d), it did 

not. Since no bylaws or regulations were promulgated by the sanitary board regarding its 

governance or the removal of officers that would displace or supersede Meadow Bridge Town 

Ordinances, provisions related to removal of individuals appointed to the sanitary board in the 

Meadow Bridge Ordinance § 3-112 governs removal of individuals appointed to the sanitary 

board by Meadow Bridge's Town Council. Pursuant to Meadow Bridge Ordinance § 3-112, 

individuals appointed to positions by the Town Council may be removed by majority vote, which 

is exactly what happened here. 

As a corollary to the Legislature's delegation of authority allowing Meadow Bridge to 

establish the organization of its sanitary board under West Virginia Code § 16-13-18(a), the 

Order should be affirmed even if Petitioner was entitled to the protections ofWest Virginia Code 

§ 6-6-7, because West Virginia Code § 6-6-7(a) provides for dismissal on "any of the grounds 

provided by any other statute." Since the Legislature delegated the authority to establish by 

ordinance the organization of the sanitary board pursuant to West Virginia Code § 16-13-18(a), 
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Meadow Bridge Ordinance 2-113 provides !,Tfounds other than those otherwise provided by § 6

6-7(a) - i.e., majority vote ofthe town council. 

The Legislature delegated the organization of sanitary boards to municipality to 

determine by ordinance. Petitioner was dismissed per a town ordinance (that was not superseded 

by any bylaws created by the sanitary board). Additionally, Petitioner has provided insufficient 

support for his logical leap in presuming that an officer of a board or authority is also a 

'municipal officer.' The Petitioner has fallen woefully short of demonstrating a 'clear legal 

right' to the provisions and protections of West Virginia Code § 6-6-7 afforded to those holding 

'municipal office.' Judge Blake correctly denied the requested relief and dismissed the writ, and 

this Court should affirm the Order. 

B. 	 Petitioner's three other attacks on the Order are red herrings because 
Petitioner did not hold a 'municipal office' as contemplated by West Virginia 
Code § 6-6-1 et seq. 

The Order could have concluded following its conclusion that a sanitary board seat is not 

a 'municipal office' for purposes of West Virginia Code § 6-6-1 et seq. - whether it be West §§ 

6-6-7, or 6-6-8 for that matter. Since sanitary board membership is not a 'municipal office' 

under the applicable code provisions, whether the court explicitly discussed code provisions 

related to 'municipal offices' without fixed terms (i.e. W.Va. Code § 6-6-8) misses the point, 

again. Petitioner has never, held a 'municipal office' simply by virtue of his membership on the 

sanitary board, because sanitary board members are not municipal officers. He is therefore not 

entitled to the protections ofWest Virginia Code §§ 6-6-7 or 6-6-8. 

Similarly, because Petitioner did not hold a 'municipal office,' his protestations that the 

Circuit Court "elevated he [sic] Meadow Bridge Town Ordinance § 3-113 over West Virginia 

Code § 6-6-7" are misplaced. He did not hold a 'municipal office.' He was thus not entitled to 
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the protections of West Virginia Code § 6-6-7. The Circuit Court 'elevated' nothing. It simply 

applied the law correctly by concluding Petitioner did not hold a municipal office. Moreover, as 

discussed in the previous section, the legislature delegated the authority to "provide by ordinance 

the organization of the board," West Virginia Code § 16-13-18, and the Sanitary Board had not 

exercised its "power to establish bylaws, rules and regulations for its own government," id. 

Since no bylaws had been established and the legislature delegated the organization of the board 

to the town 'by ordinance,' Petitioner's removal pursuant to Meadow Bridge Municipal 

Ordinance 3-112 was entirely lawful and appropriate. 

All Petitioner's arguments essentially fall back on his flawed view that all that matters (in 

determining if an individual serving on a municipal or county board or authority can be removed 

only by the procedures outlined in West Virginia Code § 6-6-7) is whether the position has a 

fixed term of years. One does not hold a 'municipal office' because a mayor appointed him or 

her to a three year term on the town's beautification committee, but that is exactly what 

Petitioner's position is. As Judge Blake astutely observed in the Order: 

Extending such a heightened level of a protection to a member of a sanitary board 
is, comparatively speaking, akin to placing an elevator in an outhouse or killing a 
gnat with a gun; providing this level of protection [(the protections afforded by 
West Virginia Code § 6-6-7)] , and expending this level of resources and time, for 
the removal of a sanitary board member, simply does not fit. 

Order at 13 (emphasis in original). At bottom, Petitioner is asking for a rule that the statute does 

not require and that does not make sense. He simply has no 'clear legal right' to the relief he 

demands. 

Petitioner is correct that West Virginia Code § 6-6-7 was amended in 1985, but the 

statute is certainly archaic. Some stylistic and procedural revisions were made in 1985, but there 

is no indication the Legislature intended to broaden its scope or applicability beyond the narrow 
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class of individuals that § 6-6-7 has been traditionally applied. The statute's scope has remained 

constant and the Order's observations on the slippery slope in expanding the applicability of 

West Virginia Code § 6-6-7 are directly on point, the 1985 revisions notwithstanding. The 

parade-of-horribles detailed by Judge Blake toward the end of the Order are very real. Order at 

p. 12-13 (e.g. "The decision of an electorally checked and regulated governing body will be 

replaced by the yoke and bridle; the oversight and involvement ofthe executive branch as well as 

the already overburdened judicial system. The courts, rather than the electorate, will become the 

overseers shackled with the task of confirming the decisions ofthe governing body."). 

CONCLUSION 

A sanitary board seat is not a 'municipal office' as contemplated by West Virginia Code 

§ 6-6-1 et seq. As a result, he is not entitled to the protections or procedures of West Virginia 

Code § 6-6-7 (or § 6-6-8). The Legislature delegated the authority to establish the organization 

of sanitary boards 'by ordinance, ' West Virginia Code § 16-13-18, and Petitioner was removed 

in the exact manner proscribed by Meadow Bridge Town Ordinance 3-112. For all the foregoing 

reasons, and others apparent to this Honorable Court, Respondents request that the Order of the 

Circuit Court - that Petitioner did not meet its burden and demonstrate a 'clear legal right' to the 

relief requested - be affirmed. 
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