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PRELIWNARY STATEMENT 

REGARDING 


ORAL ARGUMENT 


Respondent is correct in his statement that Petitioner did not address oral argument in his 

brief pursuant to West Virginia Rules of Appellate Procedure, Rule 1O( c)(6). The Petitioner was 

not going to request oral argument and does not request an oral argument now. The Petitioner's 

counsel apologizes to the Court for his oversight. It is the first time that has happened since he 

became a member of the Bar in October 1982; however, the error is mitigated by the fact that the 

Respondent by filing a Summary Response under Rule lO(e) of Rules of Appellate Procedure has 

consented to waiving oral argument and did not request same. The Petitioner requests the Court 

to accept same without further action under Rule 10(1) 

ARGUMENT 

A. The Circuit Court erred in concluding that Petitioner did not have a clear legal right to 

protection and procedures of West Virginia Code, §6-6-7.(a), *6-6-8., §16-13-1.a, §16-13-2.(a), 

and §16-13-18. The Circuit Court judge erred by construing West Virginia Code §6-6-7.(a) and 

§6-6-8. Said statutes are unambiguous and must have been applied by the Court. Courts may not 

find ambiguity in statutory language which laymen are readily able to comprehend. Crockett v. 

Andrews, 153 W. Va. 714 (1970) 

West Virginia Code §6-6-7.(a) provides: 

(a) Any person holding any county, school district or municipal office, 
including the office of member of a board of education and the office of 
magistrate, the term or tenure of which office is fixed by law, whether the 
office be elective or appointive, except judges of the circuit courts, may be 
removed from such office in the manner provided in this section for official 
misconduct, malfeasance in office, incompetence, neglect of duty or gross 
immorality or for any of the causes or on any of the grounds provided by any 

2 



other statute. 


Said section is not ambiguous. 


The only wayan officer/official that is elected or appointed to a fixed term or tenure may 

be discharged is for the causes stated in said section and Petitioner was not discharged for any of 

said reasons. 

West Virginia Code §6-6-8 .• states: 

The court, body or officer authorized by law to appoint any person to any 
county, magisterial district, independent school district, or municipal office, 
the term or tenure of which is not fixed by law, may remove any person 
appointed to any office by such court, board, body or officer, with or without 
cause, whenever such removal shall be deemed by it, them, or him for good of 
the public service, and tilDe removal of any such person from office shall be 
final. 

Meadow Bridge ordinance 3-112 does not mention West Virginia Code §6-6-7 or §6-6-8 

and does not include the required language of §6-6-8 "the term or tenure of which is fixed by 

law." 

West Virginia Code §6-6-8 is unambiguous on its face and must be applied. Ordinance 

3-112 is unenforceable because it does not include the above language. Meadow Bridge Town 

Council under §6-6-8 cannot terminate an "officer" that has a fixed term stated by law. The 

argument that Petitioner was not an officer is disingenuous because the ordinance 3-112 requires 

him to be an "officer" for said section to apply at all. Ordinance 3-112 states: "All officers 

appointed by the Council may be removed ... " Thus, in order to be discharged under the 

ordinance, Petitioner had to be an officer. 

West Virginia Code §16-13-1(a)(1) gives a municipality the right to build sewage/ 

collection treatment plants. It is an unambiguous statute. 
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West Virginia Code §16-13-2(a) mandates that said sewage/treatment plants ..... shall be 

under the supervision and control of a sanitary board appointed by the governing body as sel 

forth in section eighteen (§ 16-13-18) of this article." Said statute is unambiguous. The Sanitary 

Board was created by the legislature under its sovereign power and is an autonomously run 

statutory board within the municipal entity. West Virginia Code §16-13-3 states 

The board may employ engineers, architects, inspectors, superintendents, 
managers, collectors, attorneys, and other employees as in its judgment be 
necessary in the execution of its powers and duties and may fix their 
compensation all of whom shall work as the board directs. 

The Petitioner at the time he was discharged was Vice Chairman of the Meadow Bridge 

Sanitary Board. West Virginia Code §16-13-18( c) provides that "The vice chairman, secretary 

and treasurer shall hold "office" (emphasis added) at the will of the sanitary board." The 

Meadow Bridge enabling ordinance 17-113 passed by the Respondent mirrored the language of 

§16-13-18( c) did not give the Meadow Bridge Town Council any additional rights under said 

ordinance than the statute provided. 

It is important to note that the legislature under § 16-13-1, et seq, constituted the Sanitary 

Board as an entity to manage all its functions including setting fixed terms for sanitary board 

members. The Respondent and the Circuit Court completely ignored the statutory requirements 

for removal under the enabling statutes that created the sanitary board. 

B. The Respondents argue that the Petitioner did not hold a "municipal" office. 

The question is, was the Petitioner, as Vice Chainnan of the Sanitary Board, an officer or a mere 

employee. Fortunately, we have the case of Christopher v. City ofFainllollt. 167 W. Va. 710 

(1981), wherein at Syllabus by the Court states: 
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Among the criteria to be considered in determining whether a position is an 
office or a mere employment are whether the position was created by law; 
whether the position was designated as an office; whether the qualifications 
of ahe appointee have been prescribed; whether the duties, tenure, salary, 
bond and oath have been prescribed or required; and whether the one 
occupying the position has been constituted a representative of the sovereign. 

I. The office of V ice Chairman of the Sanitary Board was created by statute, §16-13-18 

as stated above. In said statute, it was designated as an "office". 

2. The duties of the appointee were inherent in the statute as a person able to do the 

appointed function under §16-13-3 and §16-13-18. 

3. The tenure is stated in §16-13-18 as a three-year term for the Petitioner. 

4. The salary is provided for under §16-13-18. 

5. The bond is required under §6-2-11, and Petitioner did handle money so he was 

required to have a bond under said section and the enabling ordinance 17-113. 

6. Under §6-1-3, an oath of office was required for Petitioner even though the enabling 

statute §16-13-181eft it up to the enabling ordinance except if that the person was handling 

money and then bond was required under ordinance 17-113. Petitioner as stated in the Writ of 

Mandamus Petition was given an oath by the Mayor. 

Pursuant to Christopher, supra, clearly the position as Vice Chairman of the Sanitary 

Board was an office and not "mere employment" because it met all requirement of Christopher, 

supra, for being an office. It is hard to argue the position was not an office when §16-13-2(a) 

required a municipality to form a sanitary board in order to run a sewage/collection plant 

CONCLUSION 

Petitioner in this matter was an officer of the Meadow Bridge Sanitary Board and, as 
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such, West Virginia Code §6-6-7 and §6-6-8 apply and an analysis of Christopher, supra, 

documents that Petitioner was holding an office and not mere employment. 

For the above reasons, Petitioner respectfully requests this Court Lo reverse the decision 

of the Circuit Court. 

PETITIONER 

BY COUNSEL 

Barry L. Be. State Bar ID #511 
Barry L. B e and Associates, L. C. 
P. O. Box 388 

Lewisburg WV 24901 

Tel. 304 645 4182 

Fax 304 645 4183 


bbruce@blblaw.org 
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CERTIFICATE OF SERVICE 

I, Barry L. Bruce, Barry L. Bruce and Associates, L. C., Counsel for Petitioner, certify 

that I have on this date served upon R. Grady Ford, The Ford Law Finn, Counsel for Respondent, 

a true and correct copy of the foregoing Petitioner's Reply to Respondents' Summary Response 

by hand delivery to 203 West Randolph Street, Lewisburg WV 24901 on this the 12th day of 

September, 2016. 
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