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RECEIVED MAR 11 3 2016 
.'e IN THE CIRCIDT COURT OF FAYETTE COUNTY, WEST VIRGINIA 

DWAYNE CALES, Petitioner, 

v. Civil Case No: 15-C-260 
Paul M. Blake, Jr., Judge 

TOWN OF MEADOW BRIDGE: 

TIMOTHY KILLEN, MAYOR; 

PATRICIA JONES, RECORDER; 

BONNIE ruCKS, EULA MATLOCK, 

AND JOSEPHINE KINCAID, COUNCIL MEMBERS, 
 Respondents. 

ORDER DENYING RELIEF AND DISMISSING PETITION FOR A WRIT OF 
MANDUMUS 

The above styled matter is before the Court upon a "Petition For Writ OfMandamus 

Pursuant To West Virginia Code § 6-6-7 And § 16-13-18" (hereinafter the "Petition") filed by 

the Petitioner, Dwayne Cales, by and through counsel, Barry L. Bruce, Esq., on September 25, 

2015, in the Circuit Court of Fayette County, West Virginia. A hearing was conducted in this 

matter on December 23, 2015, whereat the Court directed the parties to submit memoranda 

containing proposed fmdings of fact and conclusions of law by close of business January 22, 

2016. Just prior to the aforementioned deadline the parties contacted the Court and subsequently 

submitted an Agreed Order wherein the deadline for'the submission of memoranda was extended 

to January 29, 2016. The Court has, at the present, received and reviewed both of the parties' 

memoranda with regard to the above styled matter. 

Based upon the following, the Court is of the opinion that the Petitioner is not entitled to 

the relief sought in mandamus and the Petition should be DENIED and DISMISSED. 
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FACTUAL AND PROCEDURAL BACKGROUND 

On June 6, 2015, the Petitioner, Dwayne Cales, was appointed by the Meadow Bridge 

Town Council ("Town Council") to serve his third consecutive term as a member of the Meadow 

Bridge Sanitary Board ("Sanitary Board"). Subsequent to Mr. Cales' swearing in for this third 

consecutive appointment, the Sanitary Board members voted in favor of Mr. Cales serving in the 

capacity of Vice-Chairman of the Sanitary Board. 

On September 21,2015, the Town Council conducted a special meeting whereat a 

majority of its officers voted to remove Mr. Cales as an appointed member of the Sanitary Board 

pursuant to Section 3-112 of the Meadow Bridge Code of Ordinances ("Municipal Code"). 

On September 25,2015, the Petitioner, by and through counsel, Barry L. Bruce, Esq., 

filed the subject Petition For Writ OfMandamus Pursuant To West Virginia Code § 6-6-7 And 

§ J6-13-18 wherein the Petitioner seeks relief in mandamus alleging that he was, at the time of 

his removal from the Sanitary Board, an appointed city official entitled to the procedural 

protections provided in W. Va. Code § 6-6-7 before the Town Council could involuntarily 

remove Mr. Cales from said position on the Sanitary Board. 

The Court has since received the Respondents'Motion To Dismiss and Petitioner's 

Response To Respondents' Motion To Dismiss And Motion For ReliefUnder Petitioner's 

Complaint For Writ OfMandamaus, heard the parties' oral argument, and received the 

memoranda submitted on behalf of the parties. 

JURISDICTION AND VENUE 

West Virginia Code § 53-1-2 provides that "[j]urisdiction of writs of mandamus ... shall 

be in the circuit court of the county in which the record or proceeding is to which the writ 

relates." As all matters which give rise to the controversy put forth herein were conducted and c· 
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occurred in the Town of Meadow Bridge, Fayette County, West Virginia, this Court FINDS and 

CONCLUDES that jurisdiction and venue for this matter are proper before this Court. 

STANDARD OF REVIEW 

The Petitioner seeks to have a writ ofmandamus directed at the Respondent Town 

Council based upon his contention that he is entitled to receive the procedural protections 

afforded to elected or appointed officials pursuant to W. Va. Code § 6-6-7 before the Town 

Council may remove the Petitioner from his appointment as a member of the Meadow Bridge 

Sanitary Board. 

In the Circuit Courts of West Virginia, a writ of mandamus will not issue unless all of the 

following elements are collectively met: 1) a clear legal right in the petitioner to the relief 

sought; (2) a legal duty on the part of respondent to do the thing which the petitioner seeks to 

ff""""L compel; and (3) the absence of another adequate remedy. See SyI. Pt. 2, State ex reI. Kucera v. 

City of Wheeling, 153 W. Va. 538, 539, 170 S.E.2d 367 (1969). 

As the existence or non-existence of the perceived right in the Petitioner and the 

concomitant duty on the part ofthe Respondent to preserve and provide said right is dispositive 

in this matter, this Court will assume, without determining, that there is an" absence of any other 

adequate remedy in the matter at hand. 

RELEVANT STATUTES AND ORDINANCES 

There are three relevant statutes and two municipal ordinances which lay at the heart of 

this action: W. Va. Code § 16-13-2, W. Va. Code § 16-13-18, and W. Va. Code § 6-6-7, and 

Town of Meadow Bridge Ordinance §§ 17-113 and 3-112. 

West Virginia Code § 16-13-2 is an operative statute which provides: 

(a) The construction, acquisition, improvement, equipment, custody, operation 
and maintenance of any works for the collection, treatment or disposal of sewage 
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and, in addition, for the collection and control of stormwater and the collection of 
revenues therefrom for the service rendered thereby, shall be under the 
supervision and control ofa sanitary board appointed by the governing body as 
setforth in section eighteen ofthis article. 

w. Va. Code § 16-13-2 (West) (emphasis addetl). Section eighteen, article thirteen provides that 

(a) The governing body shall provide by ordinance the organization of the 
board, and that the custody, administration, operation and maintenance of such 
works are under the supervision and control of a sanitary board, created under 
this section. 

(b) The sanitary board shall be composed of either the mayor of the municipality, 
or the city manager thereof, if the municipality has a city manager form of 
government, and two persons appointed by the governing body: Provided, That, in 
the event of an acquisition or merger of an existing works, the governing body 
may increase the membership to a maximum of four members in addition to the 
mayor or city manager of the municipality served by the board. 

(c) During the construction period, one of the members must be a registered 
professional engineer, except that if a registered professional engineer is under 
contract for the project, the membership of the board is not required to include a 
registered professional engineer. The engineer member of the board need not be a 
resident of the municipality. After the construction of the plant for which no 
registered professional engineer is under contract has been completed, the 
engineer member may be succeeded by a person not an engineer. No officer or 
employee of the municipality, whether holding a paid or unpaid office, is eligible 
for appointment to the sanitary board until at least one year after the expiration of 
the term of his or her public office. The appointees shall originally be appointed 
for terms of two and three years respectively, and upon the expiration of each 
term and each succeeding term, an appointment of a successor shall be made in 
like manner for a term of three years. Vacancies shall be filled for an unexpired 
term in the same manner as the original appointment. Each member shall give 
bond, if any, as required by ordinance. The mayor or city manager shall act as 
chairman of the sanitary board, which shall elect a vice chairman from its 
members and designate a secretary and treasurer (but the secretary and the 
treasurer may be one and the same) who need not be a member or members of the 
sanitary board. The vice chairman, secretary and treasurer shall hold office at 
the will ofthe sanitary board. 

(d) The members of the sanitary board are entitled to receive compensation for 
their services, either as a salary or as payments for meetings attended, as the 
governing body determines, and are entitled to payment for their reasonable 
expenses incurred in the performance of their duties. The governing body shall fix 
the reasonable compensation of the secretary and treasurer in its discretion, and 
shall fix the amounts of bond to be given by the treasurer. All compensation, 
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together with the expenses previously referred to in this section, shall be paid 
solely from funds provided under the authority of this article. The sanitary board 
may establish bylaws, rules and regulations for its own governance. 

W. Va. Code § 16-13-18 (West) (emphasis added). 

Pursuant to West Virginia Code § 16-13-18 the Town Council provided by Town of 

Meadow Bridge Ordinance § 17-113 the organization and operation of the Sanitary Board. 

Ordinance § 17-113, for all intent and purpose, mirrors the guidelines established in West 

Virginia Code §§ 16-13-1 et seq.l Both §16-13-18 and § 17-113 are silent as to the removal of 

members of the Sanitary Board. Additionally, in the case at bar, the Sanitary Board did not 

establish bylaws, rules and regulations for its own governance? 

The Petitioner in this matter asserts that West Virginia Code § 6-6-7 controls the removal 

of any member appointed to serve on the sanitary board pursuant to the preceding statutes. West 

Virginia Code § 6-6-7 provides that 

(a) Any person holding any county, school district or municipal office, including 
the office of a member of a board of education and the office of magistrate, 
the term or tenure of which office is fixed by law, whether the office be 
elective or appointive, except judges of the circuit courts, may be removed 
from such office in the manner provided in this section for official 
misconduct, malfeasance in office, incompetence, neglect of duty or gross 
immorality or for any of the causes or on any of the grounds provided by any 
other statute. 

(b) Charges may be preferred: 

(1) In the case of any county officer, member of a district board of education 
or magistrate, by the county commission, or other tribunal in lieu thereof, any 
other officer of the county, or by any number of persons other than such 
county officers, which number shall be the lesser of fifty or one percent of the 
total number of voters of the county participating in the general election next 
preceding the filing of such charges. 

1 "That the Council of the Town of Meadow Bridge does hereby create and establish a Sanitary Board, with all 

powers and duties as provided in and pursuant to the Act. (Chapter 16, Article 13, of the Code ofWest Virginia)" 

Town of Meadow Bridge Ordinance § 17-113(1). 

2 As this Court highlighted in the immediately preceding paragraph, W. Va. Code § 16-13-1 8 (d) provides that "[t]he 

sanitary board may establish bylaws, rules and regulations for its own governance." 
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(2) In the case of any municipal officer, by the prosecuting attorney of the 
county wherein such municipality, or the greater portion thereof, is located, 
any other elected officer of the municipality, or by any number of persons 
other than the prosecuting attorney or other municipal elective officer of the 
municipality who are residents of the municipality, which number shall be the 
lesser of twenty-five or one percent of the total number of voters of the 
municipality participating in the election at which the governing body was 
chosen which election next preceded the filing of the petition. 

(3) By the chief inspector and supervisor of public offices of the state where 
the person sought to be removed is entrusted by law with the collection, 
custody and expenditure of public moneys because of any misapplication, 
misappropriation or embezzlement of such moneys. 

(c) The charges shall be reduced to writing in the form of a petition du1y verified 
by at least one of the persons bringing the same, and shall be entered of record by 
the court, or the judge thereof in vacation, and a summons shall thereupon be 
issued by the clerk of such court, together with a copy of the petition, requiring 
the officer or person named therein to appear before the court, at the courthouse 
of the county where such officer resides, and answer the charges on a day to be 
named therein, which summons shall be served at least twenty days before the 
return day thereof in the manner by which a summons commencing a civil suit 
may be served. The court, or judge thereof in vacation, or in the case of any mu1ti
judge circuit, the chief judge thereof, shall, without delay forward a copy of the 
petition to the supreme court of appeals and shall ask for the impaneling or 
convening of a three-judge court consisting of three circuit judges of the state. 
The chief justice of the supreme court of appeals shall without delay designate 
and appoint three circuit judges within the state, not more than one of whom shall 
be from the same circuit in which the petition is filed and, in the order of such 
appointment, shall designate the date, time and place for the convening of such 
three-judge court, which date and time shall not be less than twenty days from the 
date of the filing of the petition. Such three-judge court shall, without a jury, hear 
the charges and all evidence offered in support thereof or in opposition thereto 
and upon satisfactory proof of the charges shall remove any such officer or person 
from office and place the records, papers and property of his office in the 
possession of some other officer or person for safekeeping or in the possession of 
the person appointed as hereinafter provided to fill the office temporarily. Any 
final order either removing or refusing to remove any such person from office 
shall contain such findings of fact and conclusions of law as the three-judge court 
shall deem sufficient to support its decision of all issues presented to it in the 
matter. 

(d) An appeal from an order of such three-judge court removing or refusing to 
remove any person from office pursuant to this section may be taken to the 
supreme court of appeals within thirty days from the date of entry of the order 
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from which the appeal is taken. The supreme court of appeals shall consider and 
decide the appeal upon the original papers and documents, without requiring the 
same to be printed and shall enforce its fmdings by proper writ. From the date of 
any order of the three-judge court removing an officer under this section until the 
expiration of thirty days thereafter, and, if an appeal be taken, until the date of 
suspension of such order, if suspended by the three-judge court and if not 
suspended, until the final adjudication of the matter by the supreme court of 
appeals, the officer, commission or body having power to fill a vacancy in such 
office may fill the same by a temporary appointment until a final decision of the 
matter, and when a fmal decision is made by the supreme court of appeals shall 
fill the vacancy in the manner provided by law for such office. 

(e) In any case wherein the charges are preferred by the chief inspector and 
supervisor of public offices against the county commission or any member thereof 
or any county district or municipal officer, the proceedings under this section 
shall be conducted and prosecuted by the prosecuting attorney of the county in 
which the officer proceeded against r~sides, and on any appeal from the order of 
the three-judge court in any such case, the attorney general of the state shall 
represent the people. When any municipal officer is proceeded against the 
solicitor or municipal attorney for such municipality may assist in the prosecution 
of the charges. 

L W. Va. Code § 6-6-7 (West). 

The Respondents counter that a member of the sanitary board is not a municipal official as is 

contemplated under West Virginia Code § 6-6-7 and that, pursuant to Town of Meadow Bridge 

Ordinance § 3-112, an appointed member of the Sanitary Board can be removed from said position by a 

simple majority vote of the Town Council. 

The relevant portion ofTown ofMeadow Bridge Ordinance § 3-112 provides that "[a]ll 

officers appointed by the Council may be removed from office at the pleasure of the Council 

without any cause being assigned or shown therefor, a majority ofthe members of the Council 

concurring in stich removal[.]" 

Having established the elements which must be met to grant the writ and having outlined 

the relevant statutes involved herein, the Court will now proceed to address the questions 

C presented. 
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DISCUSSION 

A. 	 Does the Petitioner have a clear legal right to receive the procedural 
protections provided in West Virginia Code § 6-6-7 before the Town Council 
of Meadow Bridge can involuntarily remove the Petitioner from his 
appointed position as a member of the Meadow Bridge Sanitary Board. 

The Petitioner contends that he is a public official as is contemplated under West Virginia 

Code § 6-6-7 and as such Petitioner asserts he has the clear legal right to be provided the panoply 

of procedural protections outlined in West Virginia Code § 6-6-7 before the Meadow Bridge 

Town Council can involuntarily re~ove him from his position as an appointed member ofthe 

Meadow Bridge Sanitary Board. 

This Court disagrees wholly with both facets of Petitioner's argument. 

The West Virginia Supreme Court has established that 

"[a]mong the criteria to be considered in determining whether a position is 
an office or a mere employment are whether the position was created by law; 
whether the position was designated as an office; whether the qualifications of the 
appointee have been prescribed; whether the duties, tenure, salary, bond and oath 
have been prescribed or required; and whether the one occupying the position has 
been constituted a representative of the sovereign." Syllabus Point 5, State ex reI. 
Carson v. Wood, 154 W.Va. 397, 175 S.E.2d 482 (1970). 

Christopher v. City of Fairmont, 167 W. Va. 710, 710, 280 S.E.2d 284,284 (1981). 

In the case at bar, it is clear that the position is established by law and has a fixed tenure 

pursuant to W. Va. Code § 16-l3-18 and Town of Meadow Bridge Ordinance 17-1l3. However, 

beyond meeting these two criteria, the Petitioner falls well short of establishing that his position 

on the Sanitary Board is an "office" and that, in his capacity as a member of the Meadow Bridge 

Sanitary Board, he is a town official. 

A Sanitary Board member is not designated as an official in the operative statute or in the 

town ordinance. There are only two references made in West Virginia Code § 16-l3-18 

regarding an office or officer. The first reference states, "[n]o officer or employee of the 
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C municipality, whether holding a paid or unpaid office, is eligible for appointment to the sanitary 

board until at least one year after the expiration of the term ofhis or her public office." W. Va. 

Code § 16-13-18(c) (emphasis added).3 The next reference states that "[t]he vice chairman, 

secretary and treasurer shall hold office at the will of the sanitary board. Id. (emphasis added). 

The latter does not relate to a board member, rather this reference regards those offices that exist 

within the board and are, by statutory directive, selected and controlled internally by the board 

members themselves. See W. Va. Code § 16-13-18(c). 

~either West Virginia Code § 16-13-18 nor Town ofMeadow Bridge Ordinance § 17

113 prescribe any particular requirements or qualifications that must be met for a citizen of the 

town to be appointed as a member of the sanitary board4• The statute and ordinance at issue also 

do not require or establish an oathS, a bond6, or a particular salary for the Petitioner's position. 

Furthermore, while the subject statutes and ordinance prescribe and outline numerous 

duties and obligations of the Sanitary Board as a whole, neither the statutes nor the ordinance 

establish any specific duty or obligation on the part of a member of the Sanitary Board.7 The 

3 The Court notes that Town ofMeadow Bridge Ordinance § 17-113(2), as drafted, directly conflicts with the 
direction ofW. Va. Code 16~13-18(c) in regard to the governing body's appointment of a second council member to 
serve on the Sanitary Board. However, based upon the record in this matter, it does not appear that the Sanitary 
Board is at this time comprised of an additional council member consistent with the appointment language of § 17
113(2). For this reason, and since this issue is not at the heart of the controverSy, nor has it been raised, the Court 
does not address, nor make any determination, in this regard. 
4W.Va. Code 16-13-18 does establish that, during the initial construction period, at least one appointee "must be a 
registered professional engineer, except that if a registered professional engineer is under contract for the project, the 
membership of the board is not required to include a registered professional engineer." As the facts of this case 
reflect that the sanitary board at issue is not in the construction phase, this qualification or requirement is not 
relevant to this Court's determination that there are no established qualifications to hold the Petitioner's position on 
the Sanitary Board. W. Va. Code Ann. § 16-13-18 (West). 
S While the Petitioner was sworn in using a form style oath prior to accepting the position on the Meadow Bridge 
Sanitary Board, no such oath was required by the operative statute or ordinance. 
6 "Each member shall give bond, ifany, as required by ordinance." W. Va. Code Ann. § 16-13-18 (West). "No 
bond shall be required of the Board members as such, but the Treasurer, whether a member of the Board or not, shall 
give bond ...." Town ofMeadow Bridge Ordinance § 17-113(3). While both the operative statute and ordinance 
reference a bond, the statute does not require a bond and the ordinance specifically waives any requirement for the 
vosting of a bond for the Petitioner's position on the Sanitary Board. 

E.g.• the "board may employ engineers, architects, inspectors, superintendents, managers, collectors, attorneys and 
other employees as in its judgment may be necessary in the execution ofits powers and duties . ..." W. Va. Code § 
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L. relevant statutes and ordinance clearly show the Sanitary Board operating as a collective entity 

rather than through the individual authority or power of anyone member of the board. 

Finally with regard to whether a member of the Sanitary Board is a representative of the 

Town Council, it is this Court's opinion that, once a sanitary board is created by a governing 

body, i.e., the Meadow Bridge Town Council, it operates wholly within the confines of the 

operative statutes and the town ordinance. At no point has this Court discovered where a 

member of the Sanitary Board can bind or obligate the Town Council. The opposite is actually 

evidenced by the subject statutes.8 A member of the Sanitary Board may very well constitute a 

representative of the Sanitary Board, but it is this Court's opinion that a Sanitary Board member 

is not a representative of the Town Council. 

Based upon all ofthe foregoing this Court FINDS and CONCLUDES that the 

Petitioner's position as a member of the Meadow Bridge Sanitary Board is not a public office 

and the Petitioner in his capacity as a member of the Sanitary Board is not a public official. 

The Court also recognizes that, aside from the Petitioner not qualifying as a town official, 

there are other public policy reasons that operate against fmding that the Petitioner, in his 

capacity as a member of the Meadow Bridge Sanitary Board, is entitled to the safeguards and 

procedural protections put forth in West Virginia Code § 6-6-7. 

West Virginia Code § 6-6-7 came into existence at roughly the same time as our fine 

State, while the West Virginia Legislature did not breathe life into West Virginia Code § 16-13

16-13-18 (emphasis added); see also Town of Meadow Bridge Ordinance § 17-113(4)(C). Although the statutes 
and the ordinance clearly defme the powers, duties, and obligations of the Sanitary Board as a whole, nothing in the 
relevant statutes or the ordinance delineates any particular duty, obligation, or power upon the particular position 
previously held by the Petitioner. 

E.g., "[t]he board shall have power to take all steps and proceedings and to make and enter into all contracts or 
agreements necessary or incidental to the performance of its duties and the execution of its powers under this article: 
Provided, That any contract relating to the fmancing of the acquisition or construction of any works, or any trust 
indenture as provided for, shall be approved by the governing body ofthe municipality before the same shaU be 
effective. W. Va. Code § 16-13-3 (emphasis added). 
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R"'.L. 18 until some odd 70 years later.9 This Court fmds relevance in this fact as when the protections 

of § 6-6-7 were initially developed it was without any cognizance of a "Sanitary Board" or any 

mind toward the eventuality that there would be a board, commission or authority established to 

facilitate and promote practically every facet of day to day government in modem day society. 

Further, based upon the existence of multiple references in the statute to the voting public 

and elections, it is clear to this Court that the public officials W. Va. Code § 6-6-7 was originally 

developed to protect were "elected" officials, or officials appointed to fill vacated "electoral" 

positions. Beyond the obvious, the statute itself extends its palpable protections to what the 

legislature apparently perceived as potentially questionable recipients of protective coverage 

under § 6-6-7 stating, "[a]ny person holding any county, school district or municipal office, 

including the office ofa member ofa board ofeducation and the office ofmagistrate . ..." W . 

.,.....--. 
Va. Code § 6-6-7(a) (emphasis added). The legislature found it necessary to clarify that § 6-6-7 

was applicable to these additional "office holders." The office of a member of a board of 

education, or that of a magistrate, are a far cry from a member of a housing authority, sanitary 

board, board of health, or airport authority. 

As there is no case law directly on point to the factual circumstances presented in the case 

at bar, and there is rather meager case law regarding how far the protections of § 6-6-7 may 

actually extend, it is unclear whether these facts would hold sway over the WestYirginia 

Supreme Court affirming or extending § 6-6-7 protections to "officials" that may appear to be 

upon the cusp of, or even far removed from, what this Court thinks was originally contemplated 

as the intended purpose behind the legislature's development of § 6-6-7 procedural protections 

and safeguards. Based upon the existence of very limited precedence, it is clear to this Court that 

c 9 The principles ofW. Va. Code § 6-6-7 first came into existence with the acts of 1863, while the guidance of W. 
Va. Code § 16-13-18 was first seen in the acts of 1933. 
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clarification in the application of § 6-6-7, either by the legislature, or by the West Virginia 

Supreme Court of Appeals, is both desired and necessary. 

This Court is of the opinion that undue weight and emphasis have historically been 

placed upon the operative language of the statute: "the term or tenure of which office is fixed by 

law." W. Va. Code § 6-6-7(a). This Court opines that this language has operated as a red herring 

for those seeking clarity in the application of § 6-6-7, as it has drawn attention away from the 

essence and purpose of § 6-6-7, and has instead misdirected the focus upon a period of time or a 

term which is for all intent and purpose irrelevant to the position itself. 

It is difficult for this Court to fathom the slippery slope that we may embark upon by 

extending the rather comprehensive and substantial protections of § 6-6-7 to various members of 

county and municipal boards, committees, commissions, and authorities. Simply put, undue time 

and resources would be expended across this State by counties and municipalities, prosecutors 

and attorney generals, and multiple members of the judiciary, at a time in our history where those 

resources are more valuable, and spread thinner, than ever before. 

The decision to develop various boards, committees, commissions and authorities to help 

the governing body promote the best interests of its citizens, and the subsequent decision to 

appoint members to serve thereon, will become a lengthy, detailed process, as once the decision 

is made it cannot simply be undone. Likewise, the decision to seek removal may be delayed or 

thwarted due to a possible lack of resources inherently necessary to prosecute the removal action 

and there may be an observed hesitancy to proceed without a significantly substantiated cause. 

The decision of an electorally checked and regulated governing body will be replaced by 

the yoke and bridle; the oversight and involvement of the executive branch as well as the already 

overburdened judicial system. The courts, rather than the electorate, will become the overseers 
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'-' shackled with the task of confirming the decisions of the governing body. The circuit courts will 

find it necessary to further burden the Chief Justice of the Supreme Court ofAppeals for the 

appointment of the three judge panels to oversee the hearings that are convened in these removal 

proceedings. The appointed judges will likely be required to travel (at least two of them) and 

will expend substantial time and resources, along with the time and resources expended by the 

prosecutor handling the presentation of the matter, as well as all other involved parties. The 

burden still does not end at this point, as following the decision of the panel, an appeal may 

likely occur, further congesting the Supreme Court of Appeals' docket and burdening the Court, 

its staff, and the Attorney General who must represent the people on appeal. 

This Court's synopsis of involved parties and the expenditure of resources is not all 

inclusive, as both far exceed what this Court has tried succinctly to outline. Expending such an 

C extensive level of resources in some misguided attempt to both question the decision making 

process of the governing body and to provide heightened procedural protections and safeguards 

to a position which simply does not rise to the same level as the elected position the legislature 

originally contemplated under W. Va. Code § 6-6-7 as enacted, is, in this Court's opinion, 

unwarranted and lends to a needless waste oftime and money. 

Extending such a heightened level of protection to a member of a sanitary board is, 

comparatively speaking, akin to placing an elevator in an outhouse or killing a gnat with a gun; 

providing this level of protection, and expending this level of resources and time, for the removal 

ofa sanitary board member, simply does notfit. Those officers that West Virginia Code § 6-6-7 

was originally designed to protect, should be afforded such extensive protections and safeguards 

due to the nature of the position itself; these protections should not, however, be afforded 

l=- because of the term or title of the position. 

"-" 
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The Petitioner in this matter would have this Court substitute its own judgment, and 

essentially the judgement of a three judge panel, and inevitably the judgement of the West 

Virginia Supreme Court of Appeals, in place of the reasonable and sound decision making 

process of a governing body which stands accountable to its constituency for its decisions. This 

Court, however, finds it improper and unwarranted to do so. 

For the foregoing policy reasons, this Court also FINDS and CONCLUDES that it is not 

reasonable, appropriate, or proper to extend the procedural protections and safeguards of West 

Virginia § 6-6-7 to a member of a sanitary board. 

Based upon all of the foregoing, this Court CONCLUDES that the Petitioner does not 

have the clear legal right to have the Town Council of Meadow Bridge comply with the 

procedural protections and safeguards provided in W. Va. Code § 6-6-7 prior to involuntarily 

removing the Petitioner from his appointed position on the Meadow Bridge Sanitary Board. 

B. 	 Does the Town Council of Meadow Bridge have a legal duty to comply with 
the procedural protections and safeguards contained in West Virginia Code § 
6-6-7 before the Town Council can involuntarily remove an appointed 
member of the Meadow Bridge Sanitary Board? 

This Court initially notes that the analysis as put forth under Section A, supra, is to a 

large extent also dispositive on the issue of whether the Town of Meadow Bridge has a legal 

duty to provide Petitioner with the procedural protections and safeguards as contained in West 

Virginia Code § 6-6-7, and as such, the Court, by reference, hereby reincorporates the analysis 

put forth under Section A, supra, as if fully set forth herein. 10 

As the Court found supra that the Petitioner was not a public official holding a public 

office and that policy reasons support the protections of West Virginia Code § 6-6-7 not being 

extended to a member of a sanitary board, the Court likewise FINDS and CONCLUDES that 

10 The Court reincorporates the analysis, findings, and conclusions, as contained in pp. 8-14. 

14 

c 



LF"'" 

the Town Council of Meadow Bridge does not have a legal duty to provide the Petitioner with 

the procedural protections and safeguards of West Virginia Code § 6-6-7, prior to involuntarily 

removing the Petitioner from his position as a member of the Meadow Bridge Sanitary Board. 

Beyond the foregoing, other support for the conclusion that the Town Council does not 

have a legal duty to provide the Petitioner with the protections of § 6-6-7 also exist. The 

operative statute provides that "[t]he governing body shall provide by ordinance the 

organization ofthe board, and that the custody, administration, operation and maintenance of 

such works are under the supervision and control of a sanitary board, created under this section." 

W. Va. Code § 16-13-18(a) (emphasis addecl). Likewise, the subject statute also provides that, 

once established, "[t]he sanitary board may establish bylaws, rules and regulations for its own 

governance. " 

As this Court noted earlier, the Meadow Bridge Sanitary Board did not establish by laws, 

rules and regulations for its own governance.11 Considering the language the legislature chose to 

use in the operative statute, it is only logical that the Sanitary Board's governance would default 

to the power and established ordinances of the Town Council. This logic follows the established 

principle that "[t]he power to appoint an officer carries with it as an incident power to remove 

him, in the absence of restraint by constitution or statute." Town of Davis v. Filler, Syl. Pt. 2,47 

w. Va. 413, 35 S.E. 6 (1900); see also Syllabus, Hatfield v. Mingo CIT. Court, 80 W. Va. 165, 

92 S.E. 245 (1917) ("The prescription of the term of the appointed officer, without words of 

limitation upon the implied power of abolition in the [county] court, does not signify legislative 

intent to deny or withhold such power.") 

Where, as here, the legislature has provided the governing body with the power and 

authority to organize and create the Sanitary Board, and the legislature did not choose to 

II See supra, p. 5. 
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statutorily limit or restrict the governing body's power in this regard, then it would likewise 

stand to reason that the Town Council's power of removal would therefore be discretionary. 12 

In as much as this power reverts to the established ordinances of the town, Town of 

Meadow Bridge Ordinance § 3-112 provides that "[a]U officers appointed by the Council may be 

removed from office at the pleasure of the Council without any cause being assigned or shown 

therefor, a majority ofthe members of the Council concurring in such removal." This was the 

process of removal provided to the Petitioner on September 21,2015, as a majority ofthe Town 

Council ofMeadow Bridge voted to remove the Petitioner from his position as a member of the 

Sanitary Board. 

Lastly, the Petitioner cites In re Reitter, 188 W. Va. 324,424 S.E.2d 251 (1992) as 

support that the Town Council has a duty to confer the protections and safeguards of West 

Virginia Code § 6-6-7 upon the Petitioner. 

This Court finds that the case of In re Reitter can be distinguished in two ways. First, In 

re Reitter factually involved members of a solid waste authority rather than a sanitary board, and 

as such, it is not directly on point. Second, and most significantly, In Re Reitter did not involve a 

question of whether the members of the solid waste authority that were subject to the removal 

proceedings, were in fact entitled to the protections of West Virginia Code § 6-6-7 as public 

officials, or whether it was appropriate or proper to extend those protections and safeguards in 

circumstances involving the removal of a member of a solid waste authority. Neither issue was 

raised during the course of that matter. 

Although it is apparent that the members of the solid waste authority that were subject to 

removal were provided the extensive procedural protections under § 6-6-7, the issue of that case 

c 12 "Where the power of removal of officers is discretionary, the courts will not review such removal." Syl. Pt. 3, 
Town of Davis v. Filler, 47 W. Va. 413, 35 S.E. 6 (1900). 
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C was distinctly whether it was misconduct for an employer of a member of a solid waste authority 

to be reimbursed for work time the employee spent performing the duties of the authority and 

whether clear and convincing evidence existed to support the fmdings of the three judge panel in 

this regard. The fact that the members of the solid waste authority may have been afforded the 

greater procedural protections and safeguards under West Virginia Code § 6-6-7 during the 

course of their removal, does not in and of itself answer affirmatively the question ofwhether 

they were in fact entitled to the process under § 6-6-7. 

Based upon the foregoing, this Court FINDS and CONCLUDES that the Town Council 

of Meadow Bridge does not have a legal duty to comply with the procedural protections and 

safeguards contained in West Virginia Code § 6-6-7 before the Town Council can involuntarily 

remove an appointed member of the Meadow Bridge Sanitary Board? 

CONCLUSION 

Based upon all of the foregoing analysis and discussion, this Court CONCLUDES that 

the Petitioner is entitled to no relief in mandamus as the Petitioner is unable to establish either 

that the Petitioner has a right to receive, or that the Meadow Bridge Town Council has the duty 

to provide, the procedural protections afforded by West Virginia Code §6-6-7 prior to removing 

Petitioner from his position as a member of the Meadow Bridge Sanitary Board. 

NOW, THEREFORE, the Court is of the opinion to, and hereby does, DENY the relief 

sought by the Petitioner in mandamus and ORDERS that this matter be DISMISSED and 

stricken from the Court's active docket. 

This is a FINAL ORDER. The objections and exceptions of the parties as to all adverse 

rulings are noted and preserved for purposes of appeal. 
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The Clerk of this Court is directed to forward an attest copy of this Order Denying Relief 

And Dismissing Petition For Writ OfMandamus to: Barry L. Bruce, Esq., 101 West Randolph 

Street, P.O. Box 388, Lewisburg, WV 24901; and Richard E. Ford, Jr., Esq., 203 West 

Randolph Street, Lewisburg, WV 24901. 

ENTERED this I.ot:..day ofMarch 2016. 

PAUL M. BLAKE, JR. 
JUDGE 

Paul M. Blake, Jr., Judge 
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