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IDENTITY AND INTEREST OF AMICUS CURIAE 


The West Virginia Municipal League l (hereinafter sometimes referred to as the 

"Municipal League") is a statewide, non-profit, non-partisan, voluntary association of municipal 

governments, including cities, towns, and villages, established in 1968 to support local 

governments and advance the interests of the citizens who reside within them. The League 

achieves this directive through legislative advocacy, research, education, and other services for 

municipalities and their elected officials. Each of our State's 232 municipalities are members of 

the Municipal League. By cooperating through the League, these mWllcipalities benefit from 

mutual support, research programs and a united voice advocating for the best interests of our 

cities and Citizens. 

The Municipal League has an interest in the outcome of this case because the application 

of the extraordinary process set forth in West Virginia Code § 6-6-7 to the removal of city 

officials appointed to non-elected positions is contrary to the intent of the Legislature, contrary to 

the role of elected officials in the oversight of appointees serving at the will and pleasure of the 

governing body or other elected appointing official, and is an impracticable proposition that, if 

implemented, would place an undue burden on both municipalities and the judiciary. 

The Municipal League's authority to file its Amicus Curiae Brief herein is entered by this 

Honorable Court by Order dated September 14,2016. 

For the reasons discussed herein, the Municipal League respectfully asserts that the well 

reasoned Order of the Circuit Court below correctly determined that that the extraordinary 

procedural protections and safeguards set forth in West Virginia Code § 6-6-7 are not applicable 

I Counsel for the West Virginia Municipal League authored this brief without assistance, monetary or otherwise, 
from counsel from any party hereto. 



to Petitioner Dwayne Cales, (hereinafter "Petitioner"), a non-elected appointee of the Town of 

Meadow Bridge who served as a member ofthe Meadow Bridge Sanitary Board. 

STATEMENT OF THE CASE 

On September 25, 2015, Petitioner filed a "Petition for Writ of Mandamus Pursuant to 

West Virginia Code § 6-6-7 and § 16-13-18" against Respondents Town of Meadow Bridge, 

Mayor Timothy Killen, Recorder Patricia Jones, and Council Members Bonnie Hicks, Eula 

Matlock, and Josephine Kincaid seeking reinstatement to his position as a member of the 

Meadow Bridge Sanitary Board. The facts giving rise to this civil action do not appear to be in 

dispute. 

Pursuant to West Virginia Code 16-13-18(a-b) 

, the Town of Meadow Bridge enacted an ordinance providing for the organization of a sanitary 

board comprised of the mayor of the municipality and two persons appointed by the governing 

body. See Meadow Bridge Code of Ordinances, Section 17-113. Section 17-113(2) provides 

that "[t]he Sanitary Board shall consist of the Mayor, who shall be Chairman, one (1) 

Councilperson and one (1) other resident of the Town who shall be appointed for a term of three 

years and until his successor is appointed and qualifies; and the council person and other resident 

shall be appointed by the Town Council." Section 17-113(3) provides that the Board shall 

choose a vice-chairman from among its members. 

In his "Petition for Writ of Mandamus," Petitioner alleged that he "has been employed by 

the Meadow Bridge Sanitary Board since 2009" and has been the Vice Chairman of the Board 

since that time. (~13). He claims that he was most recently appointed by the Meadow Bridge 

Town Council to serve as a member of the Meadow Bridge Sanitary Board for a three year term 
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on June 6, 2015. (Id.). However, by majority vote of the Town Council on September 21,2015, 

Petitioner was removed from his position on the Meadow Bridge Sanitary Board. (~11). 

Respondents filed a "Motion to Dismiss" on October 23, 2015, wherein they assert that 

West Virginia Code § 6-6-7 is inapplicable to Petitioner because a Vice Chairman of the 

Meadow Bridge Sanitary Board does not constitute a "municipal officer" within the meaning of 

West Virginia Code § 6-6-7(a), and is therefore not afforded the extraordinary protections and 

safeguards included in that statute. Respondents further assert that Section 3-112 of the Meadow 

Bridge Code of Ordinances gave them authority to remove Petitioner from his position as a 

member of the Board, with or without cause, by a majority vote of the Town Council. Section 3

112 states that "[a]ll officers appointed by the Council may be removed from office at the 

pleasure of the Council without any cause being assigned or shown therefor, a majority of the 

members of the Council concurring in such removal ...." 

Petitioner, on the other hand, asserts in his "Petition for Writ of Mandamus" that 

Respondents wrongfully removed him from his position as Vice Chairman of the Meadow 

Bridge Sanitary Board "in violation of West Virginia Code § 16-13-18 as they had no authority 

to remove [him] from his position ... and, pursuant to West Virginia Code § 6-6-7 Respondents 

failed to follow the statutorily required procedure for removal of a municipal officer." (~17). 

On March 1,2016, after a hearing and careful consideration of the parties' memoranda 

containing proposed findings of fact and conclusions of law, the Court entered an "Order 

Denying Relief and Dismissing Petition for Writ of Mandamus" in which the Court held that "it 

is not reasonable, appropriate, or proper to extend the procedural protections and safeguards of 

West Virginia § 6-6-7 to a member ofa sanitary board." (App., p. 9). The Court declined to fmd 

a legal duty on the part of the Town of Meadow Bridge to comply with the extraordinary 
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protections and safeguards of West Virginia Code § 6-6-7 in removing Petitioner from his 

position on the Meadow Bridge Sanitary Board because the Court determined that "Petitioner 

was not a public official holding a public office." (Id.). 

On March 30,2016, Petitioner filed his Notice of Appeal from the "Order Denying Relief 

and Dismissing Petition for Writ of Mandamus" and filed his "Appellant's Brief' on June 29, 

2016. Respondents filed their "Summary Response" on August 19, 2016, and Petitioner filed 

"Petitioner's Reply Brief to Respondents' Summary Response" on September 12,2016. 

For the reasons set forth in the Circuit Court's "Order Denying Relief and Dismissing 

Petition for Writ of Mandamus" and for those additional reasons set forth herein, the Circuit 

Court's Order should be affirmed because Petitioner has not satisfied his burden of proof to 

warrant issuance of writ of mandamus under the laws of this State. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Municipal League would welcome the opportunity to present oral argument on this 

matter should the Court, in its sound discretion, deem it necessary, helpful, or informative given 

the fact that the Court's decision in this case will have far-reaching ramifications upon all 

municipalities within our State. 

STANDARD OF REVIEW 

Petitioner appealed the March 1, 2016, Order of the Circuit Court of Fayette County 

which granted the Respondents' Motion to Dismiss. "Appellate review of a circuit court's order 

granting a motion to dismiss a complaint is de novo." SyI. pt. 2, State ex reZ. McGraw v. Scott 

Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 461 S.E.2d 516 (1995). "Generally, a motion to 

dismiss should be granted only where it is clear that no relief could be granted under any set of 
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facts that could be proved consistent with the allegations." Ewing v. Summers Co. BOE, 202 W. 

Va. 228, 503 S.E.2d 541 (1998) (internal quotations omitted). 

Here, the legal issue presented to the Court is whether or not West Virginia Code § 6-6-7 

applies to Petitioner, an appointed, non-elected member of the Meadow Bridge Sanitary Board. 

Accordingly, the issue calls for the Court to interpret that statute. "Interpreting a statute or an 

administrative rule or regulation presents purely legal questions subject to de novo review." Syl. 

pt. 1, Appalachian Power v. State Tax Dept. o/West Virginia, 195 W. Va. 573,466 S.E.2d 424 

(1995). 

Additionally, insofar as Petitioner sought relief via petition for writ of mandamus below, 

it must be noted that "[a] de novo standard of [appellate] review applies to a circuit court's 

decision to grant or deny a writ of mandamus." Syl. pt. 1, Harrison County Comm 'n v. Harrison 

County Assessor, 222 W. Va. 25, 658 S.E.2d 555 (2008). 

ARGUMENT 

The Petitioner fails to meet the long and clearly established standard for this Honorable 

Court to grant the requested extraordinary relief. "Before this Court may properly issue a writ of 

mandamus three elements must coexist: (1) the existence of a clear right in the petitioner to the 

relief sought; (2) the existence of a legal duty on the part of the respondent to do the thing the 

petitioner seeks to compel; and (3) the absence of another adequate remedy at law." Syl. pt. 3, 

Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981). "As the burden of proof as to all the 

elements necessary to obtain mandamus is upon the party seeking the relief, a failure to meet any 

one of them is fatal." State ex. ReI. Richey v. Hill, 216 W. Va. 155, 603 S.E.2d 177 (2004) 

(internal citation omitted). Petitioner has made no such showing. 
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A. The Circuit 	Court's Order should be affirmed because it recognizes sound public 
policy. 

Each of the 232 league member municipalities has mUltiple boards, committees, 

commissions, and other similarly organized authorities that are made up of non-elected 

appointed members in the same manner as the Meadow Bridge Sanitary Board. In the cities of 

Charleston, Morgantown, Huntington, and Parkersburg alone, there are nearly fifty (50) such 

boards, committees, commissions, and authorities with over three hundred (300) non-elected 

appointed positions with designated terms similar to the position held by Petitioner? These 

boards, committees, commissions, and authorities are subservient agents of the appointing, 

elected governing body, with no independent governance authority and limited prerogative to act 

outside the specific authority granted by the governing body. 

If this Court were to overturn the well-reasoned decision of Judge Blake and find that the 

non-elected appointed Petitioner is entitled to the same extraordinary procedural protections and 

safeguards provided for removal of an elected official, other municipalities across the state 

would arguably have to follow those same procedures every time they remove a member of even 

the most mundane commissions. Municipalities would be faced with the unenviable choice of 

either leaving on such boards or commissions non-elected appointed members who are 

ineffective and/or engaging in misconduct, or pursuing a potentially long, expensive legal 

process involving the expenditure of public funds and the time and resources of the City Council, 

2For example, in Charleston there is a Parks and Recreation committee that includes 11 citizens. Charleston City 
Code Section 82-31. There is also an Auditorium Board for the Charleston Civic Center comprised of 15 appointed 
members. Charleston City Code Section 2-551. There are many other appointive members of various boards for 
local municipalities in West Virginia ranging from Municipal Beautification Commissions to Transit Authorities. 
See, generally Code of the City of Charleston, West Virginia; Codified Ordinances of City of Parkersburg, West 
Virginia; Codified Ordinances of the City of Huntington, West Virginia; and Codified Ordinances of the City of 
Morgantown, West Virginia. Pursuant to West Virginia Rule of Evidence 202, it is proper for a court to take 
judicial notice ofordinances and resolutions of governmental subdivisions. 
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prosecuting attorneys, three judge panels filled by Circuit Judges from multiple counties, and this 

Court.3 Such an outcome certainly was not intended by the Legislature, nor is not consistent 

with sound public policy and judicial economy. 

There is no indication of any support for the premise that the Legislature intended for this 

Court and the Circuit Court judges of this state to intervene or expend time and public money to 

determine or otherwise mediate the appointment or removal of non-elected public employees or 

volunteers serving on municipal boards, committees, or commissions who are subject to the will 

and pleasure of the appointing authority and do not exercise any meaningful sovereign power.4 

B. 	 The Circuit Court properly determined that members of municipal sanitary boards 
are not "Public Officials" entitled to the extraordinary protections and safeguards 
set forth in West Virginia Code § 6-6-7. 

Petitioner is not a "public official" entitled to the extraordinary protections and 

safeguards afforded by West Virginia Code § 6-6-i because he is not designated by law as such 

an official; he was not elected or appointed to fill the remaining term of an elected official; his 

qualifications are not prescribed by statute; his salary, bond or oath is not set forth in the statute; 

and his position does not involve the exercise of sovereign power. 

3 Notably, amendments were made to West Virginia Code § 6-6-7 which became effective June 10,2016, for the 
purpose of reducing the time and expenditure of public funds by the Court, counties, municipalities, and other 
political subdivisions in the prosecution, defense, and hearing of petitions that are frivolous or otherwise fall outside 
of the statute. 
4 While there does not appear to be any specific evidence in the record, based on information and belief, 
municipalities have exercised the right ofappointment and removal of non-elected public employees or volunteers to 
boards, committees, and commissions without the extraordinary protections or safeguards of West Virginia § 6-6-7 
since the inception of municipalities in West Virginia. Given the long history of this lawful exercise of appointment 
and removal, the lack of any meaningful litigation on the application of West Virginia § 6-6-7 to non-elected 
appointed positions on municipal boards, committees, or commissions may suggest that this lawful exercise of 
municipal authority constitutes a political and non-justiciable question. 
S West Virginia Code § 6-6-7(a) states in pertinent part, "Any person holding any county, school district or 
municipal office, including the office of a member of a board of education and the office of magistrate, the term or 
tenure of which office is fixed by law, whether the office be elective or appointive, except judges of the circuit 
courts, may be removed from such office in the manner provided in this section for official misconduct, malfeasance 
in office, incompetence, neglect of duty or gross immorality or for any of the causes or on any of the grounds 
provided by any other statute." 
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This Court has discussed the distinction between "public official" and public employee as 

follows: 

As a general rule it may be stated that a position is a public office when it is 
created by law, with duties cast on the incumbent which involve an exercise of 
some portion of the sovereign power and in the performance of which the public 
is concerned, and which are continuing in their nature and not occasional or 
intermittent. But one who merely performs the duties required of him by persons 
employing him under an express or implied contract, though such persons 
themselves be public officers, and though the employment be in or about public 
work or business, is a mere employee. 

State ex rei. Key v. Bond, 94 W.Va. 255, 260, 118 S.E. 276, 279 (1923). Additionally, this Court 

has noted: 

Among the criteria to be considered in determining whether a position is an office 
or a mere employment are whether the position was created by law; whether the 
position was designated as an office; whether the qualifications of the appointee 
have been prescribed; whether the duties, tenure, salary, bond and oath have been 
prescribed or required; and whether the one occupying the position has been 
constituted a representative of the sovereign. 

Syl. pt. 5, State ex rei. Carson v. Wood, 154 W. Va. 397,175 S.E.2d 482 (1970). 

Petitioner's sanitary board position is created and exists under the authority of West 

Virginia Code § 16-13-186 and the Code of the Town of Meadow Bridge. Under that statute, 

Petitioner is not designated as an official, and his qualifications are not prescribed. While the 

terms "office" or "officer" appear in West Virginia Code § 16-13-18(c) on four occasions, on no 

occasion does it refer to the position held by Petitioner as an office or to his position as that of an 

6 Pursuant to West Virginia Code § 16-13-18, members of the sanitary board are appointed to the position by the 
governing municipal body, which position has in this instance been assigned a three-year term. As the language of 
the statute does not expressly mention members of town sanitary boards, it must be determined whether a member of 
a town sanitary board falls into one of the enumerated categories. As such, the inquiry becomes whether a member 
of a town sanitary board is a "person holding any ... municipal office." The mere fact that many non-elected 
appointed positions have designated terms is no dispositive on whether West Virginia Code § 6-6-7 applies. The 
inclusion of terms for positions on boards, comtmittees, and commissions, which are usually staggered, is for the 
practical and common purpose of maintaining historical prospective and continuity as members change over time, 
and is certainly not for the purpose of affording those non-elected appointees the extraordinary protections and 
safeguards provided under West Virginia Code § 6-6-7. 
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officer. Moreover, and significantly, the statute prescribes no salary, bond or oath and never 

designates the position as an office. Id. 

Under West Virginia § 16-13-3, sanitary board members like Petitioner are subject to 

substantial oversight by the governing municipal body and do not have the authority to exercise 

sovereign power on behalf of the municipality. Id. 

Under Section 17-113 of the Meadow Bridge Code of Ordinances, Petitioner's position 

was one of a public employee, not a public official. It is clear that the duties of the position held 

by Petitioner were required of him by the Town of Meadow Bridge, and supervised by the 

elected officials of the Town. It is the persons elected to serve as Meadow Bridge's Town 

Council who are "public officials," and not non-elected appointees of the governing body. 

Consistent with the precedent of this Honorable Court, Petitioner was a public employee whose 

removal is not entitled to the extraordinary procedural protections and safeguards afforded to 

elected public officials by West Virginia Code § 6-6-7. Accordingly, the Circuit Court below 

correctly found that Petitioner is not entitled to his requested relief because he has not shown that 

he is entitled to the protections afforded elected public officials by West Virginia Code § 6-6-7. 

C. 	The removal process set forth in West Virginia Code § 6-6-7 exists to preserve the 
constitutional rights of the voters and their lawfully elected representatives, not to 
protect the jobs of public employees. 

West Virginia Code § 6-6-7 was enacted to protect the will of the electorate and their 

constitutional right to elect public officials to govern, in this case, the municipality in which they 

reside. Article IV, § 8 of the West Virginia Constitution provides that "[t]he legislature, in cases 

not provided for in this Constitution, shall prescribe, by general laws, the terms of office, powers, 

duties and compensation of all public officers and agents, and the manner in which they shall be 
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elected, appointed and removed." Article IV, § 6 of the West Virginia Constitution provides as 

follows: 

All officers elected or appointed under this Constitution may, unless in cases 
herein otherwise provided for, be removed from office for official misconduct, 
incompetence, neglect of duty, or gross immorality, in such manner as may be 
prescribed by general laws, and unless so removed they shall continue to 
discharge the duties of their respective offices until their successors are elected, or 
appointed and qualified. (emphasis added) 

Article IV, § 6 of the West Virginia Constitution, therefore, forms the basis for West 

Virginia Code § 6-6-7. The logical and intended interpretation of Article IV, § 6 is that officers 

elected or appointed under the constitution, which would include any lawfully elected municipal 

official, may be removed from office for the above stated reasons only in a manner prescribed by 

the Legislature. By enacting West Virginia Code § 6-6-7, the Legislature intended to set forth 

the prescribed removal process afforded such constitutionally elected or appointed officers. 

Much of the language that appears in Article IV, § 6 appears verbatim in West Virginia Code § 

6-6-7(a), which purports to set forth the specific class of public officials to which this Code 

section applies. The statutory language references both elected and appointed officers in 

contemplation of appointments made to fill the remainder of an elected official's term. If the 

"appointed" language had been omitted, the statute would have been ambiguous as to whether it 

applied to someone not actually elected, but appointed to fill the remainder of an elected 

official's term. 

It should be noted that the language provided by the Legislature in West Virginia Code § 

6-6-7(b)(1-2) focuses on elected officials when setting forth how changes may be preferred to 

begin a removal proceeding. 

Charges may be preferred: 
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(1) In the case of any county officer, member of a district board of education or 
magistrate, by the county commission, or other tribunal in lieu thereof, any other 
officer of the county, or by any number of persons other than such county 
officers, which number shall be the lesser of fifty or one percent of the total 
number of voters of the county participating in the general election next 
preceding the filing ofsuch charges. 

(2) In the case of any municipal officer, by the prosecuting attorney of the county 
wherein such municipality, or the greater portion thereof, is located, any other 
elected officer of the municipality, or by any number of persons other than the 
prosecuting attorney or other municipal elective officer of the municipality who 
are residents of the municipality, which number shall be the lesser of twenty-five 
or one percent of the total number of voters of the municipality participating in 
the election at which the governing body was chosen which election next 
preceded the filing ofthe petition. 

W.Va. Code §6-6-7(b)(1) and (2)(emphasis added). 

Moreover, consistent with the statutory scheme of West Virginia Code § 6-6-7, it does 

not make sense that the Legislature would provide that only voters who participated in a 

municipal election could petition for the removal ofa non-elected public employee or official. 

Petitioner asserts that his former position would fall within the purview of West Virginia 

Code § 6-6-7 (b )(2). Within that subsection, there are two references to charges being preferred 

by "other elected officer" and one reference to charges preferred by a certain portion of the 

municipality's electorate. Subsection (b)(2) does not reference "appointed" municipal officers. 

Further, the removal procedure set forth in West Virginia Code § 6-6-7(b-e) is focused on elected 

officials without reference to "appointed" officials. 

"In the construction of a legislative enactment, the intention of the legislature is to be 

determined, not from any single part, provision, section, sentence, phrase or word, but rather 

from a general consideration of the act or statute in its entirety." Syl. pt. 1, Parkins v. Londeree, 

146 W.Va. 1051, 124 S.E.2d 471 (1962). "In the construction of a statute, its spirit, rather than 
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its letter, is the guiding star[.]" SyI. pt. 8, Wellsburg & S.L.R. Co. v. Panhandle Traction Co., 56 

W. Va. 18,48 S.E.2d 746 (1904). This principle is echoed by this Court in Clickv. Click: 

It is the duty of a court to construe a statute according to its true intent, and give 
to it such construction as will uphold the law and further justice. It is as well the 
duty of a court to disregard a construction, though apparently warranted by the 
literal sense of the words in a statute, when such construction would lead to 
injustice and absurdity. 

SyI. pt. 2, Clickv. Click, 98 W. Va. 419,127 S.E.2d 194 (1925). 

Based on the foregoing, it is evident that the Legislature enacted West Virginia Code § 6

6-7 to apply only to elected officials. Considered in its totality, West Virginia Code § 6-6-7 is 

intended to safeguard the will of the electorate by setting forth specific and limited methods by 

which a lawfully elected official may be removed from office prior to the expiration ofhis or her 

term. Consistent with that notion is this Court's required burden to remove an official from 

office by clear and convincing evidence. 

It should be noted that West Virginia courts have long held that "[a] public office is not 

property, within the meaning of the constitutional provision that 'no person shall be deprived of 

life, liberty or property without due process of law and the judgment of his peers. It is a mere 

agency, revocable according to the will and appointment of the people[.]" SyI. pt. 2, Moore v. 

Strickling, 46 W. Va. 515,33 S.E. 274 (1899). Thus, the extraordinary procedural safeguards set 

forth in West Virginia Code § 6-6-7 are designed to protect the will of the electorate rather than 

simply to protect any individual property interest of the elected official in his or her office. As 

such, it makes no sense to apply West Virginia Code § 6-6-7 to appointive offices. 
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D. 	 Governing bodies and other elected appointing authorities of municipalities have 
the power to appoint and remove non-elected public employees. 

West Virginia Courts have long held that "the power to appoint carries with it as an 

incident the power to remove, in the absence of constitutional or statutory restraint of such 

power." Town a/Davis v. Filler, 47 W. Va. 413, 25 S.E. 6 (1900). Put a slightly different way, 

"[ w ] here the power of appointment is conferred in general terms, without restriction, the power 

of removal in the discretion and at the will of the appointing power is implied, and always exists, 

unless restrained and limited by some provision oflaw." Id. This principle is controlling in the 

case at bar. 

In West Virginia Code § 16-13 -18(b), the Legislature delegated to the governing body of 

the municipality, in this case, the Meadow Bridge Town Council, the power to appoint the 

members of its Sanitary Board. Careful review of the West Virginia Constitution, the West 

Virginia Code and the Town Code reveals no constitutional or statutory restraint of the power of 

the Town Council to remove a sanitary board member. In delegating to the Town Council the 

right to appoint persons to the Sanitary Board, the Legislature also delegated the right to remove 

such appointed persons. 

Faced with a situation similar to the one posed by this case, this Court reasoned as 

follows: 

If a street commissioner,-a mere appointee of a municipal corporation; I may 
say, for this purpose, a mere employee,-is to have a fixed tenure for a fixed 
term, without power in the council to remove him, it would cramp the powers of 
the town, defeat the performance of some of its essential functions, and be very 
hurtful to public interests. Public policy overrules that contention. But how as to 
law? This town exists under chapter 47, Code 1891. Section 15 provides that a 
superintendent of roads, streets, and alleys shall be appointed by council, "to 
continue in office during its pleasure." I might stop here, as that settles the 
controversy; but, if the power of removal were not given by the Code, it would 
exist, because the power to appoint carries with it as an incident the power to 
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remove, in the absence of constitution or statutory restraint of such power. It is 
called by the United States supreme court, as it is, "a sound and necessary rule." 
Hennen's Cases, 13 Pet. 230, 10 L. Ed. 138. Much authority sustains it. Mechem, 
Pub. Off. § 445. "Where the power of appointment is conferred in general terms, 
without restriction, the power of removal in the discretion and at the will of the 
appointing power is implied, and always exists, unless restrained and limited by 
some provision oflaw." Trainor v. Board (Mich.) 15 L. R. A. 95, note (s. c. 50 N. 
W.809). 

Town ofDavis, 47 W. Va. 413, 35 S.E. at 7. 

The Town ofDavis Court also noted that the employee argued, as Petitioner has here, that 

the Code gave town officers a fixed term "and that there is authority to say that, where such is 

the case, generally there is no absolute power of removal, -- only for cause." Id. However, 

another Code section provided that officers shall hold office at the pleasure of the council. The 

Town ofDavis Court accordingly read the two sections together to reach the conclusion that the 

officers will serve the fixed term, unless it is the will of the council to order otherwise and 

pointed out that "[a] statute may give a council power to remove officers at pleasure, though the 

terms are for a specified time". Id. (quoting City ofMadison v. Corbiy, 32 Ind. 74). The Court 

also went on to point out that 

Judge Woods said, in Richards v. Clarksburg, 30 W. Va. 501,4 S. E. 780, that, if 
an officer is administerial one,-as, surely, Filler was,-"holding during 
pleasure, he may generally be removed without notice or trial." It would be a 
costly consumption of time and money to require a council to have an 
impeachment trial over its mere appointees, who are not officers in the legal 
sense, but mere employees, as shown in Trainor v. Board (Mich.) 50 N. W. 809, 
15 L. R. A. 97. See Burr v. McDonald, 3 Grat. 215, holding officers of a joint
stock corporation to have no franchise in their offices, but mere ministerial agents 
to conduct its business. "Where an appointment is during pleasure, or power of 
removal is discretionary entirely, there the will of the appointing or removing 
power is without control, and no reason can be asked for, nor is it necessary that 
any cause be assigned." Throop, Pub. Off. § 361; 1 Dill. Mun. Corp. § 250. "Nor 
will courts review the action where the removing body is vested with discretion." 
Throop, Pub. Off. § 394. 

Id. at 7-8. 
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This Court should apply the same logic be here. 

CONCLUSION 

WHEREFORE, the West Virginia Municipal League respectfully requests that this 

Court affirm the Circuit Court's "Order Denying Relief and Dismissing Petition for Writ of 

Mandamus. " 

THE WEST VIRGINIA 
MUNICIPAL LEAGUE 

By Counsel, 

/s/ Timothy P. Stranko 

Timothy P. Stranko, WV State Bar No. 7236 
General Counsel 
West Virginia Municipal League, Inc. 
2020 Kanawah Blvd. East 
Charleston, West Virginia 25311 
Telephone: (304) 342-5564 
tstranko@mub.org 
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