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STATEMENT OF THE CASE 


Respondent Sue Walters provides the following statement of the case to correct omissions 

in the Petitioner's Brief. See W. Va. R. App. P. 1O(d). 

A. 	 Quicken Loans Originates a Mortgage Loan in Excess 
of the Fair Market Value of Mrs. Walters's Property 

On September 14,2007, Quicken Loans, Inc. originated for Sue Walters a mortgage loan in 

the amount of$136,000, secured by her home at 200 Chestnut Street, Mabscott, Raleigh County, 

West Virginia. (See Note [A.R. 2078]; Deed of Trust [A.R. 2081].) 

In connection with the loan's origination, Quicken Loans obtained and relied upon an 

appraisal of the property completed by Kirk Riffe. (See Riffe Summary Appraisal Report [A.R. 

2143].) Mr. Riffe's appraisal compared Mrs. Walters's Mabscott property to properties in the 

Woodlawn neighborhood of Beckley, and concluded that the property was worth $152,000. (See 

id.) 

In fact, unbeknownst to Mrs. Walters, the actual fair market value of her property as of 

September 2007 was $64,000. (See Wilson Retrospective Appraisal [A.R. 2122].) 

B. 	 Mrs. Walters Files Suit in the Circuit Court of Raleigh County 

1. 	 Respondent's Claims 

Mrs. Walters, Plaintiff below, filed suit against Quicken Loans, Inc., Kirk Riffe, and Bank 

ofAmerica, N.A. in the Circuit Court ofRaleigh County, stating claims arising from the origination 

and servicing ofthe September 2007 mortgage loan. (See Compl. [A.R. 15-22].) In her Complaint, 

Mrs. Walters stated three claims against Quicken Loans, Inc., two claims against Kirk Riffe, and one 

claim against Bank of America. (ld.) Against Quicken, Mrs. Walters asserted claims of 
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unconscionable inducement, illegal loan, and fraud. (Id. at 18-21.) Mrs. Walters's claim of 

unconscionable inducement alleged that the mortgage loan was induced by Quicken Loans's 

misrepresentation of the actual fair market value of the property and that the mortgage loan was 

substantively unconscionable because the principal balance exceeded the fair market value of the 

secured property. (Id.) Because the claim was duplicative ofher other claims and the relief sought 

available from her other claims, Mrs. Walters dismissed the claim of unconscionable inducement 

prior to trial. (See Notice of Dismissal of Count I [A.R.82].) Her claim of illegal loan is stated 

pursuant to West Virginia Code section 31-17-8(m)(8), which provides that a licensed residential 

mortgage lender may not make a mortgage loan that exceeds the fair market value of the property 

by which it is secured. (A.R. 19-20.) Mrs. Walters's fraud claim alleges that Quicken 

misrepresented to her the value ofher property to induce her to enter into the subject mortgage loan. 

(A.R. 20-21.) 

Against appraiser Kirk Riffe, Mrs. Walters asserted claims ofnegligence and acceptance of 

a fee contingent on a predetermined conclusion. (A.R. 21-22.) In her claim of negligence, Mrs. 

Walters alleges that appraiser Riffe breached his duty ofcare by failing to exercise reasonable care 

in performing his appraisal ofher home. (Id.) Mrs. Walters also asserts that appraiser Riffe violated 

West Virginia Code section 30-38-12(8) by accepting a fee for performing an appraisal contingent 

on a predetermined conclusion. (Id.) 

Finally, against Bank of America, Mrs. Walters stated a claim for illegal debt collection 

pursuant to the West Virginia Consumer Credit and Protection Act (WVCCP A) arising from Bank 

of America's conduct in servicing her mortgage loan. (A.R.22.) Mrs. Walters alleged that Bank 
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ofAmerica misrepresented the amount ofthe claim against her and sought actual damages and civil 

penalties pursuant to the WVCCPA. (Id.) 

2. Quicken Loans Raises an Affirmative Defense 

It its Answer to Mrs. Walters's Complaint, Quicken Loans generally asserted a bona fide 

error affirmative defense, and raised Cross-Claims against appraiser Kirk Riffe. (See Def. Answer 

[A.R. 23].) Quicken Loans disclaimed liability on Mrs. Walters's illegal loan claim, asserting that 

it relied upon an independent, bona fide third party appraisal. (Id.) 

In response, Mrs. Walters hired an expert in the Uniform Standards ofProfessional Appraisal 

Practice to review Mr. Riffe's appraisal for its compliance with those standards. (See Dawson 

Appraisal Review Report [A.R. 2162].) Mr. Dawson concluded that: 

The report prepared by Kirk Riffe does not represent a reasonably well 
documented and credible series of value conclusions for the subject property. The 
appraisal methodology incorporated into this analysis is not considered reasonable 
and appropriate. The appraisal does not adhere to guidelines set forth in USP AP 
regarding reporting requirements and competency. It is my opinion the appraisal 
under review is not reasonable and representative of the defined real estate and does 
not serve as an adequate basis for the appraised market value. 

The report falls short in multiple areas ofa competency including geographic; 
it falls short in compliance with USPAP appraisal standards; it falls short in its 
handling of the data; and it falls short in its analysis and judgment. 

(Id. at 3 at n. 15 [A.R. 2164].) Specifically, Mr. Dawson notes that Mr. Riffe's appraisal fails to 

"accurately describe and report the characteristics of the neighborhood making it impossible to 

determine trends and conformity to the neighborhood ...." (Id. at 2 n. 3 [A.R. 2163].) Mr. Dawson 

also concludes that the sales selected by Mr. Riffe are not comparable. "The use ofsales in superior 

locations and the lack of appropriate market adjustments resulted in a misleading report. The 

appraisal does not adhere to guidelines set forth in USP AP for reporting and competency and does 
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not serve as an adequate basis for the appraised market value." (ld. at 3 n. 8 [A.R. 2164].) 

3. Settlements with Mr. Riffe and Bank of America 

Prior to trial, Mrs. Walters resolved her claims against Bank of America and Riffe. As to 

Bank ofAmerica, Mrs. Walters agreed to dismiss it from this action with prejudice and release the 

claims that she made or that could have been made arising from the servicing of the loan and any 

servicing act or omission. (See Order Directing Plaintiff Sue Ellen Walters and Defendant Bank of 

America, N.A. to Request Approval ofSettlement Agreement from Bankruptcy Court, and Pending 

Approval, to Effectuate Said Settlement [A.R. 48].) In exchange, Mrs. Walters received a cash 

payment of$15,500 and Mountain State Justice received statutory attorney's fees of$7,500. (See 

id.) 

Mrs. Walters agreed to dismiss appraiser Kirk Riffe with prejudice and generally release him 

from all claims that she stated or could have stated in this civil action. In exchange, Mr. Riffe will 

transmit $50,000 to the holder of Mrs. Walters's mortgage loan to reduce the principal balance, and 

$25,000 to Mountain State Justice in payment of attorney's fees. l 

4. Jury Verdict against Ouicken Loans 

Mrs. Walters proceeded to trial by jury of her claims against Quicken Loans. The jury 

unanimously returned a verdict in favor ofMrs. Walters on her claim of Quicken Loans's violation 

of West Virginia Code section 31-17-8(m)(8); however, the jury did not find that Quicken's 

violation of the statute was willful. (Verdict [A.R. 1341].) The jury awarded Mrs. Walters actual 

I Because Mrs. Walters's claims arose prior to her filing for Chapter 7 bankruptcy, this action may be an 
asset ofthe bankruptcy estate. Mrs. Walters and Mr. Riffe are awaiting approval of their settlement by the 
bankruptcy trustee and court, and therefore, have not yet signed a formal release and settlement agreement. 
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damages of $27,000. (Id.) The jury found in favor of Quicken Loans on Mrs. Walters's claim of 

fraud, and therefore, did not award any punitive damages. (Id.) 

5. Post-Trial Motions 

The Circuit Court of Raleigh County granted Quicken Loans, Inc.'s motion to correct the 

verdict pursuant to Rule 60(a) of the West Virginia Rules of Civil Procedure and offset the award 

of actual damages to Mrs. Walters by the amount she received in settlement from co-defendants 

Riffe and Bank of America. (See Order Granting Def. Quicken Loans, Inc.'s Mot. to Correct the 

Verdict Pursuant to W. Va. R. ofCiv. Pro. 60(a) and Granting Pl.'s Pet. for Award of Attorney's 

Fees [hereinafter, Order] [A.R. 2005].) 

The Court further granted Mrs. Walters's petition for an award ofattorney's fees, subject to 

an offset of$32,500 that Mrs. Walters received as attorney's fees and costs from her settlements with 

Mr. Riffe and Bank of America. (Id.) 

SUMMARY OF ARGUMENT 

In an effort to evade liability for having originated a loan for Mrs. Walters well in excess of 

the fair market value ofher home, Quicken Loans asks this Court to apply an unambiguous statute 

in a strained and convoluted way that is inconsistent with this Court's prior holdings. Because West 

Virginia Code section 31-17 -8(m)(8) prohibits the origination ofprimary mortgage loans in excess 

of the fair market value of the property regardless ofwhether any other mortgage loans are secured 

by the property, this Court must affirm the circuit court's denial of Quicken Loans's motion for 

judgment on the pleadings. 

Despite that the jury found that Quicken Loans violated the West Virginia Residential 

5 




Mortgage, Lender, Broker and Servicer Act, and the Act provides for an award ofattorney's fees for 

violations of the Act, Quicken Loans argues that Mrs. Walters is not entitled to an award of 

attorney's fees because she did not "prevail." Quicken Loans's position attempts to insert a 

threshold requirement into a statutory fee award that this Court has expressly rejected. Further, as 

the record demonstrates, the circuit court thoroughly considered the applicable factors after a careful 

and extensive evidentiary presentation and oral argument, and its award was well within its 

discretion. Finally, the circuit court appropriately addressed this Court's jurisprudence in awarding 

offset of the attorney fee award in the amount of $32,500. No additional offset is appropriate 

because attorney fees arise from a separate and divisible injury from the damages arising from the 

inflated mortgage loan. The well-reasoned attorney fee award was within the circuit court's 

discretion and should be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Mrs. Walters does not believe oral argument is necessary in this matter as the circuit court's 

decision denying judgment on the pleadings is consistent with this Court's jurisprudence and the 

circuit court's order awarding attorney's fees is well supported by the record and within the court's 

sound discretion. W. Va. R. App. P. 18(a)(3). To the extent the Court would find oral argument 

helpful, Mrs. Walters believes oral argument under Rule 19 ofthe West Virginia Rules ofAppellate 

Procedure is appropriate as this case concern issues of settled law. W. Va. R. App. P. 19(a). 
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ARGUMENT 


A. 	 Because a single mortgage loan originated for an amount in excess of the fair 
market value of the property violates W. Va. Code § 31-17-8(m)(8), the Circuit 
Court did not err in denying Quicken Loans' Motion for Judgment on the Pleadings 

In its first assignment oferror, Quicken Loans alleges that the Circuit Court erred in denying 

its motion for judgment on the pleadings as to Count II of Mrs. Walters's Complaint, which states 

a claim for illegal loan under West Virginia Code section 31-17-8(m)(8). Quicken Loans argues that 

the statute only applies when multiple loans combine to form an aggregate total of outstanding 

principal balances that exceed the fair market value ofthe property, and that in Mrs. Walters's case, 

it originated only a single mortgage loan, allegedly in excess of the property's value. Because 

Quicken Loans's interpretation is contrary to the plain language ofthe statute, this Court must affirm 

the Circuit Court's denial of Quicken Loans's motion for judgment. 

This Court reviews de novo questions ofstatutory interpretation. See, e. g., Meadows v. Wal-

Mart Stores, Inc., 207 W. Va. 203, 212, 530 S.E. 2d 676,685 (1999) (citation omitted). In deciding 

the meaning of a statute, this Court has explained that it "begins with the principle that judicial 

interpretation ofa statute is warranted only if the statute is an1biguous. A statute which is clear and 

unambiguous should be applied by the courts and not construed or interpreted." Syl pt. 3, Meadows, 

207 W. Va. at 214,530 S.E. 2d at 687 (citation and quotation omitted). In considering whether a 

statute is unambiguous, and therefore does not require construction or interpretation, courts must 

consider the context ofthe dispute. See West Virginia Highlands Conservancy. Inc. v. Huffman, 588 

F. Supp. 2d 678, 690 (N.D.W. Va. Jan. 14, 2009), affd 625 F. 3d 159 (4th Cir. 2010) (citing 

Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997». "[C]ourts should consider 'the language 
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itself, the specific context in which that language is used, and the broader context of the statute as 

a whole. The 'inquiry must cease ifthe statutory language is unambiguous and the statutory scheme 

is coherent and consistent. '" Id. If a statute is ambiguous, and therefore requires judicial 

interpretation, "legislative intention is the controlling factor; and the intention of the legislature is 

ascertained from the provisions of the statute by the applications of sound and well established 

cannons ofconstruction." Syl pt. 3, Meadows, 207 W. Va. at 214,530 S.E. 2d at 687 (citation and 

quotation omitted). One such canon is that "significance and effect must, if possible, be given to 

every section, clause, word or part of the statute." Id. (citation and quotation omitted). 

The statute at issue, West Virginia Code section 31-1 7 -8( m )(8), is unambiguous and requires 

no construction or interpretation by this Court. The statute provides that 

(m) In making any primary or subordinate mortgage loan, no licensee may, and no 
primary or subordinate lending transaction may, contain terms which: 
(8) Secure a primary or subordinate mortgage loan in a principal amount that, when 
added to the aggregate total ofthe outstanding principal balance ofall other primary 
or subordinate mortgage loans secured by the same property, exceeds the fair market 
value of the property on the date that the latest mortgage loan is made. 

W. Va. Code § 31-17-8(m)(8) (emphasis added). The Act defines a primary mortgage loan, in 

relevant part, as "any loan primarily for personal, family or household use that is secured by a 

mortgage, deed of trust or other equivalent consensual security interest on a dwelling," while a 

subordinate mortgage loan is defined as the same such loan, but "subject to the lien ofone or more 

prior recorded mortgages or deeds of trust." See W. Va. Code § 31-17-1 (m) & (0). In other words, 

a "primary mortgage loan" is what is commonly referred to as a "first mortgage," while a 

"subordinate mortgage loan" includes what is commonly called a "second mortgage." 

The plain language of the statute clearly prohibits a lender from making a primary mortgage 
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loan that exceeds the fair market value ofthat property. First, the Act specifically targets "primary" 

mortgage loans: "[i]n making any primary or subordinate mortgage loan," "no primary or 

subordinate lending transaction may," and "secure a primary or subordinate mortgage loan." W. 

Va. Code § 31-17-8(m)(8) (emphasis added). Second, the Act's prohibition on originating loans in 

excess of the property's fair market value applies even if there is only a primary loan. The Act 

prohibits securing a primary mortgage loan in a principal amount that "when added to the aggregate 

total ofthe outstanding principal balance ofall other primary or subordinate mortgage loans secured 

by the same property, exceeds the fair market value of the property on the date that the latest 

mortgage loan is made." Id. Ifthe mortgage loan at issue is a primary mortgage loan, not originated 

simultaneously with a subordinate mortgage loan on the same property, the "aggregate total of the 

outstanding principal balance" will simply be the amount of the principal balance of the primary 

mortgage loan. Taking Mrs. Walters's loan as an example, Quicken Loans originated a primary 

mortgage loan of $136,000, secured by her property that had a fair market value of $64,000. 

Quicken Loans did not originate a subordinate mortgage loan, so application of the statute simply 

requires considering whether Quicken Loans secured a primary or subordinate mortgage loan in a 

principal amount ($136,000) that, when added to the aggregate total of the outstanding principal 

balance of all other primary or subordinate mortgage loans secured by the same property ($0), 

exceeds the fair market value of the property ($64,000) on the date that the latest mortgage loan is 

made. See W. Va. Code § 31-17-8(m)(8). 

Consideration of the context of the statute at issue, which is part of the West Virginia Real 

Estate Mortgage Lender, Broker and Servicer Act (the Act), confirms that the statutory provision is 
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not ambiguous. See West Virginia Highlands Conservancy, Inc., 588 F. Supp. 2d at 690 

(considering the language, the specific context in which the language is used, and the broader context 

of the statute as a whole to determine if the statutory language is unambiguous and the statutory 

scheme consistent) (quotation and citation omitted). This Court has previously described the Act 

as a "predatory lending law" enacting certain restrictions on the mortgage lending industry. See 

Herrod v. First Republic Mortgage Corp., 218 W. Va. 611,618,625 S.E.2d 373, 380 (2005) (citing 

W. Va. Code § 31-18-8(m)(4) (2002)). In describing the very statutory provision at issue in this 

case, the Fourth Circuit Court of Appeals described the Act as "a law aimed squarely at predatory 

mortgage lending." See McFarland v. Wells Fargo Bank, N.A., 810 F. 3d 273,280 (4th Cir. 2016). 

The court further found that W. Va. Code § 31-17-8(m)(8) regulated "precisely the lending practices 

ofwhich McFarland complains," in a case where Mr. McFarland asserted that the primary mortgage 

loan at issue was made in excess of the actual fair market value ofhis property used as security for 

the loan. Id. Other provisions of the Act expressly provide that the Act is for the benefit of West 

Virginia consumers. See W. Va. Code § 37-17-4(e)(3) (requiring all mortgage lenders operating in 

the state to obtain a bond "for the benefit of consumers"). 

It is clear that the purpose of the Act and the specific section at issue is to protect West 

Virginia consumers from predatory mortgage lenders. In such a context, it is unambiguous that the 

statute intends to prevent lenders from originating mortgage loans in excess ofthe fair market value 

of the borrower's property-whether that loan is a primary or subordinate mortgage. It would be 

inconsistent for the Legislature to have intended to protect consumers from a subordinate mortgage 

that would increase the consumer's home-secured indebtedness beyond the value ofhis or her home, 
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but not extend the same protection to the consumer in obtaining a primary mortgage loan. It is even 

more absurd to conclude that the legislature intended to protect consumers from primary mortgage 

loans originated in excess of the home's fair market value only if that primary loan was originated 

alongside a subordinate mortgage loan. The language and context of the Act dictate that the 

legislative intent is to prohibit primary mortgage loans that exceed the fair market value of the 

property, whether or not there are multiple loans on the property. 

In fact, in the only case where this Court has had the occasion to address West Virginia Code 

§ 31-17 -8(m)(8), the Court affirmed a finding of liability where the claim was identical to the one 

here-including the same mortgage lender, Quicken Loans. See Quicken Loans. Inc. v. Brown, 230 

W. Va. 306, 325-26, 737 S.E. 2d 640, 659-60 (2012) (finding circuit court erred in remedy for 

violation ofillegal loan statute but otherwise affirming ruling). In the Brown case, this Court applied 

West Virginia Code § 31-17-8(m)(8) without needing to construe or interpret the statute. Id. The 

circuit court concluded that Quicken Loans violated the statute when it originated a primary 

mortgage loan with a principal balance of$144,800, despite that the actual fair market value of the 

property was $46,000. See id. There were no subordinate loans on the property, and no other 

outstanding principal balances to add to the aggregate total of principal balances secured by the 

property. This Court affirmed application of West Virginia Code § 31-17-8(m)(8) to a primary 

mortgage loan originated for an amount that exceeded the fair market value ofthe home without any 

other primary or subordinate mortgage loan secured by the same property. Accepting Quicken 

Loans's current interpretation of the statute would require this court to abrogate its prior ruling in 

Brown, which applied the statute consistently with the circuit court in Mrs. Walters's case. 

11 




Indeed, federal and state courts in West Virginia have routinely applied this statutory 

provision without the need to construe or interpret it. These courts have consistently found that the 

statutory prohibition applies to both primary and subordinate mortgage loans. See. e.g., Fabian v. 

Home Loan Center. Inc., No. 5: 14-cv-42, 2014 WL 1648289, at *3-4 (N.D.W. Va. Apr. 24,2014) 

(refusing to dismiss claim for illegal loan); Robinson v. Quicken Loans, Inc., 988 F. Supp. 2d 615 

(S.D.W. Va. Dec. 24, 20 13) (denying lender's motion for summary judgment on primary mortgage); 

O'Brien v. Quicken Loans. Inc., No. 2:12-cv-5138, 2013 WL 2319248 (S.D.W. Va. May 28, 2013) 

(refusing to dismiss claim for illegal primary loan); Hixson v. HSBC Mortgage Services, Inc., No. 

09-ap-42, 2011 WL 4625374, at *5-6 (Bankr. N.D.W. Va. Sept. 30, 2011) (denying summary 

judgment forlender); Bishop v. Quicken Loans, Inc., No. 2:09-cv-l076, 2011 WL 1321360, at *7-8 

(S.D.W. Va. Apr. 4, 2011) (denying summary judgment for lender); Croye v. GreenPoint Mortg. 

Funding, Inc., 740 F. Supp. 2d 788 (S.D.W. Va. Aug. 11,2000) (granting summary judgment where 

borrower failed to introduce evidence that appraisal relied upon by lender was not a bona fide 

appraisal); Quicken Loans, Inc. v. Brown, 230 W. Va. 306,325-26,737 S.E. 2d 640, 659-60 (2012) 

(finding circuit court erred in remedy for violation of illegal loan statute but otherwise affirming 

ruling); Guy v. Franklin American Mortgage Co., No. ll-C-85 (Cir. Ct. Monroe Cty., W. Va. Dec. 

17,2013) (denying summary judgment for lender). 

Even were the statute ambiguous, statutory construction requires an interpretation of the 

statute as applying to primary mortgage loans whether or not any other loans are secured by the 

property. This Court must give "significance and effect" to "every section, clause, word" of the 

statute. See Syl pt. 3, Meadows, 207 W. Va. 203, 530 S.E. 2d 676. Interpreting the statute to apply 
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only to primary mortgages that are originated along with a subordinate mortgage ignores that the 

Legislature intentionally used the disjunctive "or" in the statute: "no primary or subordinate lending 

transaction may ... contain terms which ... [s]ecure a primary or subordinate mortgage loan." W. Va. 

Code § 31-17-8(m)(8) (emphasis added). This Court has routinely recognized that "legislative use 

of the disjunctive signifies an alternative between at least two separate clauses." See State v. 

Saunders, 219 W. Va. 570, 575, 638 S.E. 2d 173, 178 (2006) ("It is axiomatic that where the 

disjunctive 'or' is used, it ordinarily connotes an alternative between the two [or more] clauses it 

connects.") (quotation and citation omitted). Ifthe legislature had intended to prohibit only primary 

mortgages in excess ofthe property's fair market value ifthe primary mortgage was originated along 

with a subordinate mortgages, the legislature would have use the conjunctive "and"-i.e., "no 

primary and subordinate lending transaction may ... contain terms which ... [s]ecure a primary and 

subordinate mortgage loan." 

Instead, the legislature used expansive words, like "any primary or subordinate mortgage 

loan" and "when added to the aggregate total of the outstanding principal balance of all 

other primary or subordinate loans." W. Va. Code § 31-17-8(m)(8) (emphasis added). As rules of 

statutory construction dictate, "[t]he word 'any' is a term of great breadth. Read naturally, [it] has 

an expansive meaning." See United States v. Ickes, 393 F.3d 501,504 (4th Cir. 2005) (quotation 

and citation omitted). As further evidence oflegislative intent, the version of the Act in place prior 

to 2000 applied exclusively to "secondary" mortgage loans. Such a reading is consistent with the 

remedial purpose of the statute, which was enacted for the benefit of consumers. This Court has 

routinely held that "[w ] here an act is clearly remedial in nature, we must construe the statute liberally 
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so as to furnish and accomplish all the purposes intended." See State ex. reI. McGraw v. Scott 

Runyan Pontiac Buick, Inc., 194 W. Va. 770, 777,461 S.E. 2d 516, 523 (1995)(citations omitted). 

Quicken Loans argues that the circuit court's interpretation fails to give significance to all 

parts of the statute, because the statute requires that the principal balance of the primary mortgage 

loan be "added to the aggregate total of the outstanding principal balance of all other primary or 

subordinate mortgage loans secured by the same property." (Pet. Br. 16-17 (citing W. Va. Code § 

31-17-8(m)(8).) However, it is, in fact, possible to aggregate the principal balance of a primary 

mortgage loan with a zero dollar balance ofa non-existent subordinate mortgage loan. Interpreting 

the statute to apply to primary mortgage loans originated without subordinate mortgage loans does 

not require ignoring the second clause ofsection (8) regarding aggregating the total-it is simply that 

there may be nothing to add to the aggregate total. Instead, it is the circuit court's interpretation of 

the statute that gives meaning to the legislature's repeated use of the phrase "primary or 

subordinate," and is consistent with the legislature'S intent as derived from application of the 

cannons of statutory construction. See Syl pt. 3, Meadows, 207 W. Va. at 214,530 S.E. 2d at 687 

(citation and quotation omitted). To adopt Quicken Loans's proposed interpretation is inconsistent 

with the legislative intent propounded by its use of the disjunctive and expansive "any" and "all" 

language. 

The only court to interpret this statute as applying exclusively to subordinate mortgages did 

so in an unpublished opinion that addressed the statute in one paragraph without a single citation in 

support ofits position. See Skibbe v. Accredited Home Lenders, Inc., No. 2:08-cv-01393, 2014 WL 

2117088, at *6 (S.D.W. Va. May 21,2014). Federal court decisions are not binding on this Court, 
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even on questions of federal law, let alone in interpreting the meaning of West Virginia law. See, 

~, Caperton v. A.T. Massey Coal Co., Inc., 225 W. Va. 128, 690 S.E. 2d 322 (2009) ("It is 

generally acknowledged that the lower federal courts do not have appellate jurisdiction over the state 

courts and their decisions are not conclusive on state courts, even on questions of federal law.") 

(citations and quotation omitted). In a reasoned opinion, the circuit court declined Quicken Loans's 

invitation to extend this interpretation, as should this Court. 

B. 	 The Circuit Court's Award of Attorney's Fees Is Well Reasoned, 
Supported, and an Appropriate Exercise of the Court's Discretion 

While attorney's fees are not typically recoverable, certain "fee-shifting" statutes expressly 

authorize recovery of attorney's fees and costs, which this Court has explained represents a 

"recognition that, as a practical matter, 'in many situations, the amount of damages under the 

[statute] will be so small that few attorneys will pursue his [ or her] client's case with diligence unless 

the amount of the fee be proportionate to the actual work required, rather than the an10unt 

involved.'" Rice v. Mike Ferrell Ford, 184 W. Va. 757, 762 n. 7, 403 S.E.2d 774, 779 n. 7 (1991) 

(citing Duval v. Midwest Auto City, Inc., 578 F.2d 721, 726 (1978)); see also Bishop Coal Co. v. 

Salyers, 181 W. Va. 71, 80, 380 S.E.2d 238,247 (1989) ("Effective enforcement of the [West 

Virginia Human Rights] Act depends upon the actions ofprivate citizens who, from our observations 

of these matters, usually lack the resources to retain the legal counsel necessary to vindicate their 

rights. Full enforcement of the civil rights act requires adequate fee awards.") (citations omitted). 

As the circuit court recognized, the claims stated by Mrs. Walters against Quicken Loans are 

precisely such claims. 

The jury found that Quicken Loans violated the West Virginia Residential Mortgage, Lender, 
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Broker and Servicer Act (the Act) in originating Mrs. Walters's mortgage loan. (Jury Verdict Form, 

AR. 1341.) The Act provides that "[a]ny residential mortgage loan transaction in violation of this 

article shall be subject to an action, which may be brought in a circuit court having jurisdiction, by 

the borrower seeking damages, reasonable attorneys fees and costs." See W. Va. Code § 31-17

17(c). After finding Quicken Loans liable for violating the Act, the jury awarded Mrs. Walters 

$27,000 in actual damages. (Jury Verdict Form, AR. 1341.) The circuit court then awarded Mrs. 

Walters attorney's fees and costs of $156,653.38-an amount it found reasonable upon full 

consideration of the Aetna factors. (See Order, at 14, citing Aetna Cas. & Sur. Co. v. Pitrolo, 176 

W. Va. 190,342 S.E.2d 156 (1986) [AR. 2018]; see also Quicken Loans, Inc. v. Brown, 230 W. Va. 

306,332, 737 S.E. 2d 640,666 (2012) (finding attorney's fees awarded pursuant to a fee-shifting 

statute are compensatory damages).) 

Trial courts are vested with wide discretion in determining reasonable fee awards. See 

Vanderbilt Mortg. and Finance, Inc. v. Cole, 230 W. Va. 505, 509, 740 S.E. 2d 562, 566 (2013) 

(citations omitted). Indeed, this Court has repeatedly affirmed that the trial court's decision 

regarding an award of attorney's fees "will not be disturbed upon appeal to this Court unless it 

clearly appears that he has abused his discretion." Id. (citing Heldreth v. Ralumian, 219 W. Va. 462, 

466,637 S.E. 2d 359, 363 (2006)); see also Hensley v. Eckerhart. 461 U.S. 424, 437 (1983) (using 

a deferential standard ofreview "is appropriate in view ofthe [lower] court's superior understanding 

of the litigation and the desirability of avoiding frequent appellate review of what essentially are 

factual matters"). 

Despite that the circuit court's order is well reasoned, thoroughly supported, and well within 
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its discretion, Quicken Loans assigns five errors to the court's order awarding attorney's fees. 

1. 	 Mrs. Walters is entitled to an award of attorney's fees as a result of Quicken 
Loan's violation ofthe statute, regardless ofthe an10unt ofactual damages awarded. 

There can be no dispute that the jury found that Quicken Loans originated a mortgage loan 

for Mrs. Walters in violation ofthe Act. In an effort to evade the clear language ofthe statute, which 

provides that a borrower may recover damages and reasonable attorneys fees and costs for mortgage 

loan transactions in violation ofthe Act, Quicken Loans argues that Mrs. Walters must demonstrate 

that she "substantially prevailed" in order to be eligible for an award of attorney's fees. Quicken 

Loans takes the position that because Mrs. Walters received a relatively small award of actual 

damages, which was offset by settlements received from co-defendants, she did not "prevail." 

Quicken Loans attempts to impose this threshold requirement despite that no such requirement is 

contained in the statute, and despite that this Court has rejected efforts to impose such a threshold 

in other matters, including those to which Quicken Loans is a party. 

In reviewing an earlier award ofattorney's fees against Quicken Loans, this Court considered 

the fee shifting provision of the Act and expressly stated, "W. Va. Code § 31-17-17(c) does not 

dictate any level of success necessary for the consumer to recover attorney's fees." See Quicken 

Loans, Inc. v. Brown, 236 W. Va. 12,777 S.E. 2d 581, 599 (2014). While a court must consider the 

results obtained while determining the reasonableness of any attorney fee award, the degree of 

success is not a "threshold issue" for an award ofattorney's fees, as Quicken Loans argues. See id. 

(citing Syl. Pt. 4, Aetna Cas. & Sur. Co. v. Pitrolo, 176 W. Va. 190,342 S.E.2d 156 (1986)). 

In support of its position that Mrs. Walters must have succeeded beyond receiving a 

favorable jury verdict in order to be a "prevailing party" eligible for an award ofattorney's fees and 
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costs, Quicken Loans cites this Court's decision in Schartiger v. Land Use Corp., 187 W. Va. 612, 

420 S.E. 2d 883 (1991). While in that case this Court did adopt federal standards requiring that a 

plaintiff be the "prevailing party" at trial to obtain an award of attorney's fees under W. Va. Code 

§ 22A-3-25(f), this Court has expressly declined to extend the federal "prevailing party" analysis to 

other fee-shifting statutes, including West Virginia's consumer protection statute. In Vanderbilt 

Mortgage and Finance, Inc. v. Cole, this Court rejected Vanderbilt's argument that Ms. Cole did not 

succeed on her claims to an extent sufficient to warrant an award ofattorney's fees. 230 W. Va. 505, 

515, 740 S.E. 2d 562,572 (2013). In support of its argument, Vanderbilt cited to federal case law 

considering the degree of success obtained and whether a party had "prevailed." Id. This Court 

expressly stated: "We do not find Vanderbilt's reliance on these cases persuasive. Both cases 

involve an award ofattorney fees pursuant to the Civil Rights Attorney's Fees Awards Act, not the 

[West Virginia Consumer Credi t and Protection Act or even the [Fair Debt Collection Practices Act]. 

Furthermore, we find our own state's on-point law more compelling." Id. The Court concluded that, 

"[n]either the WVCCPA nor our case law requires that Ms. Cole prevail on the majority of her 

claims in order to receive attorney fees. The controlling law places the decision ofwhether to award 

attorney fees squarely within the discretion of the circuit court." Id. at 516, 573. As this Court 

confirnled in Quicken Loans v. Brown, West Virginia Code section 31-17 -17 (c) does not include 

any required level of success for recovery ofattorney's fees, and neither does this Court's case law. 

While the circuit court properly considered the results obtained in determining the reasonableness 

of the ultimate award of attorney's fees, Mrs. Walters is eligible for an award of attorney's fees 

simply because the jury concluded that Quicken Loans violated the Act. 
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Quicken Loans's citation to cases affirming a circuit court's denial ofan award ofattorney's 

fees are inapposite. These cases simply support that a trial court is within its discretion to award or 

not award attorney's fees, and such decisions may be based on the results obtained in the case. See, 

~, Chevy Chase Bank v. McCamant, 204 W. Va. 295, 512 S.E. 2d 217 (1998). However, the 

circuit court did not err by failing to impose a threshold requirement that Mrs. Walters "substantially 

prevail" in order for the court to consider whether to award attorneys fees. The circuit court properly 

found that Mrs. Walters established that Quicken Loans had violated the Act, and therefore, she was 

eligible for an award of attorney's fees. 

Even ifthis Court were to consider Mrs. Walters's degree ofsuccess at a threshold stage, the 

only argument Quicken Loans makes in support of its position that Mrs. Walters did not prevail is 

the size of her recovery. This Court's jurisprudence makes clear that the dollar amount of any 

recovery is not determinative of whether a litigant succeeded in order to obtain an award of 

attorney's fees. This is particularly true in the context of fee-shifting claims, which are expressly 

created for circumstances in which low-dollar value recoveries do not create sufficient incentive for 

private attorneys to litigate the claim. See Rice v. Mike Ferrell Ford, 184 W. Va. 757, 762n. 7,403 

S.E.2d 774, 779 n. 7 (1991) (citations omitted) (acknowledging that fee shifting statutes represent 

a "recognition that, as a practical matter, 'in many situations, the amount of damages under the 

[statute] will be so small that few attorneys will pursue his [ or her] client's case with diligence unless 

the amount of the fee be proportionate to the actual work required, rather than the amount 

involved"'); see also Heldreth v. Rahimian, 219 W. Va. 462, 467, 637 S.E. 2d 359, 364 (2006) 

(recognizing "the economic incentive provided by such a fee-shifting mechanism is necessary to 
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attract competent counsel for the purpose of enforcing civil rights laws that serve to protect the 

interests of this state's citizenry"). As an example familiar to this Court and Petitioner, in Quicken 

Loans v. Brown, the plaintiff received $17,476.72 in actual damages-less than the jury awarded 

Mrs. Walters-and the court awarded attorney's fees and costs ofalmost $600, OOO-more than three 

times the instant award. See 236 W. Va. 12, 777 S.E. 2d 581, 599 (2014) (affirming the awards of 

compensatory damages and attorney's fees and costs). The United States Supreme Court has 

similarly held that under federal fee shifting statutes, plaintiffs who win only nominal damages are 

still entitled to recover fees. See Farrar v. Hobby, 113 S. Ct. 566, 121 L. Ed. 2d 494 (1992). 

Quicken Loans also argues that Mrs. Walters did not prevail because the jury's award of 

actual damages was ultimately offset by the amount she recei ved in settlements from co-defendants. 

This argument puts the cart before the horse. Because attorney's fees themselves are a measure of 

compensatory damages, Mrs. W alters' s total damages award is not the $27,000 awarded by the jury, 

but the jury's award ofactual damages combined with the court's award ofattorneys fees for a total 

of$183,653.38-a sum which is not entirely offset by Mrs. Walters's earlier settlements. While the 

doctrine of offset might work to Quicken Loans's benefit in that it will not be required to payout 

the amount ofthe actual damages awarded against it by the jury, offset does not operate to eliminate 

liability. The jury found Quicken Loans liable, and based on such finding, Mrs. Walters is eligible 

to receive an award of attorney's fees. Again, the Quicken Loans v. Brown case is instructive, as 

the plaintiff received an award ofattorney's fees and costs ofnearly $600,000, despite that the actual 

damage award of $17,476.72 was offset entirely by the plaintiff's prior settlements with other 

defendants. See 236 W. Va. 12, 777 S.E. 2d 581,599 (2014). 
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Finally, Quicken Loans attempts to malign Mrs. Walters's counsel, arguing that this case only 

proceeded to trial to benefit her attorneys, because the actual damages awarded by the jury were 

offset by pre-trial settlements with other defendants. Quicken Loans further asserts, without support, 

that Mrs. Walters would have been in a better position had she accepted a pre-trial settlement from 

Quicken, because such a settlement would not have been subject to offset. Not only does Quicken's 

position totally ignore this Court's instruction that awards of attorney's fees belong to the plaintiff, 

it ignores that attorney's fees are an available measure of damages under the statute to which Mrs. 

Walters is entitled. See Heldreth v. Rahimian, 219 W. Va. 462, 471,637 S.E. 2d 359,368 (2006) 

("[T]he fee-shifting statute at issue contemplates that the fee award belongs to the successful 

complainant."). Quicken Loans also selectively cites this Court's decision in Schartiger, which 

included in its discussion ofwhether a party "prevailed" that "a party who receives less from the jury 

than he was offered by his opponent has not necessarily 'materially altered' their relationship." 

Schartiger, 187 W. Va. at 616, 420 S.E. 2d at 887. Quicken Loans ignores that the Court instructed 

that in order to be relevant to a court's consideration, the offered settlement must have included the 

party's attorneys' fees. 

A party who needlessly pursues litigation after he has been offered a settlement that 
exceeds what the jury finally awards by an amount sufficient to have compensated 
the plaintiff for all his attorneys' fees and expenses at the time the offer was made is 
not entitled to any attorneys' fees that accrued after the offer was made. 

Schartiger, 187 W. Va. at 616, 420 S.E. 2d at 887. At no point in the instant litigation did Quicken 

Loans offer to settle with Mrs. Walters for an amount that included her ultimate award of actual 

damages from the jury and her then-accrued attorney's fees. The availability of an award of 

attorney's fees in the instant matter, rather than creating the "perverse incentive" oflawyers putting 
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their interest in fees above their client's interest in resolving a lawsuit that Quicken Loans suggests, 

will encourage attorneys to represent consumers in cases with potentially low-dollar value cases, as 

is the very purpose ofa fee-shifting statute. See Rice v. Mike Ferrell Ford, 184 W. Va. 757, 762 n. 

7,403 S.E.2d 774, 779 n. 7 (1991); see also Heldreth v. Rahimian, 219 W. Va. 462, 467,637 S.E. 

2d 359, 364 (2006) (recognizing "the economic incentive provided by such a fee-shifting mechanism 

is necessary to attract competent counsel for the purpose ofenforcing civil rights laws that serve to 

protect the interests of this state's citizenry"). 

2. 	 The circuit court did not abuse its discretion in awarding attorney's fees and 
costs where it fully considered the applicable factors in determining a reasonable 
amount of the award and where no separate and distinct factual development 
was required to support Mrs. Walters's successful and unsuccessful claims. 

This Court has directed that in considering an award of reasonable attorney's fees, a court 

should determine the "lodestar calculation," or the number of hours reasonably expended on the 

litigation times a reasonable hourly rate, and then allowing, if appropriate, a contingency 

enhancement. See Syl. Pt. 4, Heldreth, 219 W. Va. 462, 637 S.E. 2d 359. The general factors 

outlined in Syllabus Point 4 of Aetna Cas. & Sur. Co. v. Pitrolo, 176 W. Va. 190,342 S.E.2d 156 

(1986), should be used to deternline: (1) the reasonableness of both time expended and hourly rate 

charged; and (2) the allowance and amount of a contingency enhancement. rd. (citing Syl. Pt. 3, 

Bishop Coal Co., 181 W. Va. 71). These factors include: (1) the time and labor expended; (2) the 

novelty and difficulty of the questions; (3) the skill requisite to perform the legal service properly; 

(4) the preclusion of other employment by the attorney due to acceptance of the case; (5) the 

customary fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the client 

or the circumstances; (8) the amount involved and the results obtained; (9) the experience, 
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reputation, and ability of the attorneys; (10) the "undesirability" of the case; (11) the nature and 

length of the professional relationship with the client; and (12) awards in similar cases. See id. 

(citing Syl. Pt. 4, Aetna Cas. & Sur. Co., 176 W. Va. 190,342 S.E.2d 156); see also Johnson v. 

Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974). 

In a well-reasoned and lengthy written opinion, the circuit court precisely followed this 

Court's directives. The circuit court engaged in an initial consideration ofthe reasonableness ofthe 

number of hours spent and the rate charged, concluding that the 708.25 hours expended by Mrs. 

Walters's counsel in the matter is reasonable, and further, that the rates assessed are reasonable and 

consistent with the prevailing market rates for attorneys with similar education and experience. 

(Order, at 11-13 [A.R. 2015-2017].) The court then engaged in analysis ofeach ofthe twelve Aetna 

factors to consider the reasonableness of the time expended. (Order, at 14-20 [A.R. 2018-2024].) 

The court did not merely recite these factors, as Quicken Loans suggests, but instead applied each 

factor to the facts of the case, using its intimate knowledge of the proceeding as the court that 

presided over the action during the course of the pretrial litigation and trial. 

Quicken Loans primarily asserts that the court's award of attorneys fees is not reasonable 

because it awarded fees for time spent by Mrs. Walters's counsel litigating claims that were not 

successful at trial or that were pleaded against other defendants. This Court has found that the 

central issue in determining whether to cull out fees incurred in the pursuit of unsuccessful claims 

is "whether a separate and distinct factual development was required to support those alternate 

theories of recovery upon which recovery was not obtained." Heldreth v. Rahimian, 219 W. Va. 

462,637 S.E. 2d 359 (2006). If separate and distinct factual development was required, only then 
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may "those fees arising in connection with the unsuccessful claims" be culled out. Id. This Court's 

review is limited to an abuse ofdiscretion precisely because the trial court is best suited to determine 

what evidence and litigation efforts were incurred in pursuit ofwhich claims, having presided over 

the matter leading up to and at trial. 

In arguing that Mrs. Walters incurred fees pursuing unsuccessful claims, Quicken Loans 

asserts that the only evidence Mrs. Walters needed to establish a successful claim for violation of 

the appraisal statute is the amount of the loan and the fair market value ofher property at the time 

ofthe loan's origination. (Pet. Br. 22). However, Quicken Loans fails to disclose to this Court that 

it asserted an affirmative defense to the statute; namely, that it relied upon a "bona fide written 

appraisal ofthe property made by an independent third-party appraiser, duly licensed or certified by 

the West Virginia Real Estate Appraiser Licensing and Certification Board and prepared in 

compliance with the uniform standards ofprofessional appraisal practice [USP AP]." W. Va. Code 

§ 31-17-8(m)(8). (Quicken Loans's Answer [A.R. 25].) Therefore, to prevail on her statutory claim 

at trial, Mrs. Walters needed to establish that the appraisal Quicken Loans obtained and relied upon 

from co-defendant Kirk Riffe complied with USPAP, as well as examine the relationship between 

Quicken Loans and Mr. Riffe to determine whether he was in fact independent. The evidence about 

whether Mr. Riffe's appraisal was bona fide and complied with USPAP is the same evidence that 

Mrs. Walters developed in support ofher claims stated against Mr. Riffe directly for negligence and 

acceptance of a fee on a predetermined conclusion, as well as whether Quicken Loans committed 

fraud in its origination of the loan. 

The circuit court was well within its discretion to find that the factual development necessary 
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to establish Mrs. Walters's successful claim that Quicken Loans issued a mortgage loan in excess 

of the actual fair market value of her property without relying on a bona fide appraisal is the same 

factual development that was required to establish the other claims she pleaded, and therefore, that 

it is unnecessary to parse out any time expended on matters related to unsuccessful claims. 

The circuit court also found that the issue of any time spent by Mrs. Walters relating 

exclusively to pursuing matters against other defendants would be successfully addressed by granting 

an offset of the award in the amount ofthe settlements ofattorney's fees obtained by Mrs. Walters. 

Quicken Loans receives the benefit ofhaving the attorney fee award reduced by the amount received 

in attorney's fees from other defendants by the operation of offset, which more than compensates 

for any time spent pursuing separate claims and defendants, such that the remaining award of 

attorney's fees against Quicken Loans is reasonable. 

In addition to arguing that the award of attorney's fees is not reasonable given the time 

expended on other claims and defendants, Quicken Loans argues that the circuit court failed to 

engage in meaningful analysis of the required Aetna factors, instead, "mechanically reciting" the 

factors. Review of the circuit court's order reveals that Quicken Loans's assertion is unfair and 

patently untrue. The circuit court cited the Aetna factors, then engaged in a six-page analysis 

applying each factor to the case at hand. The court included its own personal observations and 

insights into the case as the presidingjudge in its analysis ofthe factors. For example, in considering 

"the nature and length ofthe professional relationship with client," the court noted that "the plaintiff 

appeared to be entirely cooperative with her attorneys, and participated actively in most, if not all, 

proceedings held in this case." (Order, at 18 [A.R. 2022].) 
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Specifically, Quicken Loans takes issue with the court's discussion of the third factor, "the 

skill requisite to perform the legal service properly." Quicken Loans argues that the court's analysis 

is contradictory. However, reviewing the court's opinion for an abuse ofdiscretion reveals that the 

court engaged in thorough analysis ofthe factor, and that it supports the court's conclusion that the 

attorney's fees awarded are reasonable. In considering the second and third Aetna factors, the court 

concluded that: 

The novelty and difficulty ofthe issues involved in this case were somewhat 
complex, particularly to the average attorney. However, this court observes that the 
attorneys and staffat Mountain State Justice, Inc. are accustomed to addressing legal 
issues such as the ones that were presented in the case. It must be remembered that 
the claims involved in this case were originally numerous, and that plaintiff had to 
deal with three sets of defense attorneys. It is conceded, however, that because 

Mountain State Justice, Inc. frequently handles these types of cases, the subject 
action would not be a particularly novel case to them. 

Although extensive knowledge of consumer law was required to prosecute 
this case, there would not to be a particularly high skill level required to litigate the 
rather straightforward statutory violation on which the plaintiff prevailed. 
Nonetheless, the skills necessary to litigate such statutory violation would have to be 
somewhat enhanced, i.e., greater than those possessed by the average attorney. 

(Order, at 15-16 [A.R. 2019-2020].) Far from being an abuse ofdiscretion, or even inconsistent, the 

court's conclusion is that while the case is one that is standard for Mrs. Walters's attorneys, it is one 

that requires specialized knowledge and experience in consumer law. 

While Quicken Loans states that it does not challenge the reasonableness ofthe rates charged 

by Mrs. Walters's counsel (Pet. Br. 22 n. 8), Quicken Loans then raises the fact that the second set 

of billing records provided by Mrs. Walters's attorneys included different rates. Despite that Mrs. 

Walters never wavered from the initial rate request, which she more than adequately supported with 

peer affidavits and court orders, Quicken Loans attempts to make an issue ofthe fact that the second 
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set ofbilling records includes a higher rate. As Mrs. Walters explained before the circuit court, the 

timekeeping program used the then-current rate when printing the entries that were revised to show 

additional detail. Mrs. Walters consistently sought the rates she initially requested and supported. 

(See Reply in Support ofAttorneys' Fees, at 3-4 [A.R. 1878-79].) 

The circuit court's award of$156,653.38 is reasonable and well within its discretion given 

the awards of attorney's fees in similar cases, the twelfth Aetna factor. As Quicken Loans is well 

aware, the court in the Brown case awarded attorney's fees and costs ofnearly $600,000 following 

a bench trial of similar consumer claims. See Quicken Loans v. Brown, 230 W. Va. 306, 737 S.E. 

2d 640. In Millhouse v. Homecomings Financial. LLC, a case cited by Mrs. Walters in her petition 

for attorney's fees, the court awarded a total of $362,392.43 in attorney's fees and costs in a 

predatory mortgage lending case. See Millhouse v. Homecomings Financial. LLC, No. 07-C-187 

(Cir. Ct. Ohio Cty., W. Va. Feb. 2, 2010) [A.R. 1576]. In State of West Virginia v. Cashcall. Inc., 

the circuit court awarded reasonable attorney's fees of$446,180.00 in a case alleging violations of 

West Virginia'S Consumer Credit and Protection Act. See State ofWest Virginia v. Cashcall. Inc., 

No. 08-C-1964 (Cir. Ct. Kanawha Cty., March 18,2013) [A.R. 1463]; see also Bailey v. Greentree 

Servo LLC, 04-C-23-N (Cir. Ct. Roane Cty. Oct. 7,2009) (awarding $66,887.50 in attorney's fees 

and costs in a consumer law case based on 177.89 hours expended) [A.R. 1584]; Osburn V. 

Community Home Mortg., No. 02-C-1164 (Cir. Ct. Kanawha Cty. May 19, 2005) (awarding 

$58,667.70 in attorney's fees and costs in a consumer law case based on 263.95 hours expended) 

[A.R. 1588]. 

This case is particularly illustrative ofthe purpose oflimiting this Court's review on appeal 
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to whether or not the circuit court abused its discretion. Not only did the circuit court preside over 

a five-day jury trial, the court personally mediated the matter, held an evidentiary hearing, and held 

oral argument on a variety ofmotions over a three year period, including motions for judgement on 

the pleadings, summary judgment, renewed summary judgment, and motions in limine. The circuit 

court is intimately familiar with the matters litigated between these parties and used its knowledge 

to determine a reasonable fee award, including whether Mrs. Walters's attorneys fees were incurred 

in pursuit of the overall litigation or particular unsuccessful claims. While Quicken Loans invites 

this Court to conduct its own analysis of what constitutes a reasonable attorney fee, this Court's 

review is limited to whether the court acted within its discretion. See Goffv. Goff, 177 W. Va. 742, 

747-48,356 S.E. 2d 496,501-02 (1987) ("Although we may have reached a different result, it is 

firmly established that the awarding of attorney's fees in divorce-related proceedings is a matter 

within the sound discretion of the trial court and will not be disturbed on appeal absent a clear 

showing of abuse of discretion."). This Court must refrain from disturbing the circuit court's 

determination ofa reasonable award ofattorney's fees in this matter. See Heldreth v. Rahimian, 219 

W. Va. 462,466,637 S.E. 2d 359,363 (2006). 

3. 	 The circuit court's order awarding attorney's fees and costs is well
reasoned and includes sufficient findings of fact and conclusions of law. 

In addition to challenging the reasonableness ofthe circuit court's award ofattorney's fees, 

Quicken Loans challenges the process by which the court made its determination. Quicken Loans 

asserts that the circuit court erred by failing to hold an evidentiary hearing on Mrs. Walters's petition 

for attorney's fees, and in failing to provide more extensive findings of fact and conclusions oflaw. 

Quicken Loans makes this argument despite that the circuit court awarded attorneys fees in a twenty
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page written order, following thorough briefing, submission of two rounds of affidavits and time 

records, and oral argument. It is ironic that Quicken Loans complains ofa lack ofdetail in the record 

on which to challenge the attorney fee award, yet makes issue ofparticular time entries. Clearly, the 

record is sufficiently robust to support the circuit court's determination, and for this Court to 

determine that the circuit court did not abuse its discretion in awarding attorney's fees and costs. 

4. 	 The circuit court properly offset its award ofattorney's fees and 
costs by the amounts received in settlement from other defendants. 

In its final assignment oferror, Quicken Loans asserts that the circuit court erred in failing 

to offset the award ofattorney's fees and costs by the amount ofthe pre-trial settlements. Quicken 

Loans argues that the total $98,000 in pre-trial settlements should be offset first against the jury 

award of $27,000, and that the remaining $71,000 should be used to reduce the court's award of 

attorney's fees and costs. However, Quicken Loans's position ignores that the circuit court already 

offset its award of attorney's fees by $32,500, representing the portion ofMrs. Walters's pre-trial 

settlements that were designated as statutory attorney's fees, and that the remainder ofthe settlement 

funds paid to Mrs. Walters should not be used to offset an award ofattorney's fees, as attorney's fees 

are a separate and divisible category of compensatory damages for which Quicken Loans and the 

other co-defendants were not jointly liable. 

This Court thoroughly discussed the concept ofverdict credit or offset in Board ofEducation 

ofMcDowell County v. Zando. Martin & Milstead. Inc., 182 W. Va. 597, 390 S.E. 2d 796 (1990). 

The Court tied providing verdict credit to the doctrine ofcontribution-the right ofa defendant to 

join ajoint tortfeasor to an action arising from the parties' joint and several liability. See id. While 

a good faith settlement with the plaintiff relieves a defendant from liability for contribution, the 
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remaining defendant is entitled to have the verdict reduced by the amount of the prior settlement. 

See id. Syl. Pts. 6, 7. The Court concluded that: 

Defendants in a civil action against whom a verdict is rendered are entitled to have 

the verdict reduced by the amount ofany good faith settlements previously made with 
the plaintiff by other jointly liable parties. Those defendants against whom the 
verdict is rendered are jointly and severally liable to the plaintiff for payment of the 

remainder of the verdict. 

Syl. Pt. 7, Bd. of Ed. v. Zando, 182 W. Va. at 607. That the settlement must have been made with 

a defendant that was jointly liable to the plaintiff is consistent with the doctrine of contribution, 

which arises "when persons having a common obligation, either in contract or tort, are sued on that 

obligation and one party is forced to pay more than his pro tanto share of the obligation." Syl. Pt. 

1, Bd. ofEd. v. Zando, 182 W. Va. at 602 (citing Syl. Pt. 4, Sydenstricker v. Unipunch Prods., Inc., 

169 W. Va. 440, 288 S.E. 2d 511 (1982)). 

At issue is an attorney fee award made pursuant to W. Va. Code § 31-17-17(c), a statute 

authorizing a borrower to receive attorney's fees and costs for mortgage loan transactions found to 

have been made in violation of the Act. Here, the jury found Quicken Loans liable exclusively for 

a statutory violation for which appraiser Riffe and servicer Bank ofAmerica could not be liable, and 

therefore, there is no joint responsibility for the violation upon which the jury awarded damages and 

further offset ofthe attorney fee award is inappropriate. Furthermore, attorney's fees are a "divisible 

loss" not subject to offset. Syl. Pt. 8, Bd. of Educ. of McDowell Cty., 182 W. Va. at 600,390 

S.E.2d at 799. 

The jury awarded Mrs. Walters actual damages, which the Circuit Court appropriately offset 

by the amounts she received in pretrial settlements from Mr. Riffe and Bank of America. Mrs. 
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Walters also received an award of attorney's fees and costs, to which she has a separate statutory 

entitlement pursuant to W. Va. Code § 31-17-17(c). The circuit court properly offset its award of 

attorney's fees by the amount she received, however, no further reduction ofthe attorney's fee award 

is appropriate, given that Quicken Loans, Mr. Riffe, and Bank ofAmerica are not jointly liable for 

a single, indivisible loss. Syl. Pt. 8, Bd. ofEd. v. Zando, 182 W. Va. at 602. Instead, attorney's fees 

are a divisible injury, evidenced by the fact that the Act provides that borrowers are entitled to 

damages and attorney's fees. See W. Va. Code § 31-17-17(c). 

Quicken Loans argues that the circuit court's reduction by $32,500 was not by way of an 

offset, but instead, was part of its determination ofa reasonable fee award. However, it is clear that 

the circuit court applied offset to reduce the attorney's fees. In its conclusions regarding offset, the 

circuit court held that Quicken Loans is "entitled to full credit against the jury verdict of$27,000.00, 

and credit against the attorney fee award of$32,500.00." (Order, at 19 [A.R. 2023].) The circuit 

court concluded that the attorney fee award was reasonable, consistent with its consideration of the 

Aetna factors, once proper offsets were made. "Thereupon, with the Aetna factors considered 

herein, and the proper calculations and offsets made, the court determines that a reasonable award 

of attorney's fees and costs here is $156,653.38." (Id. at 19-20 [A.R. 2021].) Because the circuit 

court was well within its discretion to find that the full amount of attorney's fees requested was 

reasonable, given the overlapping evidence necessary to prove Mrs. Walters's successful claim, as 

more fully articulated above, it is clear that the circuit court applied $32,500 in offset. 

No additional offset is appropriate because attorney fees arise from a separate and divisible 

injury from the damages arising from the inflated mortgage loan. The well-reasoned attorney fee 
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award was within the circuit court's discretion and should be affimled. 

CONCLUSION 

Respondent Sue Walters respectfully l'eql.lests that this COUlt affirm the decisions of the 

Circuit Court ofRaleigh County denying Quicken Loan's Motion for Judgment on the Pleadings as 

to Count II, and awarding Mrs, Walters attorney's fees and costs as soundly within the discretion of 

the circuit court, 

Respectfully Submitted, 

MARSHA GALE WALTERS, 

administratrix for SUE WALTERS 


Sarah K. Brown (WVSB ID No. 10845) 
Counsel for Respondent 
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