
IRGINIA 

No. 16-0298 

IN THE SUPREME COURT OF APPEALS OF WEST 

QUICKEN LOANS INC., 

Defendant below, 

Petitioner, 

v. 

SUE WALTERS, 

Plaintiff below, 

Respondent 

(From the Circuit Court of RaJeigh County, No. ll-C-1l23-K) 

BRIEF OF PETITIONER QUICKEN LOANS INC. 

Jeffrey J. Bresch (WV Bar No. 9558) 
JONES DAY 

500 Grant Street, Suite 4500 
Pittsburgh, PA 15219 
(412-391-3939) 
jbresch@jonesday.com 

Carrie Goodwin Fenwick (WV Bar No. 7164) 
GOODWIN & GOODWIN, LLP 
300 Summers Street, Suite 1500 
Charleston, WV 25301 
(304-346-7000) 
cgf@goodwingoodwin.com 

Counsel for Petitioner Quicken Loans Inc. 

NAJ-JSOJ074382 

mailto:cgf@goodwingoodwin.com
mailto:jbresch@jonesday.com


TABLE OF CONTENTS 


Page 

TABLE OF AUTHORITIES .......................................................................................................... i 


ASSIGNMENTS OF ERROR ....................................................................................................... 1 


INTRODUCTION AND STATEMENT OF THE CASE. ............................................................ 2 


SUMMARY OF ARGUMENT ................................................................................................... 12 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION .................................... 14 


ARGUMENT ............................................................................................................................... 14 


CONCLUSION............................................................................................................................ 30 


-1



TABLE OF AUTHORITIES 


Page 

CASES 

Aetna Cas. & Sur. Co. v. Pitrolo, 
176 W. Va. 190 ................................................................................................................ passim 

Chevy Chase Bank v. McCamant, 

204 W. Va. 295, 512 S.E.2d 217 (1998) ................................................................ 17, 18, 19,27 


Evans v. One Gateway Assocs., 

No. 13-0871,2014 W. Va. LEXIS 756 (June 13,2014) ................................................... .18, 19 


Farrar v. Hobby, 

506 U.S. 103 (1992) ................................................................................................................. 21 


Heldreth v. Rahimian, 

219 W. Va. 462, 637 S.E.2d 359 (2006) ........................................................................... .17, 27 


Hewitt v. Helms, 

482 U.S. 755 (1987) ........................................................................................................... 18, 19 


Horkulic v. Galloway, 

222 W. Va. 450, 665 S.E.2d 284 (2008) .................................................................................. 27 


Karpacs-Brown v. Murthy, 

224 W. Va. 516,686 S.E.2d 746 (2009) .................................................................................. 27 


Meadows v. Wal-Mart Stores, Inc., 

207 W. Va. 203, 530 S.E.2d 676 (1999) ............................................................................ 15, 16 


Mildred L.M v. John o.F., 

192 W. Va. 345, 452 S.E.2d 436 (1994) .................................................................................. 15 


Nagle v. Experian Info. Solutions, Inc., 


297 F.3d 1305 (1Ith Cir. 2002) ............................................................................................... 19 


Newport News Holdings Corp. v. Virtual City Vision, 

650 F.3d 423 (4th Cir. 2011) ................................................................................................... 19 


Quicken Loans, Inc. v. Brown, 


777 S.E.2d 581 (2014) ............................................................................................................. 22 


NAI-1501074382 




TABLE OF AUTHORITIES 
(Cont.) 

Quicken Loans v. Brown, 
230 W. Va. 306 333-34, 737 S.E.2d 640 (2012) ..................................................................... 29 


Rhodes v. Stewart, 

488 u.s. 1 (1988) (per curiam) ...............................................................................................19 


Schartiger v. Land Use Corp., 

187 W. Va. 612, 420 S.E.2d 883 (1991) ...................................................................... 17, 18,20 


Shafer v. Kings Tire Serv., 

215 W. Va. 169,597 S.E.2d 302 (2004) ............................................................................ 24, 27 


Skibbe v. Accredited Home Lenders, Inc., 


No. 08-1393, 2014 U.S. Dist. LEXIS 69597 (S.D. W. Va. May 21,2014) ................. 12, 16, 17 


State ex reI. Ford Motor Co. v. Nibert, 


235 W. Va. 235, 773 S.E.2d 1 (2015) ...................................................................................... 15 


State ex reI. W. Va. Highlands Conservancy v. W. Va. Div. ofEnvtl. Prot., 

193 W. Va. 650,458 S.E.2d 88 (1995) .............................................................................. 21, 23 


Statler v. Dodson, 


195 W. Va. 646,466 S.E.2d 497 (1995) .................................................................................. 20 


Vanderbilt Mortg. & Fin., Inc. v. Cole, 

230 W. Va. 505, 740 S.E.2d 562 (2013) .................................................................................. 15 


STATUTES 

W. Va. Code § 31-17-8(m)(8) ................................................................................................ passim 


W. Va. Code § 31-17-17(c) ............................................................................................................ 17 


OTHER AUTHORITIES 

West Virginia Rule of Civil Procedure 60(a) ........................................................................ 8, 9, 10 


West Virginia Rule of Civil Procedure 30(b)(7) .............................................................................. 6 


West Virginia Rule ofAppellate Procedure 19 ............................................................................. 14 


West Virginia Rule ofEvidence 404 ............................................................................................... 6 


-11
NAl-1501074382 



ASSIGNMENTS OF ERROR 


1. 	 The circuit court erred by denying Quicken Loans' Motion for Judgment on the Pleadings 

as to count II of the complaint, an alleged violation ofW. Va. Code § 31-17-8(m)(8). 

2. 	 The circuit court erred by concluding that plaintiff below, Sue Ellen Walters, prevailed 

and, therefore, was entitled to attorneys' fees and costs, even though she did not secure 

any relief. 

3. 	 The circuit court erred by awarding fees and costs that were unreasonable, such as those 

incurred pursuing other defendants for other claims and those incurred pursuing 

unsuccessful claims. 

4. 	 The circuit court erred by failing to meaningfully balance any of the twelve factors set 

forth in Aetna Cas. & Sur. Co. v. Pitro[o, 176 W. Va. 190, 195-96; 342 S.E. 2d 156, 161

62 (1986) to assess the reasonableness of attorneys' fees and costs. 

5. 	 The circuit court erred by failing to make adequate findings of fact and conclusions of 

law as to the propriety of the requested attorneys' fees and costs. 

6. 	 The circuit court erred by failing to offset compensatory damages, which include 

attorneys' fees and costs, by the total amount of the pre-trial settlements between plaintiff 

and defendants Bank of America, N .A. and Kirk Riffe. 
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INTRODUCTION AND STATEMENT OF THE CASE 

This appeal is fundamentally about the scope of West Virginia Code § 31-17-8(m)(8) 

(referred to herein as the "appraisal statute") and its attorneys' fee provision. The appraisal 

statute is intended to prohibit a lender from issuing a subsequent secured loan that exceeds the 

fair market value of the property. Its terms are clear, and it requires more than one mortgage 

loan for an actionable claim. The Circuit Court ofRaleigh County applied the statute to this case 

which involves a single, fixed-rate, 30-year primary mortgage entered by Plaintiff Sue Ellen 

Walters ("Walters") and Quicken Loans Inc. ("Quicken Loans"). No other mortgage loans 

existed following the September 2007 closing and, therefore, the appraisal statute was not 

implicated. The motion for judgment on the pleadings filed by Quicken Loans should have been 

granted. 

But the motion for judgment on the pleadings was not granted, and Quicken Loans 

eventually went to trial. Walters asked the jury for more than a million dollars at the conclusion 

of the five-day trial, the majority of which was for punitive damages. The jury rejected all ofher 

claims, except the statutory claim and for that awarded her $27,000. Applying tIus Court's 

precedent from a case involving materially similar claims, the circuit court offset the jury verdict 

in its entirety, rendering it a nullity. Walters went home with nothing. The only people to 

benefit from this litigation are Walters' lawyers to whom the circuit court awarded more than 

$150,000 in attorneys' fees and costS.l The circuit court's award is riddled with error: it 

awarded attorneys' fees and costs to a party who did not prevail; its award was otherwise 

IOn June 17,2016, Walters' lawyers filed a motion to substitute Marsha Gale Walters, 
the executrix of the estate ofWalters. This Court has not yet ruled upon that motion and, 
therefore, Quicken Loans did not change the case caption. Although Quicken Loans did not and 
does not intend to oppose that motion, it is not apparent what interest Walters' estate may have in 
the resolution of this appeal which concerns the fees and costs sought by her attorneys. 
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unreasonable for a variety of reasons, such as including fees and costs incurred pursuing other 

defendants and unsuccessful claims; it failed to develop an appropriate record for this Court to 

review the propriety of the award; and it failed to reduce any award by the offset it granted to 

Quicken Loans. 

Quicken Loans requests that this Court reverse the denial of its motion for judgment on 

the pleadings and enter judgment in its favor. Alternatively, Quicken Loans seeks the reversal of 

the fee and cost award, or a remand of same for additional findings, for correction ofjudgment, 

and/or for such other relief as this Court deems appropriate. 

A. 	 Quicken Loans originates a fIXed-rate, 30-year mortgage loan that benefits 
Walters. 

In the summer of2007, Walters found herself in financial straits. She was saddled with 

mortgage payments she could not afford. After seeing an advertisement, she called Quicken 

Loans and sought to refinance her existing mortgage loan. Compl. ~ 9, (A.R. 16).2 Specifically, 

she sought a lower interest rate and a lower mortgage payment. Trial Tr. vol. II, 88:4-8, Mar. 3, 

2015 (A.R. 646). 

The loan origination process spanned weeks and included the exchange ofdocuments, 

many ofwhich were required to be signed, and multiple phone calls. See, e.g., PI. 's Trial Exs. 3

5 (A.R. 2073-2077). It also included an assessment of the value of the subject property. 

Quicken Loans contacted Title Source Inc. ("Title Source"), a related but independent company, 

to secure an appraisal from a licensed, certified West Virginia appraiser. Quicken Loans' 

Answer, Cross Claims, ~ 3-5 (A.R. 31-32). Title Source contracted with Riffe, an independent, 

2 References to the Appendix Record, the contents ofwhich were agreed to by the parties, 
are set forth as "A.R." The parties filed ajoint motion to file a consolidated appendix in this 
appeal as well as the appeal filed by Walters, No. 16-0299. As of the date this brief was 
finalized, that motion had not been granted. 
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licensed appraiser unaffiliated with Quicken Loans or Title Source, to perform an appraisal of 

the property. !d. Riffe appraised the property in or around September 2007. Compl., ~ 12 (A.R. 

17). See also Pl.'s Trial Ex. 14 (A.R. 2143-61). In reliance on Riffe's appraisal, Quicken Loans 

originated a fixed-rate, 30-year mortgage loan on September 14,2007. Compl. ~ 14 (A.R. 17). 

See also Pl.'s Trial Ex. 6 (A.R. 2078-80). 

Walters admitted at trial that the mortgage loan that Quicken Loans originated benefitted 

her. Tr. Tran. vol. II, 87:18-88:8 (A.R. 644-45). See also Quicken Loans Trial Ex. 7 (A.R. 

2026). She achieved each of the things she sought when she phoned Quicken Loans for the first 

time: It provided her with a lower interest rate that had the corresponding effect of lowering her 

monthly payments by $300 per month. !d. Walters enjoyed the benefits of the Quicken Loans 

mortgage loan for more than 20 months. Trial Tr. vol. II, 88:4-89: 1 (A.R. 645-46). During 

some of those twenty months, Bank ofAmerica serviced the loan. Compl., ~ 17-18 (A.R. 18). 

And when Walters again found herself in financial distress, Bank ofAmerica attempted to ease 

her distress by modifying the loan. See Quicken Loans Trial Ex. 8 (A.R. 2027-30). 

B. 	 Walters initiates this lawsuit against Quicken Loans, Riffe, and Bank of 
America. 

In December 2011, Walters filed a lawsuit against Riffe, Quicken Loans, and Bank of 

America arising out of the mortgage loan. Compl., ~ 3-5 (A.R. 16). Walters pursued six claims 

total. Two against Riffe, id. ~ 33-39 (A.R. 21-22) (asserting claims for negligence and for 

acceptance of fee contingent on predetermined conclusion); three against Quicken Loans, id. 

~ 20-32 (A.R. 18-21) (asserting claims for unconscionable inducement, "illegal loan," and fraud), 

and one against Bank of America, id. ~ 40-41 (A.R. 22) (illegal debt collection
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misrepresentation).3 Walters did not itemize or otherwise attempt to calculate damages sought, 

see id. ~ 19 (A.R. 18), though she did seek punitive damages against Quicken Loans, id., Fraud, 

Wherefore clause, sub-part (b) (A.R. 20-21). 

In its answer, Quicken Loans admitted certain allegations, including the principal amount 

of the loan, Quicken Loans' Answer, Feb. 3, 2012, ~ 14 (A.R. 25), denied others, and asserted 

cross-claims for indemnification against Riffe, see id., Cross-Claims, ~ 1-25 (A.R. 31-35). It 

also filed a motion for judgment on the pleadings arguing that Walters' claim for a violation of 

the appraisal statute failed as a matter oflaw. See Quicken Loans' Mot. for J. on the Pleadings 

as to Count II ofPl.s' Compl., June 2,2014 (A.R. 64-81). By its terms the statute requires a 

primary and secondary mortgage that in the aggregate exceed the fair market value of the 

property on the date that the latest mortgage loan was made: "no primary or subordinate 

mortgage lending transaction may contain terms which ... [s]ecure a primary or subordinate 

mortgage loan in a principal amount that, when added to the aggregate total ofthe outstanding 

principal balances ofall other primary or subordinate mortgage loans secured by the same 

property, exceeds the fair market value of the property on the date that the latest mortgage loan is 

made." W. Va. Code § 31-17-8(m)(8) (emphasis added). Walters did not allege the existence of 

a secondary mortgage, only a primary mortgage-the mortgage loan originated by Quicken 

Loans. See Compl. ~ 6-19 (A.R. 16-18). The circuit court rejected Quicken Loans' argument, 

holding that the appraisal statute applies where, as here, a single primary mortgage exceeds the 

fair market value of the home. Order Following Pre-Trial Conference, at 14, Dec. 10,2014 

(A.R. 270). 

3 Walters voluntarily abandoned her unconscionable inducement claim against Quicken 
Loans prior to trial. See June 16,2014 Notice of Dismissal of Count I (A.R. 82-83). 
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c. 	 Walters' discovery and litigation strategy was to develop claims other than 
Quicken Loans' alleged violation of the appraisal statute. 

Walters' claim for an alleged violation of the appraisal statute required evidence of the 

fair market value of the property at the date of loan origination and, if Quicken Loans asserted 

the affirmative defense that it relied on a bona fide appraisal from a licensed, certified appraiser, 

then also evidence that the appraisal did not comply with the Uniform Standards of Professional 

Appraisal Practice. See W. Va. Code § 31-17-8(m)(8). In light of Quicken Loans' admission 

regarding the principal amount of the loan, Walters did not need any discovery to establish the 

statutory claim. Rather she only needed to produce expert testimony regarding the value of the 

home at the closing and the sufficiency ofRiffe's appraisal. 

Walters pursued discovery to advance her other claims, including by noticing topics for 

deposition pursuant to Rule 30(b)(7) of the West Virginia Rules ofCivil Procedure that 

concerned origination of the loan, including its "solicitation" and "closing," and facts related to 

Quicken Loans' alleged "knowledge." Pl.'s Notice of30(b)(7) Dep., Nov. 13,2012 (A.R. 45

47). 

In connection with her fraud claim, Walters stated her intention to introduce testimony of 

so-called "pattern and practice" witnesses at trial to establish intent. Quicken Loans filed a 

motion in limine to exclude Walters' "pattern and practice" witnesses: Juanita Bishop, 

Loewanna Settle, and Anthony O'Brien. See Def. Quicken Loans' Mot. in Lim. to Exclude PI.'s 

Possible Pattern and Practice Witnesses, Nov. 1,2013 (A.R. 54-63); Mem. in Further Supp. of 

Def. Quicken Loans' Mot. in Lim. to Exclude PI.'s Possible Pattern and Practice Witnesses, Sept. 

30,2014 (A.R. 215-49). Following briefing and a hearing required by Rule 404 of the West 

Virginia Rules of Evidence, the circuit court refused to allow Ms. Settle to testify, but permitted 

the latter two persons to testify. See Order Granting in Part and Denying in Part Quicken'S 
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Motion in Limine To Exclude Pl.'s Possible Pattern and Practice Witnesses ("Rule 404(b) 

Order") at 6, Nov. 12,2014 (A.R. 255). It concluded that the proposed testimony from "would 

be relevant to the plaintiffs claims, especially the plaintiffs allegation of fraud, to demonstrate 

this defendant's intent in this case." Id. See also Hr'g Tr., 7:18-20, Sept. 30,2014 (A.R. 106) 

(Walters' counsel stated that the Rule 404(b) testimony "is presented for the purpose of 

establishing Defendants' intent, knowledge, absence ofmistake and lack of accident"). After 

another hearing conducted during trial, the Court permitted Ms. Mazza to testify as a pattern and 

practice witness. See Trial Tr. vol. II, 40:3-5 (A.R. 597). Ms. Mazza and Ms. Bishop testified at 

trial; Mr. O'Brien did not. See Trial Tr. vol. II, 113-145 (A.R. 670-702). 

D. 	 Walters pursues claims against Riffe and Bank of America but ultimately 
settles with both prior to trial. 

Walters also sought pre-trial discovery from Riffe and Bank ofAmerica, see, e.g., Docket 

Sheet at 6/12112 (A.R. 2), and engaged in motions practice with Riffe, see, e.g., id. at 2114/13 

(A.R. 3) as well as Bank ofAmerica, see id. at 3/8/14 (A.R. 4). However, both settled prior to 

trial. Walters and Bank of America had settlement discussions as early as September 2012, 

though disputes developed causing the parties to require judicial intervention both by the circuit 

court and by a federal bankruptcy court. See generally Order Directing PI. Sue Ellen Walters 

and Def. Bank of America, N.A. to Request Approval of Settlement Agreement from Bankr. Ct, 

and, Pending Approval, to Effectuate Said Settlement, Apr. 3, 2013 (A.R. 48-53). On or about 

November 24,2014, Walters executed a settlement agreement with Bank of America, pursuant to 

which Bank ofAmerica would pay Walters $23,000, which included $7,500 allocated for 

attorneys' fees. See Settlement Agreement and Release (A.R. 1657-63). 
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In early January 2015,just three months before the March trial and following briefing on 

summary judgment, Walters and Riffe agreed to a settlement in principle following a mediation. 4 

It is Quicken Loans' understanding that Riffe will pay Walters $75,000, which includes $25,000 

allocated for attorneys' fees. See Order Granting Def. Quicken Loans, Inc. ' s Motion to Correct 

the Verdict Pursuant to West Virginia Rule of Civil Procedure 60(a) And Granting Plaintiffs 

Pet. For Award of Attorney's Fees at Finding of Fact ,-r 9 (A.R. 2007). Thus, in total, Walters has 

received or will receive $98,000 in settlement proceeds from co-defendants Riffe and Bank of 

America. 

E. The five-day jury trial and verdict. 

Quicken Loans proceeded to trial as the sole defendant. Walters pursued her claims for a 

violation of the appraisal statute and for fraud. The trial lasted five days, with Walters calling 

five witnesses-Walters herself, Juanita Bishop, Carla Mazza, Dean Dawson, and Robert 

Wilson-and introducing 22 exhibits. See generally Trial Tr. vols. II-III, Mar. 3 and 4,2015 

(AR.558-1133). Walters sought more than $1 million in damages. See Trial Tr. vol. V, 81 :11

85:24, Mar., 6, 2015 (A.R. 1282-86).5 At the trial's conclusion, the jury rejected Walters' claims 

for fraud, punitive damages, and that Quicken Loans "willfully" loaned more than the fair market 

value of the home. It returned a verdict in favor ofWalters on her claim for a violation of the 

appraisal statute and awarded her $27,000. See Verdict, Mar. 6, 2015 (A.R. 1341). 

F. Walters and Quicken Loans each pursue post-trial relief. 

4 Walters and Quicken Loans could not agree on a settlement either at the January 
mediation or thereafter. 

5 The circuit court denied oral motions to enter judgment in favor of Quicken Loans at the 
close ofWalters' affirmative case, Trial Tr. vol. III, Mar. 4, 2015, 8:10-23:14 (AR. 851-66), and 
at the close of all the evidence, id. at 220:6-233:2 (AR. 1064-77). 
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In post-trial briefing, Quicken Loans filed a Motion to Correct the Verdict Pursuant to 

West Virginia Rule of Civil Procedure 60(a), requesting that the circuit court offset the $27,000 

jury award in favor ofWalters by the sum of the settlement agreements that Walters entered with 

co-Defendants Riffe and Bank Of America, $98,000, and hold the remaining $71,000 in 

abeyance pending resolution of Walters' petition for award of attorneys' fees. See Quicken 

Loans' Mot. to Correct the Verdict Pursuant to W. Va. Rule ofCiv. Proc. 60(a), June 1,2015 

(A.R. 1641-1703); Quicken Loans' Br. in Reply to Pl.'s Resp. in Opp'n to Def.'s Mot. to Correct 

the Verdict, Sept. 25, 2015 (A.R. 1906-11). Walters opposed this motion. See Pl.'s Resp. in 

Opp'n to Quicken Loans' Mot. to Correct the Verdict, Sept. 11,2015 (A.R. 1811-22). 

Walters filed a Petition for Award of Attorney's Fees, seeking $180,312.55 in fees and 

costs for 675 hours ofwork. See Pl.'s Pet. For Award ofAtt'ys Fees, June 1,2015, at 5, 16 

(A.R. 1346, 1357). The 675 hours represented the hours Plaintiff expended pursuing all claims 

and all defendants. See Pl.'s Reply In Supp. ofPet. for Award ofAtt'ys Fees at 5-7, Sept. 25, 

2015 (A.R. 1880-82). Walters reduced her requested award of attorneys' fees by $32,500, 

representing settlements that Walters reached with Defendants Riffe and Bank ofAmerica, in 

which Bank of America agreed to pay Walters $7,500 in attorneys' fees, and Riffe agreed to pay 

Walters $25,000 in attorneys' fees. Pl.'s Pet. for Award of Att'ys Fees, at 15-16, June 1,2015 

(A.R. 1356-57). Walters did not indicate which time entries corresponded to this $32,500 write 

down and which did not. Id. See also Pl.'s Reply In Supp. ofPet. for Award of Att'ys Fees at 5

7, Sept. 25, 2015 (A.R. 1880-82). Following a telephonic hearing, the circuit court required that 

Walters revise her petition for fees and costs to distinguish costs incurred pursuing co-defendants 

Riffe and Bank of America, as well as those incurred pursuing claims on which Walters did not 

prevail. See Order Setting Schedule on Post-Trial Issues (A.R. 1807-10). It rejected Quicken 
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Loans' request for discovery or an evidentiary hearing to assess the accuracy of the fee 

submission. Id. 

Walters filed a revised submission, adding detail to certain entries and increasing without 

explanation the hourly rates charged by each timekeeper. See Aff. of Sarah K. Brown with 

attached Revised Time Sheets Regarding Pet. for Award of Att'ys Fees, July 24,2015 ("Rev. 

Brown Aff.") (A.R. 1707-1806). Walters did not adequately distinguish time entries associated 

with work on the statutory claim from time entries associated with work on the claims for fraud, 

punitive damages, or willfulness. See id. The circuit court held oral argument on Quicken 

Loans' Motion to Correct the Verdict Pursuant to West Virginia Rule of Civil Procedure 60(a) 

and on Walters' Petition for Award of Attorneys' Fees on October 8, 2015. See generally Hr'g 

Tr., Oct. 8,2015 (A.R. 1912-45). 

After the close of briefing and oral argument, the circuit court issued an Order Granting 

Defendant Quicken Loans, Inc.' s Motion to Correct the Verdict Pursuant to West Virginia Rule 

of Civil Procedure 60(a) and Granting Plaintiff's Petition for Award of Attorney's Fees on 

February 23, 2016 ("Order") (A.R. 2005-25). On the issue of offset, the circuit court found that 

it was "clear" that Walters "suffered a single indivisible loss arising from the combined actions 

ofDefendant Quicken and the settling co-defendants, Bank of America and Kirk Riffe" and, 

therefore, "Defendant Quicken is entitled to an offset as a matter oflaw." Id., at 7 (A.R. 2011). 

It ordered that the settlement proceeds be applied to offset the $27,000 jury verdict. Id. at 20 

(A.R. 2024). 

On the issue of attorneys' fees, the circuit court concluded that Walters was entitled to an 

award of fees and costs. It found that she "prevailed" on her claim of a violation of the appraisal 

statute "regardless of the dollar amount of damages actually awarded." Order, at 9 (A.R. 2013). 
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Moreover, it found that, "[a]lthough one could perhaps quibble over a few hours here and there, 

and even a few particular entries," Walters' "submissions in support of an award of attorney's 

fees are appropriate ...." Id. at 11 (A.R. 2015). The circuit court concluded that both the time 

expended and the fees incurred were reasonable. As to time, it found that the 708.65 hours 

expended were "reasonable" for a case that "included extensive hearings and briefing ... 

including a full evidentiary hearing on the admissibility of Rule 404(b) evidence. Two (2) 

extensive mediation sessions were held herein, ..., and dozens of oral depositions ...." Id. at 

11-12 (A.R. 2015-16).6 The circuit court likewise found the hourly rate reasonable. !d. at 12 

(A.R.2016). 

After assessing certain of the factors set forth in Aetna Cas. & Surety Co. v. Pitrolo, 176 

W. Va. 190,342 S.E.2d 156 (1986), see Order, at 14-20 (A.R. 2018-24), the circuit court 

awarded Walters the entirety of the fees and costs sought less "the amount of attorney's fees 

received from each settling co-defendant," which was $32,500, id. at 14 (A.R. 2018). It 

implicitly concluded that Walters was not entitled to recover for "time spent on matters solely 

related to the settling co-defendants." Id. Then the circuit court concluded without any 

calculation on the record that "45.2 hours may be attributed to the matters related exclusively to 

Defendant Riffe, at a cost of$10,380[]. Therefore, the court determines that reducing the 

attorney fee request by the sum of$25,000, received ... from Defendant Riffe would more than 

adequately compensate for time spent on matters related exclusively to him." Id. And, similarly, 

that "25.9 hours were spent litigating matters related exclusively to Defendant Bank of America, 

at a cost of$7,145[]. Therefore, reducing plaintiffs attorney fee request by the sum of 

$7,500[]," received from Bank of America "would appropriately compensate for this time." Id. 

6The 708.65 hours represents the 674.95 hours allegedly spent on the underlying trial and 
the 33.7 hours allegedly spent on the post-trial briefing. !d. at 11 (A.R. 2015). 
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Accordingly, the Circuit Court "reduce[d] the fee award by the $32,500, designated as attorney 

fees, and received in settlements from the other defendants." !d. at 19 (A.R. 2023). But it 

declined to give Quicken Loans "any credit or 'overage' beyond the actual damages award 

attributed to the settlements with co-defendants": Quicken Loans was "only entitled to full credit 

against the jury verdict of$27,000[] and credit against the attorney fee award of $32,500[]." Id. 

Walters was awarded $156,653.38 in fees and costs. Id. at 20 (A.R. 2024). 

SUMMARY OF ARGUMENT 

A. 	 Walters failed to state a claim for relief and, therefore, the circuit court erred 
in rejecting Quicken Loans' motion for judgment on the pleadings. 

When interpreting a statute, a circuit court must give effect to each word and clause. It 

cannot write out or read over statutory language. The appraisal statute by its terms requires a 

primary and subordinate mortgage that, in combination, exceed the fair market value of the 

property on the date that the latest mortgage loan is made. W. Va. Code § 31-17-8(m)(8). See 

Skibbe v. Accredited Home Lenders, Inc., No. 08-1393, 2014 U.S. Dist. LEXIS 69597 (S.D. W. 

Va. May 21,2014). The circuit court disregarded Skibbe and applied an interpretation of the 

statute that is at odds with its plain terms. Specifically, the circuit court found that the appraisal 

statute applies to a single, primary mortgage loan. This was error. 

B. Walters was not entitled to any attorneys' fees and costs. 

As a general matter, a litigant is not entitled to recover attorneys' fees and costs. There 

are exceptions to this rule, including where a statute expressly permits the recovery of such fees 

and costs. But even then the right to attorneys' fees and costs is not automatic: a litigant must 

prevail. A prevailing litigant is one who achieves significant success on a significant claim. If 

that hurdle is cleared, the litigant is entitled only to reasonable fees and costs. 
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Here, the circuit court concluded that Walters prevailed against defendant Quicken Loans 

because she secured a jury award for $27,000 on a single claim for a violation of the appraisal 

statute. The attomeys' fee and cost award was an abuse of discretion. In reaching its conclusion, 

the circuit court did not mention that the jury verdict was offset in its entirety by pre-trial 

settlements and thus did not accurately assess whether securing a pronouncement that a statute 

was violated without any benefit or change in the nature of the parties' relationship was 

sufficient to render Walters a "prevailing" party. Then, in its analysis of the reasonableness of 

the requested fees and costs the circuit court likewise failed to exclude time and effort spent 

pursuing claims and allegations that proved unsuccessful at trial-fraud, punitive damages, and a 

"willful" violation of the appraisal statute-which were the thrust of Walters' litigation efforts 

both pre- and at trial and the primary drivers behind the more than $1 million in damages sought. 

In fact, the circuit court specifically referenced the Rule 404(b) hearing on pattern and practice 

evidence, which was relevant only to Walters' fraud claim, to support its finding that fees and 

costs were reasonable. 

Not only did the circuit court find fees and costs incurred pursuing unsuccessful claims 

reasonable and subject to recovery, it also permitted recovery Walters to benefit from fees and 

costs spent pursuing claims against other defendants. It was an abuse of discretion for the court 

to apply offset funds to fees and costs to which Walters was not entitled because they were 

incurred pursuing other claims against other defendants. It harmed Quicken Loans in two ways: 

first, the fees and costs spent pursuing other defendants were not excluded from reasonable fees 

and costs and, second, it was denied the application of those offset funds to any fees and costs 

that could have been deemed reasonable. 
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The circuit court further abused its discretion in its application of the Aetna factors, 

which were applied mechanically and did not meaningfully balance those factors that were 

neutral or in favor of at least reducing any award. The circuit court's denial of Quicken Loans' 

request for an evidentiary hearing precluded the circuit court from conducting a fulsome analysis 

and Quicken Loans from challenging the merit of Walters' requested fees and costs. 

Walters should not have recovered any fees and costs because she did not prevail or, 

alternatively, because the only reasonable award was zero. The circuit court's award of 

$156,653.38 was, therefore, reversible error. In any event, the circuit court should not have 

awarded Walters the entirety of the award. The circuit court failed to offset the award by the 

$71,000 that remained after the application of the pre-trial settlement monies to the damages the 

jury awarded. This Court has already concluded that attorneys' fees and costs are compensatory 

damages that are subject to offset. As discussed, the circuit court only offset attorney fees and 

costs by those that Walters was not entitled to recover-fees and costs spent pursuing other 

defendants for other claims. It did not otherwise apply the offset to attorneys' fees. This was 

error. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Quicken Loans believes that this case should be set for argument under Rule 19 of the 

West Virginia Rules of Appellate Procedure because it involves (1) error in the application of 

settled law; (2) an unsustainable exercise of discretion where the law governing that discretion is 

settled; and (3) a narrow issue of law. 
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ARGUMENT 


1. 	 The Circuit Court erred by denying Quicken Loans' Motion for Judgment on the 
Pleadings as to Count II of Walters' complaint, an alleged violation ofW. Va. Code 
§ 31-17-8(m)(8). 

Walters' claim for a violation of the appraisal statute is flawed as a matter of law. 

Quicken Loans moved for judgment on the pleadings, asserting that the appraisal statute by its 

plain language requires the existence ofmUltiple loans. Quicken Loans' Mem. of Law in SUpp. 

ofMotion for J. on the Pleadings, at 3, June 2, 2014 (A.R. 68). Therefore, Quicken Loans 

argued that the existence ofonly one single loan in this case did not trigger the appraisal statute, 

and Walters thus failed to state a claim for relief. Id. at 1-4 (A.R. 66-69). The circuit court 

rejected Quicken Loans' motion, and in doing so disregarded the plain language of the statute 

and federal precedent interpreting it. Order Following Pretrial Conference, at 11-14 (A.R. 267

70). 

This Court reviews a circuit court's statutory interpretation de novo. Mildred L.M. v. 

John o.F., 192 W. Va. 345, 350, 452 S.E.2d 436,441 (1994); State ex rei. Ford Motor Co. v. 

Nibert, 235 W. Va. 235,238, 773 S.E.2d 1,4 (2015). When interpreting a statute, a circuit court 

is required to give effect to the plain language ofthe statute. Vanderbilt Mortg. & Fin., Inc. v. 

Cole, 230 W. Va. 505, 510, 740 S.E.2d 562,567 (2013); Mildred L.M., 192 W. Va. at 350, 452 

S.E.2d at 441 (citing West Virginia Radiologic Tech. Ed. ofExaminers v. Darby, 189 W. Va. 52, 

427 S.E.2d 486 (1993). "A cardinal rule of statutory construction is that significance and effect 

must, if possible, be given to every section, clause, word, or part of the statute." Syl. Pt. 3, 

Meadows v. Wal-Mart Stores, Inc., 207 W. Va. 203, 530 S.E.2d 676 (1999). 

While the circuit court in this case purported to follow this "cardinal rule," Order 

Following Pretrial Conference, at 14 (A.R. 270), it did just the opposite, giving effect to only 

some words in the statute while omitting others. The appraisal statute provides 
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In making any primary or subordinate mortgage loan, no licensee 
may, and no primary or subordinate mortgage lending transaction 
may, contain terms which: ... (8) Secure a primary or subordinate 
mortgage loan in a principal amount that, when added to the 
aggregate total of the outstanding principal balances of all other 
primary or subordinate mortgage loans secured by the same 
property, exceeds the fair market value of the property on the date 
that the latest mortgage loan is made. 

W. Va. Code § 31-17-8(m)(8). By its plain language, multiple loans must combine to form an 

aggregate total of outstanding principal balances in excess of the subject property's actual fair 

market value. Or, stated differently, one primary mortgage loan by itself does not fall within the 

ambit of the statute. 

Skibbe, 2014 U.S. Dist. LEXIS 69597, is on point. There, a federal court sitting in West 

Virginia concluded that "[b]y its terms, the [appraisal] statute does not apply when a borrower 

takes out her first mortgage loan and the principal of that loan exceeds the fair market value of 

the property at the time the loan is made." /d. at *17. 

Walters alleged that the loan originated by Quicken Loans, by itself, exceeded the value 

of the subject property at the time of the closing. CompI. ~ 6-19 (A.R. 16-18). The circuit court 

concluded that that was sufficient to state a claim, finding that the appraisal statute applies to 

"both instances in which a primary mortgage transaction exceeds the fair market value of the 

home, and when a primary and secondary mortgage, when added together, exceed the fair market 

value of the home." Order Following Pretrial Conference, at 14 (A.R. 270). The circuit court 

reached this conclusion by giving no effect to material clauses of the statute, specifically those 

clauses which explained the circumscribed conduct. Indeed, the circuit court gave effect only to 

the statutory language in bold: 

In making any primary or subordinate mortgage loan, no licensee 
may, and no primary or subordinate mortgage lending transaction 
may, contain terms which: ... (8) Secure a primary or subordinate 
mortgage loan in a principal amount that, when added to the 
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aggregate total of the outstanding principal balances of all other 
primary or subordinate mortgage loans secured by the same 
property, exceeds the fair market value ofthe property on the date 
that the latest mortgage loan is made. 

W. Va. Code § 31-17-8(m)(8) (emphasis added). The circuit court disregarded that the primary 

mortgage loan must be "added to the aggregate total of the outstanding principal balances of all 

other ... mortgage loans" and that these loans cumulatively must exceed the fair market value of 

the property on the date that the "latest" mortgage loan is made. 

Not only did the circuit court fail to give effect to "every section, clause, word, or part of 

the statute," Syl. Pt. 3, Meadows, it also disregarded Skibbe, which although not binding should 

at least have been persuasive authority. Skibbe was faced with the same issue of statutory 

interpretation and involved materially identical facts-a single mortgage loan refinanced into 

another single mortgage loan. The circuit court implicitly rejected the court's holding in Skibbe, 

though it did not cite any contrary authority. 

By its terms, the appraisal statute requires the existence of multiple mortgage loans. 

Walters' allegations are not sufficient to make out a claim under the appraisal statute. Her claim 

for a violation of Section 31-17-8(m)(8) of the West Virginia Code should have been dismissed. 

If this Court agrees, then it does not need to consider any ofthe other assignments of error 

asserted herein. 

2. 	 The Circuit Court erred by concluding that Plaintiff, who did not secure any relief, 
prevailed and, therefore, was entitled to attorneys' fees. 

As a threshold matter, a litigant must prevail to recover attorneys' fees and costs under 

the appraisal statute. See W. Va. Code § 31-17-17(c) (stating that a borrower may recover 

"reasonable attorneys['] fees and costs" for "[a]ny residential mortgage loan transaction in 

violation of this article"). The circuit court acknowledged that this is so. Order, at 8-9 (A.R. 

2012-13). But it abused its discretion when it concluded that, "regardless ofthe dollar amount 
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ofdamages actually awarded," "the upshot of the matter is that [Walters] prevailed ...." Order, 

at 9 (A.R. 2013) (emphasis added). See Heldreth v. Rahimian, 219 W. Va. 462, 466, 637 S.E.2d 

359,363 (2006) (reversing an attorney fee award for an abuse of discretion). 

West Virginia courts require more than just a favorable jury verdict to render a party 

"prevailing" and thereby entitled to a fee award. In Schartiger v. Land Use Corp., 187 W. Va. 

612,420 S.E.2d 883 (1991), this Court explained that "for a party to 'prevail' at trial, ... he must 

demonstrate significant success on a significant claim." Id. at 616, 420 S.E.2d at 887 (emphasis 

added). The plaintiff "must have succeeded in effecting a 'material alteration ofthe legal 

relationship of the parties, ", id. (quoting Texas State Teachers v. Garland Indep. School D., 489 

U.S. 782, 783 (1989)). Indeed, West Virginia courts have refused attorneys' fees and costs even 

where the plaintiff obtained a favorable verdict. In Evans v. One Gateway Assocs., No. 13-0871, 

2014 W. Va. LEXIS 756 (June 13,2014), this Court found that a plaintiff did not prevail where 

the jury verdict was reduced, but not eliminated, by the damages awarded pre-trial to the 

defendant. Similarly, in Chevy Chase Bankv. McCamant, 204 W. Va. 295, 305, 512 S.E.2d 217, 

227 (1998) (per curiam), this Court reached a similar substantive conclusion, though it did not 

engage in a prevailing party analysis. It affirmed the trial court's rejection of the debtor's fee 

petition under the West Virginia Consumer Credit and Protection Act where the lender's single, 

minor statutory penalty was more than offset by the judgment rendered in favor of the lender on 

its claims. Pursuant to this Court's precedent, a party is not entitled to fees for success on a 

minor claim which secures a verdict that is diminished by an offset prior to the entry of 

judgment. Here, the jury trial resulted in no success, no additional monies, and no benefit to 

Walters. The only conceivable benefit is the petition for fees and even that would go to Walters' 

lawyers, not Walters. 
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West Virginia courts have considered federal precedent to establish and apply these 

standards. See, e.g., Schartiger, 187 W. Va., at 615-16, 420 S.E.2d at 886-87 (referencing 

federal law). In fact, the baseline prevailing-party requirement, which was applied by the West 

Virginia court in Schartiger, has its roots in Hewitt v. Helms, 482 U.S. 755 (1987). There, 

although the plaintiff-respondent's rights were technically violated, qualified immunity 

precluded any relief. The United States Supreme Court concluded that the plaintiff was not a 

prevailing party since he did not receive any damages or other relief. !d. at 760. A plaintiff must 

"receive at least some relief on the merits of his claim before he can be said to prevail," id. and 

the "moral satisfaction" of a statement that his rights were violated was not sufficient. !d. at 762. 

Likewise, the Supreme Court in Rhodes v. Stewart, 488 U.S. 1 (1988) (per curiam), found that 

the inmate-plaintiffs did not prevail despite obtaining a declaratory judgment that the prison

official defendants violated their Constitutional rights because the declaratory judgment did not 

affect the behavior of the defendants toward the plaintiffs, who were no longer in custody. In 

both Hewitt and Rhodes, although the plaintiffs could claim some success, the Court found that 

the plaintiffs, in effect, secured no actual benefit. 7 

Walters will not secure any relief, monetary or otherwise, from Quicken Loans and, 

therefore, did not prevail. Following a five-day trial on several claims for which Walters sought 

7 In these federal cases, the prevailing party standard was developed in the context of 
civil rights statutes. However, other federal courts have subsequently applied similar standards 
to consumer protection statutes like the one at issue here. See, e.g., Nagle v. Experian Info. 
Solutions, Inc., 297 F.3d 1305, 1306-08 (11 th Cir. 2002) (upholding a denial of attorneys' fees 
where the district court found that a plaintiff that obtained a judgment in his favor on a Fair 
Credit Reporting Act claim but received no damages); Newport News Holdings Corp. v. Virtual 
City Vision, 650 F.3d 423,444 (4th Cir. 2011) (affirming district court's denial of attorneys' fees 
based on the finding that a plaintiff that withdrew its copyright claim under the 
Anticybersquatting Consumer Protection Act, but obtained an award of costs, was not a 
prevailing party because there was no material alteration of the legal relationship between the 
parties). 
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seven figures in damages, the jury found a single violation of the appraisal statute and awarded 

her $27,000. Jury Verdict Fonn (A.R. 1341). After the appropriate offset for pre-trial 

settlements of co-defendants Kirk Riffe and Bank of America, which together total 

approximately $98,000, Walters will not receive a dollar from Quicken Loans. See Order, at 20 

(A.R. 2024). As such, there has been no alteration ofthe legal relationship between Walters and 

Quicken Loans. Quicken Loans has not been ordered to do, or not do, anything. The jury 

verdict is, like the judicial pronouncement in Hewitt, the declaratory judgment in Rhodes, and the 

verdict in Evans and McCamant, a "hollow victory'; that afforded Walters none of the monetary 

relief she sought. The legal relationship between Quicken Loans and Walters is no different now 

than it was the day before trial. The jury verdict finding for Walters is, for all practical purposes, 

a nullity. 

Far from prevailing at trial, Walters would have been in a better position had she 

accepted Quicken Loans' pre-trial reasonable and modest settlement offer. Months before trial 

during a day-long mediation, Quicken Loans offered to settle. Unlike the jury award, Quicken 

Loans' proposed settlement would not have been subject to an offset. As this Court explained, 

"a party who receives less from the jury than he was offered by his opponent has not necessarily 

'materially altered' their relationship." Schartiger, 187 W. Va. at 616, 420 S.E.2d at 887 

(emphasis omitted). Here, because the jury verdict will be offset, Walters will not have the 

benefit of the proffered settlement funds, which she could have received without the expense and 

inconvenience ofa five-day trial. If Walters' attorneys are allowed to reap the benefit of forcing 

a trial in this matter when their client is left in a worse position, then they will profit essentially 

at her expense. This will create perverse incentives for lawyers to put their interest in recovering 

fees before their client's and the judiciary's interest in the most effective resolution of a lawsuit. 
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Walters did not "prevail" and, therefore, the circuit court should have rejected her request 

for fees and costs. 

3. 	 The Circuit Court erred in its assessment of a "reasonable" fee, including its 
application of the twelve factors to assess the reasonableness of attorneys' fees and 
costs pursuant to Aetna Cas. & Sur. Co. v. Pitr%, 176 W. Va. 190, 195-96; 342 S.E. 
2d 156, 161-62 (1986). 

Even ifWalters did technically prevail, her "success" on one of six pleaded claims 

against one of three defendants is so limited that the only reasonable award of fees and costs is 

zero. This Court has cited United States Supreme Court precedent which supports a finding that 

the circuit court abused its discretion here. See Statler v. Dodson, 195 W. Va. 646, 655, 466 

S.E.2d 497,506 (1995) (citingFarrarv. Hobby, 506 U.S. 103 (1992»; State ex rei. W. Va. 

Highlands Conservancy v. W. Va. Div. ofEnvtl. Prot., 193 W. Va. 650, 655, 458 S.E.2d 88,93 

(1995) (same). In Farrar, after the jury found that the defendants violated the plaintiffs 

constitutional rights, the trial court entered judgment for the plaintiff, awarded $1 in nominal 

damages, and then granted the plaintiff attorney's fees. 506 U.S. at 106-07. The appellate court 

rejected the fee award. The Supreme Court affirmed, concluding that the trial court failed to 

engage in "any measured exercise of discretion" by applying the lodestar calculation given the 

plaintiffs purely technical victory. Id. at 114. The fee-shifting statutes "were never intended to 

produce windfalls to attorneys." Id. at 115. 

Here, Walters "succeeded" on only one of the three claims pled against Quicken Loans, 

and, after the offset, will recover nothing from Quicken Loans. See Order, at 20 (A.R. 2024). 

The amount involved and the results obtained prove that Walters aimed high and missed. In 

light of the outcome at trial, the circuit court's award of$156,653.38 in attorneys' fees and costs 

would be a windfall. Fees and costs should have been rejected outright as per se unreasonable. 
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Even if some amount of fees and costs were to be awarded, the circuit court's award of 

more than $150,000 for the "rather straightforward statutory violation" was unreasonable. 

Order, at 16 (A.R. 2020). An attorneys' fee award is made up of two parts: time and hourly 

rate.8 Walters claimed that she spent 675 hours through trial, plus an additional 27.7 hours in 

post-trial briefing. Order, at 11 (A.R. 2015). The reasonableness of the time spent requires an 

analysis of the proof required to prevail. To establish a violation of the appraisal statute, Walters 

only needed to establish two discrete issues: (1) the fair market value of the home on the day the 

loan was issued, and (2) the principal amount of the loan. See W. Va. Code § 31-17-8(m)(8). 

These narrow issues required little factual development. In fact, Quicken Loans admitted the 

principal amount of the loan in its answer to the complaint. Quicken Loans' Answer, at ~ 14 

(A.R. 25). Thus, Walters only needed to establish the ''true'' fair market value of the home on 

the day that the loan was issued, which she could have established by the testimony of a single 

expert witness and without any factual discovery. It was not reasonable to spend more than 700 

hours developing this claim. 

The circuit court acknowledged that the fees and costs Plaintiff sought "represented the 

total hours that the plaintiff expended at that time pursuing claims against all defendants and for 

all claims (including fraud, willfulness, and punitive damages)." Order at 5 (A.R. 2009) 

(emphasis added). Walters prevailed on none of the described claims. Yet, the circuit court did 

not separate time spent pursuing those unsuccessful claims. To the contrary, it expressly 

included such claims. For example, the circuit court found that the time spent on this case was 

reasonable because the litigation spanned three and a half years and included "extensive 

briefing," "numerous contested hearings," including a Rule 404(b) evidentiary hearing, and 

8 Quicken Loans does not challenge the reasonableness of the hourly rate. It does, 
however, challenge the apparent arbitrariness in its determination. 
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"many depositions." Order at 14-15 (A.R 2018-19). However, neither the referenced Rule 

404(b) hearing, see Hr'g Tr.,7:18-20 (A.R. 106), nor the depositions of Quicken Loans' 

executives, see P1.'s Notice of30(b)(7) Dep., Nov. 13,2012 (A.R. 45-47), were intended to 

establish a violation of the appraisal statute. Rather, they were used to attempt to demonstrate 

Quicken Loans' "intent, knowledge, absence ofmistake and lack of accident" for Walters' fraud, 

willfulness, and punitive damages claims--claims that were rejected by the jury. See Hr'g Tr., 

7:18-20 (A.R. 106). 

It is well-established in West Virginia that a petitioner may not recover attorneys' fees for 

time spent on unsuccessful claims. "Where there has been no success, an award of attorney fees 

for work completed on a losing claim would be unreasonable and inequitable." Quicken Loans, 

Inc. v. Brown, 777 S.E.2d 581,599 (2014). Apportionment of attorneys' fees between successful 

and unsuccessful claims is appropriate when time is spent on efforts that "achieved no 

appreciable advantage in the litigation." Syl. Pt. 5, W. Va. Highlands Conservancy, Inc., 193 W. 

Va. 650, 458 S.E.2d 88. The circuit court was required to apportion hours between those claims 

that were successful and those that were not. It abused its discretion by awarding Walters fees 

and costs for hours spent pursuing unsuccessful claims. 

Moreover, the circuit court committed clear error by including fees and costs incurred 

pursuing other defendants, Riffe and Bank ofAmerica. Such fees and costs should have been 

excluded as unreasonable.9 The circuit court implicitly recognized that it could not award fees 

incurred pursuing other defendants for other claims and so it attempted to eliminate these fees 

from the award by attributing certain hours to certain defendants. Order, at 14 (A.R. 2018). The 

9 Ironically the court found that $32,500 was a reasonable fee for securing $98,000 for 
Walters and concurrently found that $156,653.38 was a reasonable fee to secure nothing from 
Quicken Loans. 
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circuit court detennined that 45.2 hours could be attributed to matters related solely to Riffe, and 

25.9 hours could be attributed to matters related solely to Bank of America. !d. The circuit court 

appears to have relied solely on Walters' submissions in reaching these figures. The court made 

no findings as to the accuracy of these submissions, nor did it detail how it arrived at these 

figures. As discussed in section four, the accuracy of Walters' submissions is questionable at 

best, and Quicken Loans was not given an adequate opportunity to challenge the submissions. 

But even ifWalters spent only 71.1 hours pursuing other defendants, the circuit court still 

awarded Walters fees and costs for those efforts. It did so by using the offset monies to which 

Quicken Loans was entitled to eliminate the fees that it found were attributable to Walters' 

pursuit ofother defendants. Quicken Loans was thus deprived of the benefit of the $32,500 in 

offset monies as they were applied to reduce fees and costs to which Walters was not entitled. 

After a court applies the lodestar to determine the total fees and costs, this Court requires 

that it balance twelve factors to arrive at a reasonable award. The twelve factors are set forth in 

Aetna Cas. & Sur. Co. v. Pitr%, 176 W. Va. 190,195-96,342 S.E.2d 156, 161-62 (1986), and 

they include: (1) the time and labor required; (2) the novelty and difficulty of the questions; (3) 

the skill requisite to perfonn the legal service properly; (4) the preclusion of other employment 

by the attorney due to acceptance of the case; (5) the customary fee; (6) whether the fee is fixed 

or contingent; (7) time limitations imposed by the client or the circumstances; (8) the amount 

involved and the results obtained; (9) the experience, reputation, and ability of the attorneys; (10) 

the undesirability of the case; (11) the nature and length ofthe professional relationship with the 

client; and (12) awards in similar cases. 

The circuit court abused its discretion in its analysis of the Aetna factors by focusing only 

on those factors it felt supported an award of attorneys' fees while paying lip service but failing 
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to give proper weight to those factors that counseled against an award of attorneys' fees. This 

Court has held that, in the context ofa circuit court's Aetna analysis, "an abuse of discretion 

occurs when a material factor deserving significant weight is ignored, when an improper factor is 

relied upon, or when all proper and improper factors are assessed but the circuit court makes a 

serious mistake in weighing them." Shafer v. Kings Tire Serv., 215 W. Va. 169, 177,597 S.E.2d 

302,310 (2004) (quoting State v. Hedrick, 204 W. Va. 547, 553, 514 S.E.2d 397, 403 (1999)). 

The findings that the circuit court made regarding the factors that it determined weighed 

against Quicken Loans were contrary to the weight of the evidence. 

• 	 With regard to factor 3, the skills requisite to perform the legal service properly, 

the circuit court acknowledged that, although knowledge of consumer law was 

required, there was no particular skill needed to litigate the straight-forward claim 

on which Walters prevailed. Order at 16 (A.R. 2020). Without explanation, 

however, the court went on to contradict that statement by asserting that "the 

skills necessary to litigate such statutory violation would have to be somewhat 

enhanced, i.e., greater than those possessed by the average attorney." Id. The 

circuit court supported this finding without explanation as to how the "average" 

skill set that was purportedly required impacted the weight applied to this factor. 

• 	 With regard to factor 5, the customary fee, Walters' own submission casts doubt 

on how "customary" these fees actually are. During the July 2, 2015 telephonic 

conference, the circuit court acknowledged the deficiency of Walters' submission 

but permitted Walters to re-submit an affidavit with more detailed billing records 

so that the court could do the required entry-by-entry analysis. See Order Setting 

Schedule on Post-Trial Issues (A.R. 1807-10). On or about July 24,2015, 

Walters filed an Affidavit and Revised Time Sheets Regarding Petition for 

Attorneys' Fees (A.R. 1707-1806). That submission, like the first, was fatally 

flawed. Rather than validating, or even clarifying the time expended, Walters' 

revised submission further confirmed that she was seeking a windfall for her 

attorneys. Walters' revised filing increased nearly every time keeper's hourly rate 
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significantly, resulting in a baseless increase in the total fees sought. This 

unilateral increase in the billable rates reveals that Walters' counsel's billable 

rates are random and unjustifiable. 

• 	 With regard to factor 8, the amount involved and the results obtained, the circuit 

court characterized Walters' results as "mixed." Order at 17 (A.R. 2021). It 

reached this conclusion by failing to meaningfully balance the amount involved 

with the result. Walters sought more than a million dollars; the jury awarded her 

$27,000. This chasm reveals that Walters was dealt a decisive loss. Further, the 

circuit court considered the $27,000 jury award as the "result[] obtained" and 

disregarded that in earlier paragraphs it had reduced the jury award to zero by 

applying the offset for pre-trial settlements. It was error for the court to consider 

the $27,000 jury award as the result obtained when the jury award had already 

been reduced to zero. Order at 17-18 (A.R. 2021-22). 

• 	 With regard to factor 10, the undesirability of the case, the circuit court 

summarily concluded that this case was "highly undesirable." Order at 18 (A.R. 

2022). In reaching this conclusion, the court relied on the fact that Walters was a 

low-income client and the case involved the potential of a limited recovery. Id. 

However, the court's conclusion ignores the exact issue that it was analyzing

that this case involved a statute that provides for a potential award of attorneys' 

fees to prevailing parties. As Walters' counsel is a non-profit organization that 

admittedly relies on fee-shifting statutes like the one at issue to pursue other 

cases, this case was in fact highly desirable to her attorneys. The circuit court 

focused on the reasons why this case would be undesirable to a private attorney. 

The circuit court's analysis of those factors that it concluded weigh in favor of an award of fees 

and costs was flawed. 

Equally flawed was the circuit court's failure to balance factor 12, awards in similar 

cases, which the circuit court did not analyze at all, and other factors that weighed against an 
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award of fees and costs (or at least a reduction in the fees and costs awarded), including factor 2, 

whether the questions presented were novel or difficult, factor 4, whether Walters' counsel was 

precluded from pursuing other employment, or factor 7, whether time limitations were imposed. 

Order at 14-18 (A.R. 2018-22). The circuit court's failure to link the Aetna factors to its 

determination of the appropriate award was an abuse of discretion. A circuit court is required to 

do more than mechanically recite the twelve factors. It must engage in some balancing to arrive 

at a reasonable fee award. 

Here, given Walters' limited "success" the only reasonable award is no award at all. If, 

however, some award were appropriate, that award must be limited to the fees and costs incurred 

pursuing the "rather straightforward statutory violation on which [Walters] prevailed" and not 

other claims or other defendants. Order, at 16 (A.R. 2020). 

4. 	 The Circuit Court erred by failing to conduct an evidentiary hearing and failing to 
make adequate fmdings of fact and conclusions of law as to the propriety of the 
requested attorneys' fees and costs. 

Although the district court's discretion is broad, this Court has "cautioned, however, that 

we will not simply rubber stamp the trial court's decision ...." Shafer, 215 W. Va. at 177; 597 

S.E.2d at 310 (marks and citation omitted). A circuit court is "required to make findings of fact 

and conclusions of law" to allow this Court to assess "whether the circuit court engaged in a 

proper balancing of applicable factors." Id. (citation and marks omitted). See also McCamant, 

204 W. Va. at 304, 512 S.E.2d at 226 ("When a trial court awards attorney fees, it is required to 

make findings for this Court's determination of the reasonableness of the award."). An 

evidentiary hearing may be appropriate to assess the propriety of requested fees under certain 

circumstances. See, e.g., Karpacs-Brown v. Murthy, 224 W. Va. 516, 526, 686 S.E.2d 746, 756 

(2009); Horkulic v. Galloway, 222 W. Va. 450, 465,665 S.E.2d 284, 299 (2008). Here, the 

circuit court refused to hold an evidentiary hearing despite obvious flaws in Walters' 
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submissions. The circuit court did not have an adequate record and, therefore, it did not and 

could not make adequate findings offact and conclusions oflaw. 

First, as discussed in section three, Walters is not entitled to fees and costs for time spent 

pursuing other defendants or unsuccessful claims. As to efforts spent on claims rejected by the 

jury, the circuit court did not even attempt to segregate costs and fees incurred pursuing 

unsuccessful claims. See Order, at 5 (A.R. 2009). As to efforts spent pursuing other defendants, 

the circuit court relied on Walters' assertions in her briefing to determine the time spent and 

associated fees and costs incurred. Walters' briefing provided only arbitrary figures and was 

bereft of any meaningful detail (such as the time entries that made up the calculation). See PI. 's 

Pet. For Award ofAtt'ys Fees, at 15-16 (A.R. 1356-57); PI.'s Reply in Supp. ofPet. For Award 

ofAtt'ys Fees at 5-7 (A.R. 1880-82). Further, Walters unsupported figures were not subject to 

any scrutiny. Quicken Loans should have been provided the benefit of an evidentiary hearing to 

challenge the accuracy of Walters' submissions, particularly given the circuit court's apparent 

reliance on those submissions. 

Second, and relatedly, Plaintiffs unilateral and unexplained increase in hourly rates in its 

supplemental submission reveals the arbitrary nature of those rates or, at the very least, calls into 

question their reasonableness. See Rev. Brown Aff. (A.R. 1707-1806). An evidentiary hearing 

would have allowed for a more meaningful review of these submissions and allowed Quicken 

Loans to challenge the reasonableness of the rates. No such opportunity was provided and the 

circuit court simply accepted these inconsistent submissions. 

Third, the circuit court reimbursed Walters for all costs allegedly incurred. However, 

some of these costs were not incurred or should not have been incurred. For example, at least 

one of Walters' cost entries is demonstrably false. Walters requested mileage and a witness fee 
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for a witness who neither travelled to nor testified at trial due to a medical condition ofwhich 

Walters was aware prior to trial. See PI.'s Pet. For Award of Att'ys Fees, at 13 (A.R. 1354). 

Although. Quicken Loans pointed out this flaw in its briefing, see Quicken Loans' Resp. to PI. 's 

Pet. For Award ofAtt'ys Fees, at 16 (A.R. 1838), the circuit court made no attempt to reduce the 

costs by that amount or to assess the sufficiency and adequacy of costs for entries such as 

''photocopying. " 

Fourth, and finally, the circuit court also awarded fees for paralegal and intern time. In 

support of this conclusion, the court simply stated: "This court has routinely found similar rates 

to be reasonable in cases in this jurisdiction." Order, at 12-13 (A.R. 2016-17). The court 

provided no citation to support this statement. Further, the court's statement appears to focus on 

the reasonableness of the hourly rates for Mountain State Justice's paralegal and intern time, 

without even considering whether such costs were recoverable in the first instance. Walters may 

not recover for a paralegal's non-legal or administrative tasks. Some, if not all, ofMountain 

State Justice's paralegal T. Koerber's entries plainly pertain to non-legal functions for which 

Plaintiff cannot recover. See, e.g., Rev. Brown Aff., T. Koerber 6118/2013 entry (A.R. 1782) 

(''mailed skb Letter to judge wi proposed order; copies to oc and to file; added reminder to flu on 

proposed order"); Rev. Brown Aff., T. Koerber 4/9/2014 entry (A.R. 1786) ("scanned motion to 

Dismiss from BOA to file"); Rev. Brown Aff., T. Koerber 9/29/2014 entry (A.R. 1789) 

("indexed pleadings and filed"). Again, because the circuit court denied Quicken Loans' request 

for an evidentiary hearing, Quicken Loans was given no opportunity to challenge these fees. 

Walters' submissions were inaccurate, inconsistent, and vague. Instead of granting 

Quicken Loans' request for an evidentiary hearing to challenge these submissions, the circuit 
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court largely accepted these flawed submissions and in some instances used them as a basis for 

its factual findings, to the extent such findings were made. This was an abuse of discretion. 

5. 	 The Circuit Court erred by failing to offset compensatory damages, which include 
attorneys' fees and costs, by the total amount of the pre-trial settlement agreements 
with co-Defendants Bank of America, N.A. and Kirk Riffe. 

Even ifWalters were entitled to some fee and cost award, that award is subject to a 

$71,000 offset. Indeed, according to precedent from this Court in a case involving a pre-trial 

settlement with an appraiser, a defendant is entitled to an offset of all compensatory damages. 

Quicken Loans v. Brown, 230 W. Va. 306 333-34, 737 S.E.2d 640, 667-68 (2012). 

Compensatory damages include attorneys' fees and costs. Order, at 13 (A.R. 2017) (citing 

Brown). 

Here, the circuit court correctly determined that Quicken Loans was entitled to an offset 

for the settlements ofRiffe and Bank ofAmerica. See Order, at 7 (A.R. 2011). Those 

settlements were in the amount of $98,000. The circuit court applied $27,000 of this award to 

eliminate the jury award, leaving $71,000. ld., at 20 (A.R. 2024). The circuit court purported to 

apply $32,500 of the remaining $71,000 to account for fees and costs incurred pursuing other 

defendants and other claims. ld. Walters was not entitled to recover from Quicken Loans fees 

and costs incurred pursuing other defendants. The circuit court's application of $32,500 in offset 

monies to such fees and costs was an abuse of discretion. Further, the circuit court's refusal to 

apply even the remaining $59,500 (based on its improper application of the $32,500) to the 

awarded fees and costs was clear error. The circuit court may have discretion to determine the 

amount ofreasonable fees, but it has no choice but to apply an offset to which Quicken Loans 

was entitled to the compensatory damage award, which includes attorneys' fees and costs. 

Quicken Loans is entitled to have any fees and costs awarded reduced by $71,000 in 

offset monies. Given the circuit court's prior analysis of reasonable fees to secure $98,000 in 
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settlement monies, it is evident that in no instance can or should there be a finding that 

reasonable fees exceed $71,000. The circuit court's award, erroneous in other regards, failed to 

appropriately apply the offset to attorneys' fees and costs. That was reversible error. 

CONCLUSION 

Quicken Loans requests that this Court reverse the denial of its motion for judgment on 

the pleadings and enter judgment in its favor. Alternatively, Quicken Loans seeks the reversal of 

the fee and cost award, or a remand of same for additional findings, for correction ofjudgment, 

and/or for such other relief as this Court deems appropriate. 

[REMAINDER OF P AGE INTENTIONALLY LEFT BLANK] 
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