
IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

SUE \VAL TERS, 

Plaintiff, 
v. CiVil Action No. ll-C-1123(K) 

QUICKEN LOANS, INC., 

a corporation, BAC fIOl\-IE 

LOAN SERVICING, LPQ.ow 

known as BANK OF AMERICA, 

N.A., a corporation,'and KIRK 

RIFFE, an individual, 


Def~ndants. 

ORDER FOLLO\VING PRE-TRIAL CONFERENCE 

On the 13th of November, 2014, carne the Plaintiff, Sue Walters, by counsel, Sarah K, 

Brown, Brent Pomponio, and Mountain State Justice, Inc.; Defendant, Kirk Riffe, by counsel, 

Albert C. Dunn and the law finn of Allen, Kopet & Associates; and Defendant, Quicken 

Loans, Inc., by counsel, Thomas R. Goodwin, Carrie Goodwin Fenwich, Joseph M. Ward, 

Victoria L. Wilson, and the law finn of Goodwin & Goodwin, and Jeffrey J. Bresch; Jaci L 

Overman, and the law firm of Jones Day, pursuant to proper notice, fora Pre-Trial 

Conference and to address all outstanding motions. 

The court heard the arguments of the parties hereto, and consulted pertinent authoritie$ 

in regard to this matter. As a result of its deliberations, the court fmds as fonows: 

FACTUAL BACKGROUND 

Plaintiff Sue Walters is a seventy-two (72) year old citizen of Raleigh County residing 

at 200 Chestnut Street in Mabscott, West Virginia. Ms. Walters's purchased her home for 

about 556,000.00 in 1996. On December 5, 2001, Ms. Walter's entered into a refinancing 
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, 

.

agreement for $103,052.00 with Countrywide Home Loans, Inc. d/b/a America's Wholesale 

Lender.. Thereafter, on March 9,2007, Ms.- Walters entered into a refinancing agreement with 

Citifinancial for $131,742.84. In the sUinmer of 2007, Ms. Walters responded to an 

advertisement by Defendant Quicken Loans wherein Quicken offered to refinance Plaintiff's 

mortgage loan to save her money. Soon thereafter, on September 14, 2007, Plaintiff entered 

into a refmancing agreement with Defendant Quicken Loans for $136,000.00. 

In connection with the origination of the loan, Defendant Quicken, by its vendor, TSI, 

ordered an appraisal of Ms. Waiters's property by Defendant Kirk Riffe. Defendant Riffe is a 

licensed real estate appraiser in the State of West Virginia. Defendant Riffe valued Ms. 

Walter's property at SI52,000.00, as of August 20, 2007. In reaching his conclusion as to 

value, Defendant Riffe compared Mrs. Walters's Mabscott property to property values in the 

Woodlawn neighborhood in Beckley, West Virginia. Defendant Riffe received a flat fee of 

5350.00, in exchange for providing an appraisal ofMs. Walter's property. 

Fannie Mae, an investor of the subject mortgage loan, retained another appraiser, 

Robert G. Wilson, Jr. of Wilson and Associates, to conduct an "appraisal field review" of 

Defendant Riffe's appraisal, and Mr. Wilson concluded that the opinion of market value 

contained in Defendant Riffe's appraisal report was not accurate as of the effective date ofhis 

report. Mr. Wilson noted that Defendant Riffe's appraisal was incomplete andlor inaccurate, 

including a lack of pertinent infonnation in various sections of the appraisal form. 

Plaintiff then retained a West Virginia certified general appraiser, Dean E. ~wson, 

SRA, to evaluate Defendant Riffe's appraisal for its compliance with the Unifonn Standards 

of Professional Appraisal Practice C'USP AP"). Upon review of Defendant Riffe's appraisal, 

Mr. Dawson concluded that: 
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The report prepared by Kirk Riffe does not represent 1;1. reasonably 
well-documented and credible series of value conclusions for the 
subject property. The appraisal methodology incorporated into this 
analysis is not considered reasonable and appropriate. The 
appraisal does not adhere to guidelines set forth in USP AP 
regarding reporting requirements and competency. It is my 
opinion the appraisal under review is not reasonable and 
representative of the defined real estate and does not serve as an 
adequate basis for the appraised market value. 

The report falls short in multiple areas of a competency including 
geographic; it falls short in compliance with the tJSP AP appraisals 
standards; it falls short in its handling of the data; and it falls short 
in its analysis andjudgment. 

See Dawson Appraisal Review Report. Mr. Dawson then goes on to list six (6) examples of 

unacceptable appraisal practices by Fannie Mae standards and nine (9) specific violations of 

the USP AP by Defendant Riffe in his appraisal of Plaintiff's property. 

In June 2011, Plaintiff obtained a retroactive appraisal from Robert G. Wilson, Jr. 

(prior to Mr. Wilson being retained by Fannie Mae to review Defendant Riffe's appraisal). 

Mr. Wilson valued Plaintiffs property at $64,000.00, as of September 14, 2007, the date of 

the origination of the loan. Mr. Wilson noted that the property was built in 1910, and 

describes the home as "somewhat dated with older finish carpeting, and plumbing and light 

fixtures. " 

Plaintiff asserts that she began to suspect that her home had been overvalued in 2009 

or 2010. She further testified that she Was not aware that she could hire an appraiser to 

conduct a retroactive appraisal until she retained the law firm Mountain State Justice to 

represent her interests in 2011. Plaintiff asserted that, had she known her property was not 

worth the amount of the loan, she would not have agreed to enter into the loan. 
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On September 24, 2009. Plaintiff filed a voluntary Chapter 7 bankruptcy petition in 

the U.S. Bankruptcy Court for the Southern District of West Virginia. In her original petition, 

she listed the value of her real estate as $136,000.00. Plaintiff claimed that she listed her 

horne as valued in that amount because it was the amount of her loan balance. After 

discovering that her real property was only worth $64,000.00, at the time of Quicken's 

origination of her subject loan, Plaintiff moved to reopen the Chapter 7 bankruptcy to amend 

her petition and schedules to reflect the accurate value of her real property and list her claim 

related to the appraisal and mortgage loan as a potential asset. The Bankruptcy Court granted 

Plaintiffs motion to reopen and permitted her to file the amended schedules. On September 

20, 1011, Plaintiff, by her bankruptcy counsel, filed an Amended Schedule A listing the value 

of her real estate as 565,000.00. 

On December 21; 2011, Plaintiff filed her Complaint in the Circuit Court of Raleigh 

County, naming as defendants Quicken Loans? Inc., lender of the subject mortgage loan; BAC 

Horne Loans Servicing, LP (now known as Bank ofAmerieR, N.A.), servicer of the subject 

mortgage loan: and Kirk Riffe, the appraiser who provided the appraisal relied upon in the 

underwriting and origination of the subject mortgage loan. Plaintiffs complaint lists six 

claims for relief: (1) unconscionable inducement; (2) illegal loan; (3) fraud; (4) negligence; 

(5) acceptance of a fee contingent on a predetermined conclusion; and (6) illegal debt 

collection - misrepresentation. Counts 1, i, and 3 are stated against the lender, Quicken 

Loans. Counts 4 and 5 are stated against the appraiser, Defendant Kirk Riffe. Count 6 is 

stated against the loan servicer, Bank of America. N.A. This court previously granted 

Defendant Bank of America, N.A. 's motion to enforce settlement, resolving Count 6. On 

June 16.2014, Plaintiff filed a Notice of Dismissal ofCount 1 against Quicken Loans. 
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Previously, the court denied Defendant Riffe's Motion for Summary Judgment 

wherein Defendant Riffe argued that the statute of limitations on Plaintiffs claims against 

Defendant Riffe had expired. The court denied said motion on the basis that it was for the 

trier offact to determine whether Ms. Walters became aware of the alleged over-appraisal of 

her residence more than two years prior to the filing of this lawsuit. Defendant Riffe then 

filed a renewed Motion for Summary Judgment, arguing that Plaintiff made an admission in a 

prior deposition that eliminates the need for a trier of fact to make conclusions about when 

Ms. Walters became aware of the alleged over-appraisal. The court has yet to rule on said 

Renewed Motion for Summary Judgment. 

There are also several additional pending motions. Specifically, Defendant Quicken 

Loans, Inc. filed a Motion for Judgment on the Pleadings as to Count II of Plaintiffs 

Complaint; both Defendant Quicken Loans, Inc. and Defendant Kirk Riffe filed a Motion in 

Limine to Exclude the Expert Report of Plaintiffs Expert Robert Wilson and Any Related 

Trial Testimony; Defendant Quicken Loans, Inc. then filed a Motion in Limine to Exclude the 

Expert Report of Plaintiffs Expert Dean Dawson and Any Related Trial Testimony; and 

Defendant Kirk Riffe filed a Motion to Exclude Proposed Pattern and Practice Testimony of 

Witness Juanita Bishop. The court will address each of these motions in tum. 

ANALYSIS 

I. Defendant Kirk Riffe's Renewed.Motion for Summary 

First, the court will address Defendant Kirk Riffe's Renewed Motion for SummaI)' 

Judgment. Defendant Riffe filed his initial Motion for Summary Judgment on or about 

December 5, 2012. In that Motion, Defendant Riffe argued that the statute of limitations of 

Plaintiffs claims against Defendant Riffe should have started to run, at the very latest, on the 
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date that she represented that her property was worth S 136.000.00, in her banknlptCY 

proceedings. Defendant Riffe argued that this lawsuit was filed more than two years after that 

date, and thus. the Complaint was filed after the expiration of the statute oflimitations; In its 

Order Denying Defendant Kirk Riffe's Motion for Summary Judgment, this court held that 

the discovery nile arguments present questions of material fact that must be resolved by the 

trier of fact. The court further explained that it is for the trier of fact to determine when 

Plaintiff discovered the alleged negligence of Defendant Riffe; when, by the exercise of due 

diligence. the Plaintiff should have known of the alleged negligence; and to what extent, if 

any, the statute of limitations was tolled by Defendant's actions andJor Plaintiff's in~bility to 

discover the alleged negligence. Accordingly. the court denied Defendant Riff~"s Motion for 

Summary Judgment. 

In his Renewed Motion for Summary Judgment, Defendant Kirk Riffe argues that, in 

light of additional testimony, the court should reconsider its prior ruling on the statute of 

limitations arguments propounded by the Defendant. Specifically, Defendant Riffe noted that 

Plaintiff, Sue Walters, was deposed in the case of Robinson v. Quicken Loans. 3:12-cv-981, 

pending in the District Court for the Southern District ofWest Virginia. and testified that as of 

2007, she believed her home was not worth more than $130,000.00, and that '"no home in 

Mabscott was worth that amount of money." Defendant Riffe thus argues that, with this 

testimony, there is no question of fact for a jury to decide in regard to whether Plaintiff lmew 

that her horne was over-appraised more than two years before the filing of this lawsuit. 

Indeed. Plaintiff testified that she knew of the alleged over-appraisal in 2007, and this lawsuit 

was not filed until December 2011. 
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Additionally, in his Supplemental Memorandum of Law in Support of Renewed 

Motion for Summary Judgment of Defendant Kirk Riffe. Defendant Riffe argues that there 

has been a development in law that this court must consider when making a ruling upon 

Defendant Riffe's Motion. Specifically. the cases of McFarland v. Wells Fargo Bank, N.A., 

et aI., Civil Action No.2: 12-cv-07997, and Skibbe v. Residential Credit Solutions, et aI., Civil 

Action No. 2:08-cv-01393, are pending in the United State District Court for the Southern 

District of West Virginia, and Defendant asserts that federal court holdings in these cases 

should have persuasive effect in this case. 

In Response to Defendant Kirk Riffe's Renewed Motion for Summary Judgment, 

Plaintiff Sue Walters argues that there is a genuine issue of material fact that is disputed by 

the parties - chiefly, when Ms. Walters le~ed of the alleged inflated appraisal of her home. 

Plaintiff asserts that Ms. Walters is not an appraiser and has no formal training in the 

valuation of homes. Thus, just because she suspected that her home might not be worth more 

than S 130,000.00 in 2007 does not mean that she had knowledge of the inflated appraisal of 

her property in 2007. According to Plaintiff, Ms. Walters did not definitively know about the 

actions of these Defendants until a retroactive appraisal of the property was subsequently 

perfonned by Robert Wilson in 2011. Thus, Plaintiff argues that the court should deny 

Defendant Kirk Riffe's Renewed Motion for Summary Judgment. 

After a careful evaluation of the pleadings and arguments of counsel, the court is now 

prepared to rule upon Defendant Kirk Riffe's Renewe9 Motion for Summary Judgment. As 

the parties well know, summary judgment can only be granted when the record reveals there 

is "no genuine issue as to any material fact,.," W.Va.RCiv.Pro 56(c). 
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In detennining whether a genuine issue of material fact exists. the court must construe 

the facts in the light most favorable to the party against whom summary judgment would be 

granted. Masinter v. WEBCO Co.; 164W.Va 241, 242; 262 S.E.2d 433,435 (1980); Alpine 

Prop. Owners Assn. v. Mountaintop Dev. Co., 179 W.Va. 12, 17; 365 S.E.2d 57,62 (1987). 

The moving party initially bears the burden to show the absence of a genuine issue ofmaterial 

fact. Once the moving party satisfies this burden by presenting depositions, interrogatories, 

affidavits, or other evidence to demonstrate that there is no genuine issue as to any material 

fact, the party opposing summary judgment must present specific evidence to show the 

existence of a trial-worthy issue, or else suffer a judgment to be entered against him. Syl. pt. 

2, Gentry v. Magnum, 195 W.Va. 512; 466 S.E.2d 171 (1995); Guthry v. Northwestern 

Mutual Life Insurance Co., 158 W.Va. 1,9,208 S.E.2d 60,65 (1974). However, "[a] motion 

for summary judgment should be granted only when it is clear that there is no genuine issue of 

fact to be tried and inquiry concerning the facts is not desirable to clarify the application of 

the law." Syl. Pt. 2, Ramey v. Contractor Enterprises. Inc., 225 W. Va. 424, 693 S.E.2d 789 

(2010) (citing Sy1. Pt. 3, Aetna Casualty & Surety Co. v. Fed. Ins. Co. of New York, 148 W. 

Va. 160, 133 S.E.2d 770 (1963». 

Here, the court must deny Defendant Kirk Riffe's Renewed Motion for Summary 

Judgment on the basis that there remain contested factual claims in this case. Both the 

negligence claim and the "acceptance of a fee contingent upon a predetennined conclusion" 

claim have a two (2) year statute of limitations. See W.Va. Code § 55-2-12 (2010). The 

appraisal perfomied by Defendant Kirk Riffe took place on August 20, 2007. Therefore, 

under the traditional statutory scheme and circumstance, the last day that Plaintiff could have 

filed her complaint and complied with the statute of limitations for the negligence claim is 
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August 20,2009. It is undisputed that Plaintiff filed her Complaint on December 21,2011. 

However, Plaintiff argues that, in this instance, the statute of limitations was tolled by the 

discovery rule. 

As the West Virginia Supreme Court of Appeal explained in detail in Syllabus Point 5 

ofDunn v. Rockwell: 

A five-step analysis should be applied to determine whether 
a cause of action is time-barred. First, the court should 
identify the applicable statute of limitation f-or each cause 
of action. Second, the court (or, if qllestions of material 
fact exist, the jury) should identify when the requisite 
elements of the cause of action oc~urred. Third, the 
discovery rule should be applied to detennine when the 
statute of limitation began to run by determining when the 
plaintiff knew, or by the exercise of reasonable diligence 
should have known, of the elements of a possible cause of 
action, as set forth in Syllabus Point 4 of Gaither v. City 
Hosp., mc., 199 W.Va. 706, 487 S.E.2d 901 (1997). 
Fourth, if the plaintiff is not entitled to the benefit of the 
discovery rule, then determine whether the defendant 
fraudulently concealed facts that prevented the plaintiff 
from discovering or pursuing the cause of action. 
Whenever a plaintiff is able to show that the defendant 
fraudulently concealed facts which prevented the plaintiff 
from discovering or pursuing the potential cause of ac~ion, 
the statute of limitation is tolled. And fifth, the court or the 
jury should determine if the statute of limitation period was 
arrested by some other tolling dOctrine. Only the first step 
is purely a question of law; the resolution of steps two 
through five will generally involve questions of material 
fact that will need to be resolved by the trier of fact. 

SYl. pt. 5, Dunn v. Rockwell, 225 W.Va. 43, 689 S.E.2d 255 (2009) (emphasis added). 

In this case, the court is of the opinion that the disGovery rule arguments present 

questions of material fact that must be resolved by the trier of fact. It is for the trier of fact to 

determine when Plaintiff discovered the alleged negligence of Defendant Riffe; when, by the 

exercise of due diligence, the Plaintiff should have known of the alleged negligence; and to 
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what extent, if any, the statute of limitations was tolled by Defendant's actions andlor 

Plaintiff's inability to discover the alleged negligence. Similarly, it for the trier of fact to 

detennine when Plainti,ff became aWare of Defendant Riffe's alleged acceptance of a fee 

contingent on a predetennined conclusion under W.Va. Code § 30-38-12(a)(9). For the 

foregoing reasons, the court hereby DENIES Defendant Riffe's Renewed Motion to 

Summary Judgment. 

II. Defendant Quicken Loans. Inc.'s Motion for Summary Judgment 

Defendant Quicken Loans. Inc. has also filed a Motion for Summary Judgment, 

essentially arguing that Plaintiffs fraud, illegal loan. and unconscionable inducement claims 

were time-barred, and that Plaintiff could not prevail on the fraud claim as a matter of law. I 

As to Defendant Quicken Loans, Inc.'s first arguments about Plaintiff's claims against 

Quicken being time-barred, the court is inclined to follow its prior rulings as to the whether or 

not Plaintiff had certain knowledge before filing this lawsuit. As the court discussed 

extensively in its Order Denying Defendant Kirk Riffe's Motion for Summary Judgment, and 

again addressed in the proceeding paragraphs of this Order, Plaintiff's knowledge of the 

alleged fraud and illegal loan causes of action is directly tied to her knowledge of the alleged 

inflated appraisal. There is conflicting evidence as to when Plaintiff became aware of the 

alleged inflated appraisal, and thus, there is conflicting evidence about when Plaintiff became 

aware of the alleged fraudulent nature of Defendant Quicken Loans, Inc. 's actions, or the 

alleged iIlegalloan. 

I Note that Plaintiff subsequently voluntarily dismissed the unconscionable inducement claim 
against Defendant Quicken Loans, Inc. Therefore, the court will not address that aspect of 
Defendant Quicken Loans. Inc. 's Motion, as the point is moot. 
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Summary judgment is governed by Rule 56 of the West Virginia Rules of Civil 

Procedure, and can only be granted when the record reveals there is ''no genuine issue as to 

any material fact. .. " W.Va.R.Civ.Pro 56(c) (emphasis added). Here, there are certainly 

genuine issues of material fact about the Plaintiffs knowledge of the Defendants' actions. It 

is for the trier of fact to determine when Plaintiff discovered the alleged fraud of Defendant 

Quicken Loans, Inc.; when, by the exercise of due diligence, the Plaintiff should have known 

of the alleged fraud; and to what extent, if any, the statute of limitations was tolled by 

Defendant's actions andlor Plaintiff's inability to discover the alleged fraud. Thus, the court 

hereby DENIES Defendant Quicken Loans, mc.'s Motion to Summary Judgment. 

III. 	 Defendant Quicken Loans, Inc.'s Motion for Judgment on the Pleadings 
as to Count IIof Plaintiff's Complaint 

Defendant Quicken Loans, Inc. has also filed a Motion for Judgment on the Pleadings 

as to Count n of the Complaint. In said Motion, Defendant Quicken Loans moved the court 

to dismiss Plaintiff's illegal loan claim on-the grounds that the statutory provision upon which 

the claim relies, W.Va. Code § 31-17-8(m)(8), does not apply to the facts alleged by the 

Plaintiffl 

Specifically, Defendant Quicken Loans argues that the facts alleged in Plaintiff's 

Complaint do not give rise to a violation of W.Va. Code § 31-17-8(m){8} because, in this 

instance, there were not multiple mortgage loans on the property. Quicken argues that, to 

implicate W. Va. Code § 31-17 -8(m)(8), there must be more than one mortgage paid off by the 

refinancing of the lQan. It is undisputed that the Quicken loan paid off Plaintiffs existing 

mortgage loan with CitiFinancial. The Complaint does not allege that, upon the closing of the 

Quicken loan, other mortgage loans were secured by the Property, or that those loans were 
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paid off by the Quicken loan. As a result, Defendant argues that Plaintiffs claims under 

W.Va. Code § 31-17-8(m)(8) fail as a matteroflaw. 

In this regard, West Virginia Code § 31-17-8(m)( 8) states. in relevant part: 

lm) In making arty primary or subordinate mortgage loan, no 
licensee may, and no primary or subordinate mortgage lending 
transaction may. contain terms which: 

*** 
(8) Secure 11 primary or subordinate mortgage loan in a principal 
amount that. when added to the aggregate total of the outstanding 
principal balances of all other primary or subordinate mortgage 
loans secured by the sarrie property, exceeds the fair market value 
of the property on the date that the latest mortgage loan is made. 
For purposes of this paragraph, a broker Or lender may rely upon a 
bona fide written appraisal of the property made by an independent 
third-party appraiser, duly licensed or certified by the West 
Virginia Real Estate Appraiser Licensing and Certification Board 
and prepared in compliance with the uniform standards of 
professional appraisal practice: Provided, That commencing 
January 1, 2012, and continuing until January 1, 2015, this 
prohibition does not apply to any mortgage modification or 
refinancing loan made in participation with and in compliance with 
the federal Homes Affordable Modification Program, a part of the 
federal Making Home Affordable program, or any other mortgage 
modification or refinancing loan funded through any other federal 
or state program or litigation settlement; 

See W.Va. Code § 31-17-8(rn)(8). 

In their brief to the court, Defendant Quicken cites to a decision of the United States 

District Court for the Southern District of West Virginia which interprets this statutory 

prO\,ision. In the Skibbe v. Accredited Home Lenders, Inc., Case No. 2:08-cv-01393, 

Memorandum Opinion and Order, Judge Goodwin dismissed an illegal loan claim under the 

rationale that "[b]y it's tenns, [Section 31-7-8(m)(8)] does not apply when a borrower takes 

out her first mortgage loan and the principal of that loan exceeds the fair market value of the 
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property at the time the loan is made." Id. at *10. Rather, pursuant to Judge Goodwin's 

interpretation of the statute, Section 31-17-8(m)(8) only applies when "a borrower takes out 

an additional mortgage loan. and the principal balance of that lo,an, when added to the 

outstanding balance of other existing loans, 'exceeds the fair market value of the property on 

the date that the latest mortgage loan is made." Id. 

In light of the Skibbe decision, Defendant Quicken Loans, Inc. argues that Plaintiffs 

claim could not possibly constitute an 'iUegal loan" under W.Va. Code § 31-17-8(m)(8), 

because there was only one mortgage loan in question, and the "aggregate total'; language 

implies that there must be more than one mortgage loan for this statutory provision to apply. 

In her response to Quicken Loam" Inc. 's Motion for Judgment on the Pleadings, 

Plaintiff argues that the statutory language simply does not say what Defendant Quicken 

Loans asserl:$ that it says. Plaintiff argues that Defendant's citation to the Skibbe decision is 

misplaced because the opinion "held, in one paragraph without any citations to support, that 

the statute only applies when a borrower takes out an additional mortgage loan and that loan 

causes the borrower's total indebtedness to exceed the value of the home." See Plaintiffs 

Response to Defendant Quicken Loans, Inc.'s Motion tor Judgment on the Pleadings. 

Plaintiff further argues that "no other court to consider the statutory provision has found it 

only applicable to second mortgage loans." Id. In fact, Plaintiff cites a litany of cases in 

which both federal and state courts have applied this statutory provision to "first mortgages." 

Id. 

Upon a careful reading of the statute, the court does not agree with Defendant Quicken 

Loans, Inc. that W.Va. Code § 31-1 7-8(m}(8) only applies to instances when mUltiple 

mortgages exceeds the fair market value of a borrower's home. The West Virginia Supreme 
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Court of Appeals has stated that "[a] cardinal rule of statutory construction is that significance 

and effec~ must, if possible, be given to every section, clause, word, or part of the statute." 

Syl. Pt. 3, Meadows v. Wa:l-Mart Stores. Inc., 207 W.Va. 203, 530 S.E.2d 676 (1999). Here, 

the statute explicitly states that "no primary or secondary mortgage lending transaction" may 

contain tenns that result in a mortgage or mortgages which exceed the fair market value of the 

home. W.Va Code § 31-17-8(m)(8) (emphasis added). By this court's analysis, the statute 

applies to both instances in which a primary mortgage transaction exceeds the fair market 

value of the home, and when a primary and secondary mortgage, when added together, exceed 

the fair market value of the home. Thus, the court hereby DENIES Defendant Quicken 

Loans, Inc. 's Motion for Judgment on the Pleadings as to Count II ofPlaintifi's Complaint. 

IV. Defendants' l\Iotions in Limine 

The Defendants have also filed a number of Motions in Limine in anticipation of trial. 

The Court has previously ruled on Defendant Quicken Loans Inc.'s Motion in Limine to 

Exclude Rule 404(b) Evidence of proposed pattern and practices witnesses, Juanita Bishop, 

Loewanna K. Settle, and Anthony O'Brian. In said Order, the court granted, in part, and 

denied, in part, Defendant Quicken Loans Inc.'s Motion, specifically allowing the testimony 

of Juanita Bishop and Anthony O'Brian, but disallowing the testimony of Loewanna K. 

Settle. See Order Granting in Part and Denying in Part Defendant Quicken Loan Inc.'s 

Motion in Limine to Exclude Plaintiffs Possible Pattern and Practice Witnesses, filed 

November 12, 2014. Given this prior ruling, the court will now address the remaining 

Motions in Limine. 

a. 	 Defendant Quicken Loans Inc. and Defendant Kirk Riffe's Motions in 
Limine to Exclude the Testimonv of Plaintiff's Expert \Vitness, Robert 
Wilson, and Any Related Trial Testimonv 
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The court has reviewed and evaluated Defendants' Motions in Limine to Exclude the 

Testimony of Plaintiff's Expert Witness, Robert Wilson. and Any Related Trial Testimony. 

In their Motions, Defendants argue that the methodology that Robert Wilson used to fonn his 

is flawe<;l. Defendants assert that Mr. Wilson is a biased appraiser who frequently gives 

testimony to support claims brought by Mountain State Justice. Moreover, in subsequent 

hearings, Defendants argues that Robert Wilson is actually the subject of a disciplinary 

complaint with the West Virginia Real Estate Appraiser Licensing and Certification Board. 

The admissibility of expert witness testimony is governed by Rule 702 of the West 

Virginia Rules of Evidence. Specifically, that rule states: 

If scientific, technical, or other specialized knowledge will 
assist the trier of fact to understand the evidence or to 
detennine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or education may 
testify thereto in the fonn of an opinion or otherwise. 

W.Va. R. Evid 702. The general rule in West Virginia is that expert testimony is admissible 

on matters where the opinion of an expert would help the jUry. Sheetz. Inc. v. Bowles Rice 

McDavid Graff & Love, PLLC, 209 W.Va. 318, 547 S.E.2d 256 (2001). 'When analyzing 

expert testimony, trial courts are to focus on the soundness of the principles and 

methodologies used, not the conclusions ultimately reached. State ex reI. Weirton Medical 

Center v. Mazzone, 213 W.Va. 750, 584 S.E.2d 606 (2003). An expert's opinion is 

admissible if the basic methodology employed by the expert in arriving at his opinion is 

scientifically or technically valid and properly applied. State ex reI. Jones v. Recht, 221 

W.Va. 380, 655 S.E.2d 126 (2007). There is no 'best expert rule' and because of the liberal 

thrust of the rules pertaining to experts. circuit courts should err on the side of admissibility. 
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Jones v. Patterson Contracting, Inc., 206 W.Va. 399, 524 S.E.2d 915 (1999); Dolen v. St. 

Mary's Hosp. of Huntington, Inc .• 203 W.Va. 181, 506 S.E.2d 624 (1998). Although the 

circuit court serves as initial gatekeeper with respect to admissibility of sci~ntific expert 

testimony. questions of fact are ultimately for the jury to resolve. State ex reI. Weirton 

Medical Center v. Mazzone, 213 W.Va. 750, 584 S.E.2d 606 (2003). Finally, "[t]he 

admissibility of testimony by an expert witness is a matter within the sound discretion of the 

trial court, and the trial court's decision will not be reversed unless it is clearly wrong." Tracy 

v. Cottrell ex reI. Cottrell, 206 W.Va. 363,524 S.E.2d 879 (1999); City of Wheeling v. Public 

Service Com'n ofW. Va., 199 W.Va. 252,483 S.E.2d 835 (1997); Shrewsberry v. Aztec Sales 

& Service Co .. Inc., 191 W.Va. 312,445 S.E.2d 253 1994); State v. Leadingham, 190 W.Va. 

482, 438 S.E.2d 825 (1993). 

In the case at hand, the court believes that Robert Wilson's proposed expert witness 

testimony meets the threshold tests for admissibility and relevance under Rule 702 of the 

West Virginia Rules of Evidence. If Defendants have q1.ialms with how Mr. Wilson came to 

certain conclusions about the value of Plaintiff's property, then they are free to impeach Mr. 

Wilson's testimony with their own expert witnesses. However, this court cannot categorically 

exclude Mr. Wilson's testimony based upon the alleged inadequacy of Mr. Wilson's 

methodologies. or any alleged favoritism towards the Plaintiffs law firm, MQuntain State 

Justice. Those issues must be litigated, with opposing expert testimony, and the finder of fact 

may detennine which parties' expert witnesses are more reliable. Therefore, as to the 

arguments propounded by defense counsel, the court finds that Robert Wilson's expert 

testimony is generally relevant and admissible in the trial of this matter. Accordingly. 

16 




Defendants' Motion to Exclude the Expert Report of Plaintiff's Expert Witness, Robert 

'Wilson, and Any Related Trial Testimony is hereby DENIED. 

h. 	 Defendant Quicken Loan's Motion in Li",in.e to Exclude the Expert 
Report of Plaintiff's Expert Witness, Dean Dawson, and Any Related 
Trial Testimonv 

Defendant Quicken Loans, Inc. also moved to exclude the expert report and any 

related testimony of Plaintiff's Expert, Dean Dawson. In its Motion Memorandum, 

Defendant Quicken Loans explains that Dean Dawson was retained to render an opinion as to 

whether Defendant Kirk Riffe's appraisal of Plaintiff's property complied with the Uniform 

Standards of Professional Appraisal Practice ("USPAP"). Mr. Dawson concluded that 

Defendant Riffe's appraisal did not comply with USPAP standards. Mr. Dawson did not give 

an opinion as to the value of the subject property - his testimony goes solely to the issue of 

whether Defendant Riffe's appraisal complied with USPAP. 

Defendant Quicken Loans argues that h[t]he exclusive focus of Dawson's report and 

conclusions pertain to Mr. Riffe~s compliance with USPAP standards. It is intended to rebut 

Quicken Loans' statutory defense to Plaintiffs illegal loan claim [under W.Va. Code § 31-17

8(m)(8)]. It is not relevant to any of the other pending claims." It appears that Defendant 

Quicken Loans, Inc. filed this motion in anticipation of the court dismissing Plaintiffs illegal 

loan claim. As is evidenced supra, the court allowed Plaintiff to proceed on the illegal loan 

claim against Defendant Quicken Loans, Inc. Therefore, there is no good faith argument that 

the testimony of Dean Dawson must be excluded from this case. 

Furthermore, the court believes that Dean Dawson's proposed ex.pert witness 

testimony meets the threshold tests for admissibility and relevance under Rule 702 of the 
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West Virginia Rules of Evidence. Mr. Dawson's testimony may assist the trier of fact in 

determining whether or not Defendant Quicken Loans, Inc. knowingly made an illegal loan 

based upon an inflated appraisal. 

Plaintiff also argues that Mr. Dawson's testimony is relevant to all of Plaintiffs 

claims. After reviewing Mr. Dawson's Report, the court cali certainly see that Mr. Dawson's 

testimony may assist the trier of fact in its evaluation of both the fraud claim against Quicken 

Loans and the negligence and acceptance of fee contingent upon a predetermined conclusion 

claims against Defendant Kirk Riffe. Accordingly, Defendant Quicken Loans, Inc. 's Motion 

in Limine to Exclude the Expert Report of Plaintiffs Expert Witness D~an Dawson and Any 

Related Trial Testimony is hereby DENIED. 

c. 	 Defendant Kirk Riffe's Motion ;', Limine to Exclude Juanita Bishop 
and 'William Bishop from Testif,ing at Trial 

Finally, the court will address Defendant Kirk Riffe's Motion in Limine to Exclude 

Juanita Bishop and 'William Bishop from testifying at trial. The court previously granted, in 

part, and denied, in part, Defendant Quicken Loans, Inc. 's Motion in Limine to Exclude Rule 

404(b} Evidence. This Order specifically allowed Plaintiff to elicit the testimony of Juanita 

Bishop at trial. In this prior order, the court held that the testimony of Juanita Bishop was 

relevant and admissible. The Court then conducted an in camera hearing to evaluate the 

proposed te$timony of Juanita Bishop. At this hearing, Mrs. Bishop filed a claim against 

Quicken Loans, Inc. and Defendant Kirk Riffe that was subsequ~ntly settled out of court. Ms. 

Bishop's proffered testimony would include the details of the alleged inflated appraisal of her 

home and the subsequent mortgage that was awarded to her by Quicken Loans. 
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Evidence of other acts, so-called "bad acts", is not admissible to prove bad character 

or criminal propensity, but such evidence is admissible, however. to prove motive, 

opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident. 

See, State v. Edward Charles L., 183 W.Va. 641, 398 S.E.2d 123 (1990). In the seminal case 

of State v. McGinnis. 193 W.Va. 147,455 S.E.2d 516 (1994), Justice Cleckley, in writing for 

the West Virginia Supreme Court of Appeals, set forth the pertinent factors to be considered 

by the trial court when an offer of evidence is made under Rule 404(b): 

Where an offer of evidence is made under Rule 404(b) of the West 
Virginia Rules of Evidence~ the trial court,pursuant to Rule 104(a) 
of the West Virginia Rules of Evidence, is to determine its 
admissibility. Before admitting the evidence, the trial court should 
conduct an in camera hearing as stated in State v. Dolin, 176 
W.Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence 
and arguments of counsel. the trial court fuust be satisfied by a 
preponderance of the evidence that the acts or conduct and that the 
defendant committed the acts. If the trial court does not find by a 
preponderance of the evidence that the acts or conduct was 
committed or that the defendant was the actor, the evidence should 
be excluded under Rule 404(b). If a sufficient showing has been 
made, the trial court must then determine the relevancy of the 
evidence under Rules 401 and 402 of the \Vest Virginia Rules of 
Evidence and conduct the balancing required under Rule 403 of the 
West Virginia Rules of Evidence. If the trial court is then satisfied 
that the Rule 4.04(b) evidence is admissible, it should instruct the 
jury on the limited purpose for which such evidence has been 
admitted. A limiting instruction should be given at the time the 
evidence is ·offered, and we recommend that it be repeated in the 
trial court's general charge to the jury at the conclusion of the 
evidence. 

Syl. Pt. 2, State v. McGinnis, 193 W.Va. 147,455 S.E.2d 516 (I 994). 

Although McGinnis was a criminal case, the same test factors described by Justice 

Cleckley therein are applicable in admitting 404(b) evidence in civil cases. See, Burke
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Parsons-Bowlby Corp. v. Rice, 230 W.Va. 105, 736 S.E.2d 338 (2012); McKenzie v. Carroll 

International Corporation, 216 W.Va. 686, 610 S.E.2d 341 (2004). 

The court conducted an in camera hearing as described in State v. Dolin, 176 W.Va. 

688,347 S.E.2d 208 (1986), on September 30,2014. Before the evidence was presented, the 

court asked plaintiffs counsel to identify the specific purpose(s) for which the 404(b) 

evidence was being offered. Plaintiffs counsel identified and expounded upon these 

purposes: establishing defendant's intent, defendanfs knowledge, absence of mistake, and 

lack of accident. 

Upon application of the McGinnis factors, the court is of the opinion that Juanita 

Bishop's testimony adduced at the Rule 404(b) hearing would be admissible at trial. Mrs. 

Bishop testified about circumstances involving Defendant Quicken Loans, Inc. and Defendant 

Kirk Riffe that are similar to the allegations in the case sub judice. This evidence is relevant 

to the plaintiffs claims, particularly to the allegation of negligence against Defendant Riffe. 

Such testimony could additionally be considered by the jury in the context of knowledge, 

absence of mistake, and lack of accident on the part of Defendant Riffe. Mrs. Bishop's 

involvement with Defendant Riffe occurred reasonably close in time to the dealings between 

Defendant Riffe and the Plaintiff in this case. The court is satisfied by a preponderance of the 

evidence that the conduct complained about by Mrs. Bishop occurred, and that Defendant 

Riffe was the appraiser in question. Upon conducting the applicable balancing test, the court 

detennines that the probative value of Mrs. Bishop's proposed testimony would outweigh any 

danger of unfair prejudice worked against Defendant Kirk Riffe. To guard against such 

unfairness, the court intends to instnlct the jury on the limited purpose for which the described 

testimony will be admitted. Accordingly, the court hereby DENIES Defendant Kirk Rifle's 
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Motion In Limine to Exclude Plaintiff's Possible Pattern and Practice Witness, Juanita 

Bishop. 

CONCLUSION 

\VHEREFORE, it is hereby ORDERED that Defendant Kirk Riffe's Renewed 

Motion for Summary Judgment be DENIED; that Defendant Quicken Loan Inc.'s Motion for 

Summary Judgment be DENIED; that Defendant Quicken Loans Inc.'s Motion for Judgment 

on the P.leadings as to Count II of the Complaint be DENIED; that Defendant Quicken Loans 

Inc. and Defendant Kirk Riffe's Motion in Limine to Exclude the Testimony of Plaintiffs 

Expert Witness, Robert Wilson, and Any Related Trial Testimony be DENIED; that 

Defendant Quicken Loans Inc.'s Motion in Limine to Exclude the Expert Report of Plaintiffs 

Expert 'Witness, Dean Dawson, and Any Related Trial Testimony be DENIED; and that 

Defendant Kirk Riffe's Motion in Limine to Exclude Possible Pattern and Practice Witness, 

Juanita Bishop, be DENIED. 

All appropriate exceptions to the ntlings contained in this Order are preserved in full. 

c··~~~ ....-.!"" 

~:,,'llecim.bev 
n.,-,!~;(",.I'., ,.' '. '. 
Au' . . • ..JJ' _________ 

OE;';IJX 
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

SUE WALTERS, 

Plaintiff, 

vs~ Civil Action No. 11-C-1123-K 

QUICKEN LOANS INC., a corporation, 
BAC HOME LOANS SERVICING, LP 
known as BANK OF AMERICA, N.A., 
a corporation and KIRK RIFFE, an 
individual, 

Defendants. 

ORDER GRANTING DEFENDANT QUICKEN LOANS, INC,'S 

MOTION TO CQRRECT THE VERDICTPURSUANT TO 


WEST VIRGINIA RULE OF CIVIL PROCEDURE 60(a) AND 

GRANTING PLAINTIFF'S PETITION FOR AWARD 


OF ATTORNEY'S FEES 


Pending before the court is Defendant Quicken Loans, Inc,'s Motion to 

Correct the Verdict Pursuant to West Virginia Rule of Civil Procedure 60(a) and 

Plaintiff's Petition for Award of Attorney's Fees, Both motions have been 

thoroughly argued before the court and briefed; in addition, each side has 

submitted, per the directive of the court, Proposed Findings of Fact and 

Conclusions of Law. The court has now had a full opportunity to reflect upon the 

arguments of counsel, to study the submissions of the parties, and to consult 

pertinent legal authorities, Upon all of these deliberations, for the reasons 

hereinafter stated, the court is of the opinion that both the Defendant's Motion to 
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Correct the Verdict Pursuant to West Virginia Rule of Civil Procedure 60(a) and the 

Plaintiffs Petition for Award of Attorney's Fees should be GRANTED. 


FINDINGS OF FACT 


1. On December 21,2011, Plaintiff Sue Walters filed this lawsuit against 

defendants, Quicken Loans, Inc., a corporation ("Quicken"), BAC Home Loans 

Servicing, LP, now known as Bank of America, N.A., a corporation (UBank of 

America"), and Kirk Riffe, an individual ('IRiffe"). 

2. Plaintiff asserted in her complaint three (3) causes of action against 

Defendant Quicken, to-wit: unconscionabJe inducement, illegal loan, and fraud. 

3. Plain'tiff voluntarily dismissed her claim of unconscionable 

inducement prior to trial, leaving two (2) causes of action against Defendant 

Quicken. 

4. Plaintiff's claim against Defendant Quicken of illegal loan is asserted 

pursuant to West Virginia Code § 31-17 -8(m)(8), which provides that a licensed 

residential mortgage lender may not make a mortgage loan that exceeds the fair 

market value of the property that serves as security for such loan. 

5. Plaintiffs claim of fraud alleg'ed that Defendant Quicken 

misrepresented to the plaintiff the value of her property to induce her to enter into 

the subject mortgage loan. 

6. Plaintiffs complaint asserted one (1) claim for relief against 

Defendant Bank of America, that being for illegal debt col/ection within the 
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meaning of the West Virginia Consumer Credit and Protection Act, arising from 

Defendant Bank of America's conduct in servicing plaintiffs mortgage loan. 

7. Against Defendant Riffe, plaintiff asserted clams of negligence and 

acceptance of a fee contingent on a predetermined condition. 

S. Plaintiff reached a settlement with Defendant Bank ofAmerica early in 

this litigation. Plaintiff agreed to dismiss said defendant from this action in 

consideration of a cash payment to the plaintiff of $15,500.00, and payment of 

statutory attorney's fees of $7,500.00 to plaintiffs counsel, Mountain State Justice, 

Inc. 

9. Plaintiff also settled her claims with Defendant Riffe prior to trial at a 

judicially-sponsored Settlement Conference. Plaintiff agreed to dismiss said 

defendant from this action in consideration of a payment by Defendant Riffe of 

$50,000.00 to the holder of her mortgage loan to reduce the principal balance, and 

a payment of $25,000.00 to Mountain State Justice, Inc., as statutory attorneis 

fees. 

10. The case proceeded to trial with Defendant Quicken as the sole 

remaining defendant. The jury trial commenced on March 2, 2015, and lasted five 

(5) days. 

11. At the conclusion of the trial, the jury returned a verdict in favor of the 

plaintiff on the claim of illegal loan, pursuant to West Virginia Code § 

31-17-S{m)(S); however, the jury did not find that Defendant Quicken's violation 
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was willful. The jury awarded damages in favor of the plaintiff in the sum of 

$27,000.00. Because the jury found in favor of Defendant Quicken on plaintiffs 

claim of fraud, no punitive damages were awarded. 

12. The counts or charges lodged by the plaintiff against each of these 

defendants are separate and distinct; and tailored, in terms of allegations, to the 

particular defendant. However, the court finds that the plaintiffs injuries 

complained of against Defendant Quicken (and each of the other two defendants) 

could not have occurred in the absence of the combined efforts of all of these 

defendants. 

13. Plaintiff's damages are perceived then by the court to be a single, 

indivisible injury such that Defendant Quicken is entitled to an offset of settlement 

sums against the jury verdict. The court finds that plaintiff's claimed injuries could 

not have transpired in this case without the close interaction of all defendants. 

Because multiple parties are jointly responsible for a single, indivisible loss, the 

non-settling defendant, Quicken, should receive a credit for settlements with the 

co-defendants, Bank of America and Riffe. 

14. Following trial, Defendant Quicken filed a Motion to Correct the 

Verdict Pursuant to Rule 60(a) of the West Virginia Rules of Civil Procedure, 

requesting that this court offset the $27,000.00 jury award in favor of the plaintiff by 

the sum of the settlement agreements that the plaintiff entered into with the 

co-defendants. The total amount of said settlement agreements was $98,000.00, 
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including statutory attorney's fees. Defendant Quicken asked further that the 

court hold the remaining $71,000.00 (after the offset) in abeyance pending 

resolution of plaintiffs petition for award of attorneys' fees. 

15. Plaintiff filed a Petition for Award of Attorney's Fees, seeking 

attorney's fees of $162,702.50, for 675 hours of work and costs of $17,610.05. 

These fees and costs represented the total hours that the plaintiff expended at that 

time pursuing claims against all defendants and for all claims (including fraud, 

willfulness, and punitive damages). 

16. Plaintiffs counsel in this case, Mountain State Justice, Inc. has 

represented that because it does not seek payment of fees from its clients, it relies 

on fee-shifting statutes in order to pursue other cases. 

17. Following a telephone conference with counsel of record, this court 

required plaintiffs counsel to revise and supplement the original Petition for Award 

of Attorney's Fees. The court requested Mountain State Justice, Inc. to submit 

affidavits and time sheets to enable the undersigned to inspect both the hourly 

charges of attorneys and personnel, as well as the hourly time expended by each 

provider, to enable the court to make appropriate determinations in accordance 

with the factors outlined in the case of Aetna Casualty & Surety Co. v.Pitrolo, 176 

W.Va. 190, 342 S.E.2d 156 (1986). 

18. Plaintiffs counsel's complied with the court's directive, and on July 24, 

2015, submitted a revised Petition for Award of Attorney's Fees, which provided 
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the requested affidavits and time sheets and also furnished additional detail to 

entries. 

19. Plaintiff seeks an additional $8,875.00 for time expended on this 

matter since the submission of the initial petition. Specifically, Ms. Brown has 

expended an additional 27.7 hours, at an hourly rate of $250.00, and Mr. 

Pomponio has expended an additional 6 hours, at an hourly rate of $325.00. 

Therefore, the plaintiffs attorney fee claimed now is $171,543.75, based upon a 

total of 708.65 hours of time spent in this case. 

CONCLUSIONS OF LAW 

1. Where there is a single indivisible loss arising from the actions of 

multiple parties who have contributed to the loss, the fact that different theories of 

liability have been asserted against them does not. .. prevent them from obtaining a 

verdict credit for settlements made with the plaintiff by one or more of those jointly 

responsible. Syllabus Point 8, Board of Educ. of McDowell County v. Zando, 

Martin & Milstead, Inc., 182 W.Va. 597, 390 S.E.2d 296 (1990). 

2. It is generally recognized that there can be only one recovery of 

damages for one wrong or injury. Double recovery of damages is not permitted; 

the law does not permit a double satisfaction for a single injury. The plaintiff may 

not recover damages twice for the same injury simply because he has two (2) legal 

theories. Syllabus Point 7, Harless v. First Nat'l Bank in Fairmont, 169 W.Va. 673, 

289 S.E.2d 692 (1982). 
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3. Complete satisfaction from one party satisfies the liability of all other 

re"sponsible parties. Pennington v. Bluefield Orthopedics. P.C., 187 W.Va. 344, 

350,419 S.E.2d 8,14 (1992). 

4. The West Virginia Supreme Court of Appeals has already concluded 

that a lender was entitled to an offset for the amount of the appraiser's pre-trial 

settlement with the borrower - plaintiff where the lender was found to have violated 

the same statute at issue here -- the appraisal statute. See, Quicken Loans, Inc. 

v. Brown, 230 W.Va. 306, 737 S.E. 640 (2012). The Court found "it is clear that 

Plaintiff suffered a single indivisible loss arising from the actions of Quicken 

[Loans] and the settling [appraisal defendants]." Id. at 334,668. 

5. The issue of offset is governed by Rule 60(a) of the West Virginia 

Rules of Civil Procedure and our Supreme Court's decision in Savage v. Booth, 

196 W.Va. 65,468 S.E.2d 318 (1996). Quicken Loans. Inc. v. Brown, 230 W.Va. 

at 333,736 S.E.2d at 667. 

6. It is clear in the instant case that the plaintiff suffered a single 

indivisible loss arising from the combined actions of Defendant Quicken and the 

settling co-defendants, Bank of America and Kirk Riffe. 

7. Because all of plaintiffs damages flowed from the actions undertaken 

by all three (3) defendants herein, Defendant Quicken is entitled to an offset as a 

matter of law. 

8. Plaintiff's claim for illegal loan arises under the West Virginia 
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Residential Mortgage Lender, Broker and Servicer Act, West Virginia Code § 

31-17-1, et seq. 


9. West Virginia Code § 31-17-17(c) provides as follows: 

Any residential mortgage loan transaction in 
violation of this article shall be subject to an action, 
which may be brought in a circuit court having 
jurisdiction, by the borrower seeking damages, 
reasonable attorney's fees and costs. 

10. While attorney's fees are not typically recoverable, certain 

''fee-shifting'' statutes expressly authorize recovery of attorney's fees and costs, 

which the West Virginia Supreme Court of Appeals has explained represents a 

"recognition that, as a practical matter," in many situations, the amount of damages 

under the [statute] will be so small that few attorneys will pursue his client's case 

with diligence unless the amount of the fee be proportionate to the actual work 

required, rather than the amount involved. Rice v. Mike Ferrell Ford, 184 W.Va. 

757,762 n. 7,403 S.E.2d 774,779 n. 7 (1991) (citation omitted.) 

11. The West Virginia Residential Mortgage Lender, Broker and Servicer 

Act is a type of "fee-shifting statute" referenced by the West Virginia Supreme 

Court of Appeals, in Rice, supra. 

12. The size of the "ultimate recovery" should not control the availability of 

an award of attorney's fees. 

13. Defendant Quicken may criticize the verdict amount as being nominal 

in the overall scheme of things, particularly when considering the plaintiffs claim 
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for relief. It is likely too that the plaintiff expected (or at least, hoped) to win a 

much higher jury award at trial. But no matter how the verdict is dissected, the 

fact remains that the plaintiff prevailed against Defendant Quicken on her claim of 

illegal loan at the trial of this cas.e. Therefore, regardless of the dollar amount of 

damages actually awarded, the upshot of the matter is that the plaintiff prevailed 

on her statutory claim at trial and is therefore entitled to an award of attorney's fees 

and costs. 

14. Here, the court determines that counsel for the plaintiff is entitled to a 

reasonable attorney fee award within the meaning of West Virginia Code § 

31-17-17(c), inasmuch as plaintiff obtained the judgment against defendant 

Quicken on her statutory claim of illegal loan. Since it is clear that the recovery of 

attorney's fees is specifically authorized by the applicable statute in this matter, the 

only question now before this court concerns the amount of fees and costs that are 

reasonable under the circumstances presented in this case. 

15. The United States Supreme Court first addressed the question of the 

appropriate manner in which to determine a reasonable attorney's fee in Hensley 

v. Eckerhart, 461 U.S. 424, 103 S.C1. 1933, 76 L.E.d 2d 40 (1983). In Hensley, 

the Supreme Court stated that 

[t]he most useful starting point for determining the 
amount of a reasonable fee is the number of hours 
reasonably expended on the litigation multiplied by 
a reasonable hourly rate. This calculation 
provides an objective basis on which to make an 
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initial estimate of the value of a lawyer's services. 

This sum is referred to as the "lodestar". 

Id. at 433, 103 S.Ct. at 1939, 76 L.E.2d at 50. 


The Supreme Court then went on to note thatthe lodestar may be adjusted upward 

or downward to reflect the twelve factors enumerated in Johnson v. Georgia 

Highway Express. Inc., 488 F.2d 714, 717-19 (5th Cir. 1974). 

16. The West Virginia Supreme Court of Appeals adopted the test of what 

should be considered a reasonabfe attorney fee based on the factors listed in 

Johnson v. Georgia Highway Express, Inc., supra, in Aetna Casualty & Surety Co. 

v. Pitrolo, 176 W.Va. 190,342 S.E.2d 156 (1986). 

17. Where attorney's fees are $ought against a third party, the test of what 

should be considered a reasonable fee is determined not solely by the fee 

arrangement between the attorney and his client. The reasonableness of 

attorney's fees is generally based on broader factors such as: (1) the time and 

labor required; (2) the noveJty and difficulty ofthe questions; (3) the skill requisite to 

perform the legal service properly; (4) the preclusion of other employment by the 

attorney due to acceptance of the case; (5) the customary fee; (6) whether the fee 

is fixed or contingent; (7) time limitations imposed by the clien1 or the 

circumstances; (8) the amount involved in the results obtained; (9) the experience, 

reputation, and ability of the attorneys; (10) the undesirability of the case; (11) the 

nature and length of the professional relationship with the client; and (12) awards 

in similar cases. Syllabus Point { Aetna Cas. & Sur. Co. v. Pitrelo, 176 W.Va. 
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190, 342 S.E.2d 156 (1986). 

18. Plaintiffs counsel has filed two (2) submissions relative to an award of 

attorney's fees. In her initial petition, plaintiffs counsel fixed the lodestar 

calculation of attorney's fees at $162,668.75, bas.ed upon a total of 674.95 hours 

expended. However, plaintiff's counsel seeks an additional $8,875.00 for time 

expended in this matter since the submission of the initial petition. Specifically, 

Ms. Brown has expended an additional 27.7 hours, at an hourly rate of $250.00, 

while Mr. Pomponio has expended an additional 6 hours at his hourly rate of 

$325.00. Therefore, the lodestar calculation would now be $171,543.75, based 

upon a total of 708.65 hours of time expended. 

19. This court has carefully scrutinized both submissions on behalf of the 

plaintiff, and has studied the affidavits and time sheets provided. Although one 

could perhaps quibble over a few hours here and there, and even a few particular 

entries; altogether, the court finds overwhelmingly that the plaintiffs counsel's 

submissions in support of an award of attorney's fees are appropriate in support of 

a civil action that required significant efforts of multiple attorneys and took almost 

four (4) years to bring to conclusion. 

20. Given that this case was litigated for over three and a half(3Y2) years, 

and finally resolved by way of a jury trial spanning five (5) days, the court finds that 

708.65 hours expended in this matter is reasonable. The instant litigation 

included extensive hearings and briefing, including the issue of Defendant 
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Quicken's removal of this action to the United States Bankruptcy Court for the 

Southern DIstrict of West Virginia, and its unsuccessful appeal to the United States 

District Court pertaining to the Bankruptcy Court's remand order. Numerous 

hearings have been held before this court in this case, including a full evidentiary 

hearing on the admissibility of Rule 404(b) evidence. Two (2) extensive 

mediation sessions were held herein, including one conducted by the court, and 

dozens of oral depositions were conducted, with one comprising multiple days. 

21. The reasonable hourly rate of attorney's fees is based on the 

prevailing rate in the community for that level of legal skill and expertise 

"regardless of whether plaintiff is represented by private or non-profit counsel." 

See, Bishop Coal Co. v. Salvers, 181 W.Va. 71, 380 S.E.2d 238 (1989). 

22. Plaintiff attached to her petition for award of attorney's fees affidavits 

from several wen-known attorneys concerning the fair market value of legal 

services in West Virginia. As these affidavits reveal, plaintiffs request for $425.00 

per hour for Mr. Hedges, $325.00 per hour for Mr. Pomponio, $275.00 per hour for 

Ms. Wagner, $250.00 per hour for Ms. Brown, $200.00 per hour for Ms. Gonzales 

Martin, and $100.00 per hour for Ms. Koerber, Ms. Oluyemi and Mr. Robinson, is 

consistent with the customary hourly fees, i.e. the prevailing market rates, for the 

legal services rendered. 

23. Plaintiff seeks an award of $100.00 per hour for time expended by 

paralegal and legal intern staff, as aforesaid state. This court has routinely found 
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similar rates to be reasonable in cases in this jurisdiction. 

24. Plaintiffs attorney fees are themselves a measure of compensatory 

damages, to be determined by the court, instead of the jury. See, Quicken Loans, 

Inc. v. Brown, 230 W.Va. 306,332,737 S.E.2d 640,666 (2012). 

25. In addition to the payment of attorney's fees, plaintiff seeks 

reimbursement of expenses actually incurred in the prosecution of her case 

against Defendant Quicken. Those costs are determined to be $17,610.05. 

26. Plaintiff further seeks a twenty-percent enhancement to the attorney 

fee award based on Mountain State Justice, Inc.'s status as a "unique 

organization" in West Virginia, that operates and survives based upon fees 

collected in "undesirable" cases. Plaintiff asserts that Mountain State Justice, Inc. 

is a non-profit public interest organization that represents low-income and indigent 

West Virginians. Mountain State Justice, Inc. does not seek payment offees from 

its clients and, as in the instant case, many of the individuals whose interests are 

represented by such organization have no ability to pay for representation. 

Mountain State Justice, Inc. therefore depends on the awards of fees in cases 

such as the instant one to sustain its operations and to enable its mission of 

providing free legal representation to those who could not otherwise obtain legal 

services. 

27. Trial courts are vested with wide discretion in determining reasonable 

fee awards. See, Vanderbilt Marta. and Finance. Inc. v. Cole, 230 W.Va. 50S, 
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509,740 S.E.2d 562,566 (2013). 

28. A review of plaintiffs time records reveals that the time spent on 

matters solely related to the settling co-defendants is more than covered by 

reducing the attorney fee award by the amount of attorney's fees received from 

each settling co-defendant. 

29. Specifically reviewing the recordS submitted reveals that 45.2 hours 

may be attributed to the matters related exclusively to Defendant Riffe, at a cost of 

$10,380.00. Therefore, the court determines that reducing the attorney fee 

request by the sum of $25,000.00, received by Mountain State Justice, Inc. from 

Defendant Riffe would more than adequately compensate for time spent on 

matters related exclusively to him. 

30. Similarly, the time records indicate that 25.9 hours were spent 

litigating matters related exclusively to Defendant Bank of America, at a cost of 

$7,145.00. Therefore, reducing plaintiffs attorney fee request by the sum of 

$7,500.00, received for attorney fees by Mountain State Justice, Inc., in regard to 

Defendant Bank of America, would appropriately compensate for this time. 

31. Now the court must address each Aetna factor in determining an 

award of attorney fee related to Defendant Quicken: 

(a) 	 The labor that was devoted to the preparation and litigation of 

this case is well-documented. It does appear that plaintiff's 

counsel spent a significant amount of time in terms of the 
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preparation and litigation of the case. This matter was litigated 

for three and a half (3~) years and proceeded through a jury 

trial spanning five (5) days. The instant litigation included 

extensive briefing, including issues related to Defendant 

Quicken's removal of this action to the United States 

Bankruptcy Court for the Southern District of West Virginia, and 

its unsuccessful appeal to the United States District Court of the 

Bankruptcy Court's remand order. Furthermore, numerous 

contested hearings were held in this case, including an 

extensive evidentiary hearing on the admissibility of Rule 

404(b) evidence, two mediation sessions (including one 

conducted by this court), and many depositions, with one 

spanning multiple days. The number of hours expended by 

plaintiffs counsel therefore is more than reasonable. 

(b) 	 The novelty and difficulty of the issues involved in this case 

were somewhat complex, particularly to the average attorney. 

However, this court observes that the attorneys and staff at 

Mountain State Justice, Inc. are accustomed to addressing 

legal issues such as the ones that were presented in this case. 

It must be remembered that the claims involved in this case 

were originally numerous, and that plaintiff had to deal with 
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three sets of defense attorneys. It is conceded, however, that 

because Mountain State Justice, Inc. frequently handles these 

types of cases, the subject action would not be a particularly 

novel case to them. 

(c) 	 Although extensive knowledge of consumer law was required 

to prosecute this case, there would not to be a particularly high 

skill level required to litigate the rather straightforward statutory 

violation on which the plaintiff prevailed. Nonetheless, the skills 

necessary to litigate such statutory violation would have to be 

somewhat enhanced, i.e., greater than those possessed by the 

average attorney. 

(d) 	 The court sees no reason that the plaintiff's counsel would have 

been precluded from other cases while representing Ms. 

Walters. Although the court does not mean to diminish the 

importance of the efforts expended on behalf of the plaintiff, 

that work would not be perceived to be so rigid as to demand 

plaintiff's counsel's sale focus. Thus, plaintiff's counsel would 

not be precluded from working for other clients as a result of the 

current litigation. 

(e) 	 After over twenty (20) years of experience as a circuit judge, the 

undersigned has become familiar with customary fees charged 
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by attorneys practicing in this region and in this judicial circuit. 

Based upon the court's own assessment, and the inspection of 

the numerous affidavits and materials submitted by plaintiff's 

counsel, the court is convinced that the submitted fee and 

charge rates are consistent with the customary hourly fees, i.e., 

the prevailing market rates for legal services rendered. 

Therefore, the court determines that the charges submitted on 

behalf of plaintiffs counsel constitute reasonable hourly fees. 

(f) 	 Plaintiffs counsel represents as an officer of the court that Ms. 

Walters was not charged a fee in this matter. The court is 

confronted with nothing to contradict that declaration, and 

therefore, finds that the plaintiff was not charged for the 

services that Mountain State Justice, Inc. provided in this case. 

(g) 	 There were no unusual or extraordinary time limitations 

imposed in this case. However, the case did take almost four 

{4} years to bring to a final resolution. 

(h) 	 The results obtained here were mixed. Plaintiff succeeded on 

only one of the three claims originally asserted against 

Defendant Quicken. However, she did succeed on the 

statutory violation claim, and the jury awarded to the plaintiff 

$27,000.00. Although, plaintiff's counsel may have expected 
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a higher award herel this court cannot consider such jury award 

to be de minimis; and must construe such jury award to support 

the finding that the plaintiff prevailed against Defendant 

Quicken at trial. 

(i) 	 Counsel who worked on this case were very well qualified to do 

so. All possess considerable academic and professional 

credentials and accomplishments. 

0> 	 The court must conclude that the instant case was highly 

undesirable. Representing a low-income client in this type of 

case would not be a profitable venture for private counsel. It 

would likely be economically unfeasible for a private attorney to 

represent a plaintiff in this circumstance, given the amount of 

skill and work involved and the possibility of a limited recovery 

after years of litigation. Plaintiffs counsel have represented 

Ms. Walters for over three and one-half years. This court 

observes that the plaintiff appeared to be entirely cooperative 

with her attorneys, and participated actively in most, if not all, 

proceedings held in this case. 

(k) 	 Without diminishing the unique character of Mountain State 

Justice, Inc., or critiquing the efforts expended by plaintiffs 

counsel in this case, the court finds that a multiplier should not 
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be applied to the fee-award, under all the circumstances of this 

case. 

(I) 	 Furthermore, the court additionally finds it appropriate to 

reduce the fee award by the $32,500.00, designated as 

attorney fees, and received in settlements from the other 

defendants. 

(m) 	 Defendant Quicken should not be afforded any credit or 

"overage" beyond the actual damages award attributed to the 

settlements with co-defendants, Bank of America and Riffe. 

Because such settlements with those co-defendants were 

properly and expressly designated as payments directly to the 

benefit of the plaintiff and statutory attorney fees, Defendant 

Quicken is only entitled to full credit against the jury verdict of 

$27,000.00, and credit against the attorney fee award of 

$32,500.00. 

(n) 	 Upon examination of the costs submitted and requested by the 

plaintiff in the amount of $17,610.05, the court determines that 

they are appropriate and reasonable. Therefore, an addition 

of $17,610.05 should be made to the calculation of the 

attorney's fee award to the plaintiff. 

(0) 	 Thereupon, with the Aetna factors considered herein, and the 
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proper calculations and offsets made, the court determines that 

a reasonable award of attorney's fees and costs here is 

$156,653.38. 

32. Plaintiff should be awarded $156,653.38, in attorney's fees and costs. 

WHEREFORE, based upon the aforegoing Findings of Fact and 

Conclusions of Law, it is hereby ORDERED, ADJUDGED and DECREED, as 

folloWs: 

1. That the Defendant Quicken Loans, Inc.'s Motion to Correct the 

Verdict is GRANTED, pursuant to Rule 60(a) of the West Virginia Rules of Civil 

Procedure, and that the settlement sums ($65,000.00) payable to, or on behalf of, 

plaintiff, reached with Co-defendants, Bank of America and Kirk Riffe shall be 

offset against jury verdict rendered at trial in the amount of $27,000.00; and, 

2. That the Plaintiff Sue Walters' request for relief set forth in her Petition 

for Award of Attorney's Fees is GRANTED, and she is awarded $156,653.38, in 

attorney fees and costs, payable by Defendant Quicken Loans, Inc. 

All appropriate exceptions to the findings, conclusions, and rulings of the 

court are preserved for the express possibility of review upon appeal. 

This is a Final Order. The Clerk may now remove this civil action from the 

docket of this court. 
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ENTER this Order this the 23rd day of February, 2016. 

The foregoing Is atrue COj7f of an ordet 

entered. inl~0l:~ '*3 my 
01 .' ..• 20~ 

PAULH. FlANAGAN. eDtc\lRaIeIgh~.WII 
By. D ~ 

21 



