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STATE OF WEST VIRGINIA 

In Re: KEVIN C. DUFFY, a licensed member of Bar No.:7276 
The West Virginia State Bar I.D. Nos.: 14-09-439, 14-09-543 

15-02-413, 15-02-416 

STATEMENT OF CHARGES 

To: 	 Kevin C. Duffy, Esquire 

Post Office Box 186 
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YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 Kevin C. Duffy (hereinafter "Respondent") is a lawyer practicing in Clay, which is 

located in Clay County, West Virginia. Respondent was admitted to The West 

Virginia State Bar on November 20, 1996, after successful passage ofthe Bar Exam. 

As such, he is subject to the disciplinary jurisdiction ofthe Supreme Court ofAppeals 

of West Virginia and its properly constitu~ed Lawyer Disciplinary Board. 

Count I 


Complaint of Charles D. Emerson 


I. D. No. 14-09-439 


2. 	 Respondent represented Mr. Emerson in a criminal matter. 
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3. Mr. Emerson alleged that he requested his case file from Respondent to assist in his 

filing of a writ of habeas corpus, but he had received no response. 

4. 	 By letter dated August 28,2014, the Office ofDisciplinary Counsel ("ODC") directed 

Respondent to provide Mr. Emerson with a copy of his complete client file within 

twenty (20) days, and to provide written verification thereof to the ODe. At that time, 

with the assumed compliance with the directive, the ODC declined to docket the 

complaint for investigation. 

S. 	 On or about September 25, 2014, Mr. Emerson notified the ODC that Respondent had 

not yet provided him with a copy ofhis file. In addition, Respondent did not provide 

confirmation to ODC of any contact with Mr. Emerson. 

6. 	 Thereafter, at its October 11,2014 meeting, the Investigative Panel of the Lawyer 

Disciplinary Board voted to open the complaint for investigation and, by letter dated 

October 15,2014, Respondent was given a copy of Mr. Emerson's complaint and 

asked to file a response within twenty (20) days. 

7. 	 After receiving no response from Respondent, on or about December 18,2014 the 

ODC sent a second letter, sent certified and return receipt requested, directing 

Respondent to file a response by January 5,2015, and advising him that his failure to 

do so could result in a subpoena duces tecum being issued for his appearance at the 

ODC for a sworn statement. 
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8. The "green card" that was subsequently returned to the ODC by the Post Office 

indicated that the letter had been signed for by Respondent on December 23,2014. 

9. 	 Because Respondent failed to file a verified response to the complaint, on March 4, 

2015, Disciplinary Counsel issued a subpoena duces tecum commanding Respondent 

to appear at the ODC on April 21, 2015. 

10. 	 At his sworn statement on April 21, 2015, Respondent supplied a verified, written 

response to Mr. Emerson's complaint, filed well over the twenty (20) daytime-period 

Respondent had to respond to the ODC letter of October 15,2014.1 

11. 	 Respondent stated that he had previously provided Mr. Emerson's current counsel 

with the entire original file that had been kept by his office in the case, which 

included the trial file, trial transcript, and all pleadings that had been filed. 

12. 	 Respondent asserted that the reason that he did not provide a copy ofMr. Emerson's 

file to him in prison was because Mr. Emerson had previously told him on numerous 

occasions not to send him any items related to his conviction out offear for his safety. 

Respondent stated that the letters that were attached to Mr. Emerson's complaint were 

not in Complainant's handwriting, so Respondent had concerns that the information 

would "fall into the wrong hands." 

1 Rule 2.5 of the Rules ofLawyer Disciplinary Procedure provides, in part, "The respondent shall 
have twenty days after the date of the written notice to file a written response to the complaint. .." 
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13. As to why Respondent failed to properly respond to the complaint or otherwise 

respond to letter from the ODC, Respondent stated, "[1] just can't stand your office 

and [I was] just being obnoxious to you. That's my reason." 

14. 	 Respondent attributed his animosity toward ODC an increase to his malpractice 

insurance rate while ethics complaints involving Respondent had been pending. 

Respondent was also of the opinion that the ODC had docketed "frivolous" 

complaints that had been filed against him. 

15. 	 Because Respondent failed to comply with the Office of Disciplinary Counsel's 

lawful request for information, he has violated Rule 8.1(b) of the Rules of 

Professional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) ... knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected 
by Rule 1.6. 

Count II 


Complaint of Glen W. Tanner 


I. D. No. 14-09-543 


16. 	 Respondent was appointed to represent Mr. Tanner in an abuse and neglect matter. 

17. 	 Mr. Tanner alleged that he had been unable to receive updates regarding his case from 

Respondent. 
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18. Mr. Tanner also alleged that Respondent had refused to file an appeal on behalf of 

Complainant following the tennination of his parental rights. 

19. 	 By letter dated October 22,2014, the ODC directed Respondent to contact Mr. Tanner 

and provide him with a detailed update as to his case within ten (l0) days, and to 

provide written verification thereof to the ODC. At that time, with the assumed 

compliance with the directive, the ODC declined to docket the complaint for 

investigation. 

20. 	 On or about November 12,2014, Mr. Tanner notified the ODC that he had not had 

any further contact with Respondent. In addition, Respondent did not provide 

confirmation to ODC of any contact with Mr. Tanner. 

21. 	 At its December 11,2014 meeting, the Investigative Panel ofthe Lawyer Disciplinary 

Board voted to open the complaint for investigation and, by letter dated December 12, 

2014, Respondent was given a copy of Mr. Tanner's complaint and asked to file a 

response within twenty (20) days. 

22. 	 After receiving no response, on or about January 15,2015, the ODC sent a second 

letter to Respondent, sent certified and return receipt requested, directing Respondent 

to file a response by January 22,2015, and advising him that his failure to do so could 

result in a subpoena duces tecum being issued for his appearance at the ODC for a 

sworn statement. 
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23. The "green card" that was subsequently returned to the ODe by the Post Office 

indicated that the letter had been signed for by Respondent on January 22,2015. 

24. 	 Because Respondent failed to file a response to the complaint, on March 4, 2015 

Disciplinary Counsel issued a subpoena duces tecum commanding Respondent to 

appear at the ODe on April 21, 2015. 

25. 	 At his sworn statement on April 21, 2015, Respondent explained that the reason he 

initially failed to respond to the complaint or otherwise comply with the directives of 

the ODe was because he thought he was receiving information relating to a different 

complaint that was also pending and he did not read the correspondence from ODe. 

26. 	 In addition, Respondent stated, "[I] just can't stand your office and [I was] just being 

obnoxious to you." Respondent attributed his animosity toward ODe to an increase 

to his malpractice insurance rate while ethics complaints involving Respondent had 

been pending. Respondent was also of the opinion that the ODe had docketed 

"frivolous" complaints that had been filed against him. 

27. 	 As to Mr. Tanner's allegations, Respondent denied that he had not reasonably 

communicated with Mr. Tanner but stated that Mr. Tanner moved a lot so it was 

difficult to reach him at times. 

28. 	 Respondent asserted that he represented Mr. Tanner diligently throughout the abuse 

and neglect proceeding, but that Mr. Tanner's parental rights were ultimately 

terminated following pre- and post-judicatory improvement periods, largely due to 
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Mr. Tanner's failure of multiple drug screens. Respondent provided copies of the 

results of the drug screens that Mr. Tanner underwent in the matter. 

29. 	 Respondent stated that he did not believe that there existed any good faith arguments 

to support Mr. Tanner's position in an appeal. 

30. 	 Because Respondent failed to abide by Mr. Tanner's decisions concerning the 

objectives ofrepresentation in this matter, in that he failed to file an appeal that raised 

the arguable points oferror Mr. Tanner wished to advance following the termination 

of his parental rights, Respondent has violated Rule 1.2(a) of the Rules of 

Professional Conduct, which states as follows: 

Rule 1.2. Scope of representation. 
(a) A lawyer shall abide by a client's decisions 

concerning the objectives of representation, subject to 
paragraphs ( c), (d) and (e), and shall consult with the client as to 
the means by which they are to be pursued. A lawyer shall abide 
by a client's decision whether to accept an offer ofsettlement of 
a matter. In a criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether the client will 
testify. 

31. 	 Because Respondent failed to pursue an appeal in the underlying matter on behalf of 

his client, Respondent has violated Rule 1.3 of the Rules of Professional Conduct, 

which provides as follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and 

promptness in representing a client. 
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32. Because Respondent failed to keep Mr. Tanner informed as to the status of his case, 

and failed to respond to his attempts to communicate with him following his 

termination hearing, Respondent has violated Rules 1.4(a) and 1.4(b) ofthe Rules of 

Professional Conduct, which state as follows: 

Rule 1.4. Communication. 
(a) A lawyer shall keep a client reasonably informed about 

the status of a matter and promptly comply with reasonable 
requests for information. 

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation. 

33. Because Respondent failed to comply with the Office of Disciplinary Counsel's 

lawful request for information, he has violated Rule 8.1 (b) of the Rules of 

Professional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 

[AJ lawyer in connection with ... a disciplinary matter, 
shall not: 

(b) ... knowingly fail to respond to a lawful demand for 
information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected 
by Rule 1.6. 

34. Because Respondent engaged in dilatory practices that brought the administration of 

justice into disrepute by failing to file a verified response to Mr. Tanner's complaint 

pursuant to Rule 2.5 ofthe Rules ofLawyer Disciplinary Procedure, Respondent has 

violated Rule 8.4( d) ofthe Rules ofProfessional Conduct, which provides as follows: 
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Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 
(d) Engage in conduct that is prejudicial to the 

administration ofjustice. 

Count III 


Complaint of Jenna W. Misiti 


I. D. No. 15-02-413 


35. 	 Ms. Misiti alleged that on September 18, 2015, Respondent called the Chief 

Executive Officer of Valley Health Systems, Inc., and used vulgar language. In 

addition, Ms. Misiti said that Respondent concluded the call by stating, "I am going 

to find out who you are and I'm gonna get you." 

36. 	 Ms. Misiti, who is in-house counsel for Valley Health Systems, Inc., stated that 

Respondent's conduct was unprovoked and unsettling. 

37. 	 By letter dated September 22, 2015, Respondent was given a copy of Ms. Misiti's 

complaint and asked to file a response within twenty (20) days. 

38. 	 After receiving no response, on or about October 16,2015, the ODC sent a second 

letter to Respondent, sent certified and return receipt requested, directing Respondent 

to file a response by November 6,2015, and advising him that failure to do so could 

result in a subpoena duces tecum being issued for his appearance at the ODC for a 

sworn statement, or the allegations in the complaint would be admitted and referred 

to the Investigative Panel of the Lawyer Disciplinary Board. 

39. 	 The "green card" that was subsequently returned to the ODe by the Post Office 

indicated that the letter had been signed for by Respondent on October 23,2015. 
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40. After receiving no response from Respondent to the complaint, Disciplinary Counsel 

emailed Respondent on December 8, 2015, and inquired as to the status of such. 

Respondent responded that he would have a response notarized and mailed the 

following day. 

41. 	 On December 28, 2015, Respondent provided a response to this complaint via email. 

The response was not verified as required by Rule 2.5 of the Rules of Lawyer 

Disciplinary Procedure. However, in his email, Respondent said that he would get the 

response notarized as soon as possible, citing a recent illness. 

42. 	 After continuing to receive no verification for his response, Disciplinary Counsel 

emailed Respondent on January 28, 2016, and inquired as to the status of such. 

Respondent responded and requested that he send the verification the following week, 

again citing to a recent illness. 

43. 	 Disciplinary Counsel agreed to accept a response from Respondent the week of 

February 1,2016, and advised him that the response did not have to be notarized, but 

was required to be verified with his original signature pursuant to Rule 2.5 of the 

Rules of Lawyer Disciplinary Procedure. 

44. 	 Respondent failed to file a verified response to the complaint. 

45. 	 In his unverified response, Respondent stated that the allegations contained in the 

complaint were not true. 
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46. Because Respondent failed to comply with the Office of Disciplinary Counsel's 

lawful request for information, he has violated Rule 8.1 (b) of the Rules of 

Professional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) ... knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected 
by Rule 1.6. 

47. Because Respondent engaged in dilatory practices that brought the administration of 

justice into disrepute by failing to file a verified response to Ms. Misiti' s complaint 

pursuant to Rule 2.5 of the Rules ofLawyer Disciplinary Procedure, Respondent has 

violated Rule 8.4( d) ofthe Rules ofProfessional Conduct, which provide as follows: 

Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 
(d) Engage in conduct that is prejudicial to the 

administration ofjustice. 

Count IV 


Complaint of the Office of Disciplinary Counsel 

I. D. No. 15-02-416 


48. In late August, 2015, the ODC received copies oftwo (2) Temporary Personal Safety 

Orders that had been filed in the Magistrate Court ofKanawha County on behalf of 

petitioner Jennifer Jones and petitioner Dr. Timothy S. Saar, respectively, on August 

20,2015. 

11AOO6444S. WPD 



49. The Temporary Personal Safety Orders stated that the Court had found reasonable 

cause to believe that Respondent had committed against the petitioners "repeated 

credible threats of bodily injury knowing or having reason to know that the threats 

caused reasonable fear for safety in violation ofWest Virginia Code §53-8-4(a)(3)." 

50. 	 The Temporary Personal Safety Orders further stated that Respondent had sent 

numerous disturbing emails to the petitioners and made numerous phone calls to the 

petitioners and their place of employment. 

51. 	 As a result, Magistrate Julie M. Yeager ordered that Respondent shall have no further 

contact with Ms. Jones or Dr. Saar. 

52. 	 Dr. Saar had been ordered to conduct a psychological evaluation of Respondent in 

connection with Respondent's divorce proceeding pending in the Family Court of 

Kanawha County. 

53. 	 By letter dated September 22,2015, Respondent was given a copy ofthe information 

described above and asked to file a response within twenty (20) days. 

54. 	 After receiving no response, on or about October 16,2015, the ODC sent a second 

letter to Respondent, sent certified and return receipt requested, directing Respondent 

to file a response by November 6, 2015, and advising him that failure to do so could 

result in a subpoena duces tecum being issued for his appearance at the ODC for a 

sworn statement, or the allegations in the complaint would be admitted and referred 

to the Investigative Panel of the Lawyer Disciplinary Board. 
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55. The "green card" that was subsequently returned to the ODC by the Post Office 

indicated that the letter had been signed for by Respondent on October 23,2015. 

56. 	 After receiving no response from Respondent to the complaint, Disciplinary Counsel 

emailed Respondent on December 8, 2015, and inquired as to the status of such. 

Respondent responded that he would have a response notarized and mailed the 

following day. 

57. 	 On December 28, 2015, Respondent provided a response to this complaint via email. 

The response was not verified as required by Rule 2.5 of the Rules of Lawyer 

Disciplinary Procedure. However, in his email, Respondent said that he would get the 

response notarized as soon as possible, citing a recent illness. 

58. 	 After continuing to receive no verification for his response, Disciplinary Counsel 

emailed Respondent on January 28, 2016, inquiring as to the status of such. 

Respondent responded and requested that he send the verification the following week, 

again citing to a recent illness. 

59. 	 Disciplinary Counsel agreed to accept a response from Respondent the week of 

February 1, 2016, and advised him that the response did not have to be notarized, but 

was required to be verified with his original signature pursuant to Rule 2.5 of the 

Rules ofLawyer Disciplinary Procedure. 

60. 	 Respondent failed to file a verified response to the complaint. 
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61. 	 In his unverified response, Respondent stated that he used "vulgar, non-threatening 

language" when speaking with Dr. Saar's office in a matter involving his divorce. 

Respondent denied, however, that he had violated the Rules ofProfessional Conduct 

in his communications with Dr. Saar. 

62. 	 Because Respondent failed to comply with the Office of Disciplinary Counsel's 

lawful request for information, he has violated Rule 8.1 (b) of the Rules of 

Professional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) ... knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected 
by Rule 1.6. 

63. 	 Because Respondent engaged in dilatory practices that brought the administration of 

justice into disrepute by failing to file a verified response to the complaint ofthe ODC 

pursuant to Rule 2.5 ofthe Rules ofLawyer Disciplinary Procedure, and engaged in 

a pattern ofcommunications with Dr. Saar designed to harass, intimidate, and burden 

Dr. Saarin violation ofW.Va. Code § 61-8-16, Respondent has violated Rule 8A(b) 

and 8.4(d) of the Rules ofProfessional Conduct, which provide as follows: 

Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 
(b) commit a criminal act that reflects adversely on the 

lawyer's honesty, trustworthiness or fitness as a lawyer in other 
respects; 
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(d) Engage in conduct that IS prejudicial to the 
administration ofjustice. 

* * * 


Pursuant to Rule 2.9(d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to fonnally charge you with a 

violation ofthe Rules ofProfessional Conduct and has issued this Statement ofCharges. As 

provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, you 

have the right to file a verified written response to the foregoing charges within 30 days of 

service of this Statement of Charges by the Supreme Court of Appeals of West Virginia. 

Failure to file a response shall be deemed an admission ofthe factual allegations contained 

herein. 

STATEMENT OF CHARGES ORDERED on the 20th day ofFebruary, 2016, and 

ISSUED this the qQ'lay ofFebruary, 2016. 
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