
DO NOT REMOVE FILE COpy ~ -~ ~12:FROM FILE 
BEFORE THE SUPREME COURT OF APPEALS 

. . RORY L PERRY n, CLERKOF WEST VIRGINIA ;: ""':.' IUPREME COURT Of'APPEALt . .:
OF\\,ESTVIRGINlA .•.•.,' •. 

ID Re: KEVIN C. DUFFY, Bar No.: 7276 
a suspended member of The Supreme Court Nos.: 
West Virginia State Bar 

I.D. Nos.: 

REPORT OF THE HEARING PANEL SUBCOMMITTEE 

I. PROCEDURAL mSTORY 

16~0181 

16~0614 

14-09-439 
14~09~543 

15-02-413 
15-02-416 
16-02-066 

Kevin C. Duffy (hereinafter "Respondent") is a currently suspended member of the West 

Virginia State Bar who maintains a law practice in Clay County. Formal charges by the Office 

of Disciplinary Counsel (hereinafter "ODC',) were initially filed against Respondent Kevin 

Duffy with the Clerk of the Supreme Court of Appeals on or about February 25, 2016, and 

served upon Respondent via certified mail by the Clerk on April 6, 2016. Respondent did not file 

an Answer to the Statement ofCharges. A scheduling conference was held on April 14, 2016 and 

the matter was set for hearing on August 30, 2016. Disciplinary Counsel filed her mandatory 

discovery on or about Apri126, 2016. Respondent did not provide his mandatory discovery. 

On February 17, 2016, the ODC filed a "Petition Seeking Suspension of Attorney 

Pursuant to the Rules of Lawyer Disciplinary Procedure" based on its opinion Respondent had 

committed violations of the Rilles of Professional Conduct and posed a substantial threat of 

irreparable harm to the public. Respondent was advised of same and infonned the ODC had 
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opened a complaint against him on June 28, 2016, which was served via certified mail on July 2, 

2016. A scheduling conference was held on July 7, 2015 and the hearing date was agreed to be 

August 30, 2016. 

This second complaint was based on information resulting from actions and inactions 

from Respondent's arrest which occurred in Ohio based on his intoxication and his failure to 

attend hearings in Clay County before Judge Alsop resulting in a capias being issued for his 

appearance. In response to the ''Petition Seeking Suspension of Attorney Pursuant to the Ru1es 

of Lawyer Disciplinary Procedure" Respondent denied he posed a substantial threat of 

irreparable harm to the public but admitted he had engaged in conduct prejudicial to the 

administration of justice in violation of Ru1e 8.4 (d) of the Rules of Professional Conduct. On 

June 2, 2016, the Supreme Court of Appeals of West Virginia entered an Order granting ODC's 

petition pursuant to Rule 3.27 of the Rules of Lawyer Disciplinary Procedure and immediately 

suspended Respondent's license to practice law pending the outcome of fonnal disciplinary 

charges. Respondent's license remains suspended to date. 

Thereafter, this matter proceeded to hearing in Charleston, West Virginia, on August 30, 

2016. All of the aforementioned complaints were consolidated for purposes ofthis hearing. The 

Hearing Panel Subcommittee (hereinafter "HPS") was comprised of Kelly D. Ambrose, Esquire, 

Chairperson, Jay T. McCamic, Esquire, and Priscilla M. Haden, Layperson. Renee Frymyer, 

Lawyer Disciplinary Counsel, appeared on behalf of the Office of Disciplinary Counsel and 

Respondent, Kevin C. Duffy appeared in person and pro se. 

The HPS was infonned prior to the hearing the parties to this matter had agreed to enter 

into Joint Stipulations and Recommendations with regard to ail of the aforementioned 

complaints. M:. such, the HPS heard testimony only from Respondent at the hearing. There was 
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1 Joint Exhibit admitted at the hearing. ODC admitted Exhibits 1-34 and 1-14 and Respondent 

admitted Exhibit 1. All Exhibits were admitted without objection. 

ll. FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This day comes the lIPS and submits to the Supreme Court of Appeals of West Virginia 

the following joint stipulations and recommendations regarding the final disposition of the 

above-styled disciplinary matters, which is comprised of two separate Statements of Charges 

issued against Mr. Duffy by the Investigative Panel of the Lawyer Disciplinary Board. The 

parties have agreed to consolidate both cases for the purposes of these stipulations and 

recommendations. and the stipulations and recommendations are made in an effort to resolve all 

matters at issue. The HPS would recommend to the Supreme Court of Appeals of West Virginia. 

it adopt and consolidate all of the cases styled above to provide for an expeditious and 

constructive resolution of all matters currently pending. The lIPS opines such consolidation 

would prove beneficial to all parties involved and would provide the best avenue to preserve 

judicial economy. The BPS finds the Joint Stipulations and Recommendations submitted by the 

parties, as reported below, are supported by reliable, probative and substantial evidence. 

III. PARTIES JOINT STIPULATED FINDINGS OF FACT 

AND CONCLUSIONS OF LAW 


1. 	 Kevin C. Duffy (hereinafter ''Respondenf') is a lawyer currently suspended who 
primarily practiced in Clay, which is located in Clay COlUlty, West Virginia. Respondent 
was admitted to The West Virginia State Bar on November 20, 1996, after successful 
passage of the Bar Exam. As such, he is subject to the disciplinary jurisdiction of the 
Supreme Court of Appeals of West Virginia and it's properly constituted Lawyer 
Disciplinary Board. 
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SUPREME COURT NO. 16-0181 

Count I 

Complaint of Charles D. Emerson 


I. D. No. 14-09-439 


2. 	 Respondent represented Mr. Emerson in a criminal matter. Mr. Emerson was charged by 

indictment of two counts of Sexual Assault in the First Degree and two counts of Sexual 

Abuse in the First Degree. Following a two-day jury trial held before the Circuit Court of 

Gilmer County, West Virginia, which concluded on November 15, 2012, Mr. Emerson 

was convicted of one count of Sexual Assault in the First Degree and one count ofSexual 

Abuse in the First Degree. Respondent timely appealed Mr. Emerson's conviction and the 

West Virginia Supreme Court of Appeals affirmed the conviction by Memorandum 

Decision filed on April 25, 2014. Respondent subsequently filed a Rule 35(b) motion to 

reconsider Mr. Emerson's sentence in the Circuit Court of Gilmer County, and this 

motion was denied by the Circuit Court. 

3. 	 On or about August 19, 2014, Mr. Emerson filed a complaint with the ODC alleging that 

he requested his case file from Respondent to assist in his filing of a writ of habeas 

corpus, but he had received no response. 

4. 	 By letter dated August 28,2014, the Office of Disciplinary Counsel directed Respondent 

to provide Mr. Emerson with a copy ofhis complete client file within twenty days, and to 

provide written verification thereof to the ODC. At that time, with the assumed 

compliance with the directive, the ODe declined to docket the complaint for. 

investigation pursuant to Rule 2.4(a) ofthe Ru1es of Lawyer Disciplinary Procedure. 
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5. On or about September 25,2014, Mr. Emerson notified the ODe that Respondent had not 

yet provided him with a copy of his file. In addition, Respondent had not provided 

confinnation to ODe of any contact with Mr. Emerson. 

6. 	 Thereafter, at its October 11, 2014 meeting, the Investigative Panel of the Lawyer 

Disciplinary Board voted to open the complaint for investigation and, by letter dated 

October 15,2014, Respondent was given a copy of Mr. Emerson's complaint and asked 

to file a response within twenty days. 

7. 	 After receiving no response from Respondent, on or about December 18, 2014, the ODe 

sent a second letter, sent certified and return receipt requeste~ directing Respondent to 

file a response by January 5, 2015, and advising him. that his failure to do so could result 

in a subpoena duces tecum being issued for his appearance at the ODe for a sworn 

statement. 

8. 	 The "green card" that was subsequently returned to the ODe by the postal service 

indicated the letter had been signed for by Respondent on December 23,2014. 

9. 	 Because Respondent failed to file a verified response to the complaint, on March 4, 2015, 

Disciplinary Counsel issued a subpoena duces tecum commanding Respondent to appear 

at the ODe on April 21, 2015. 

10. 	 At his sworn statement held on April 21, 2015, Respondent supplied a verified, written 

response to Mr. Emerson's complaint, filed well over the twenty-day time period 

Respondent had to respond to the ODe letter of October 15, 2014.1 

1 Rule 2.5 of the Rules ofLawyer Disciplinary Procedure provides, in part, "The respondent shall 
have twenty days after the date of the written notice to file a written response to the complaint ..." 
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11. Respondent stated he had previously provided Mr. Emerson's current counsel with the 

entire original file that had been kept by his office in the case, which included the trial 

file, trial transcript, and all pleadings that had been filed. 

12. 	 Respondent asserted the reason he did not provide a copy of Mr. Emerson's file to him in 

prison was because Mr. Emerson had previously told him on numerous occasions not to 

send him any items related to his conviction out of fear for his safety. Respondent stated 

that the letters that were attached to Mr. Emerson's complaint were not in Complainant's 

handwriting, so Respondent had concerns that the information would ''fall into the wrong 

hands." 

13. 	 As to why Respondent failed to properly respond to the complaint or otherwise respond 

to letter from the ODC, Respondent stated, "[1] just can't stand your office and [1 was] 

just being obnoxious to you. That's my reason." 

14. 	 Respondent attributed his animosity toward the ODC to an increase to his malpractice 

insurance rate while other ethics complaints involving Respondent had been pending. 

Respondent was also of the opinion that the ODC had docketed "frivolous" complaints 

that had been filed against him. 

15. 	 Mr. Emerson subsequently confirmed that his current counsel was in possession of his 

entire case file. Mr. Emerson also advised that at one point he did tell Respondent not to 

send a copy ofhis case file to him in prison, but said that he did request his case file from 

Respondent at a later date. 

6 




16. Because Respondent failed to comply with the ODC's lawful request for information, he 

has violated Rule 8.1(b) of the Rules of Professional Conduct,2 which provides as 

follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) . . . knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of infonnation otherwise protected by 
Rule 1.6. 

Countn 

Complaint of Glen W. Tanner 


I. D. No. 14-09-543 


17. 	 Respondent was appointed by the Circuit Court of Clay County to represent Mr. Tanner 

in a child abuse and neglect matter. 

18. 	 On or about October 9, 2014, Mr. Tanner filed a complaint alleging that Respondent had 

refused to file an appeal on his behalf following the termination of his parental rights in 

or about July, 2014. 

19. 	 By letter dated October 22, 2014, the ODe directed Respondent to contact Mr. Tanner 

and provide him with ~ detailed update as to his case within ten days, and to provide 

written verification thereof to the ODC. At that time, and assuming compliance with the 

directive, the ODC declined to docket the complaint for investigation pursuant to Rule 

2.4(a) of the Rules of Lawyer Disciplinary Procedure. 

2 The current version of the Rules of Professional Conduct, which includes the amendments 
effective January 1,2015, is referenced herein unless otherwise noted. 
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20. 	 On or about November 12, 2014, Mr. Tanner notified the ODe he had not had any 

further contact with Respondent. In addition, Respondent did not provide confinnation to 

the ODe ofany contact with Mr. Tanner. 

21. 	 At its December 11, 2014 meeting, the Investigative Panel of the Lawyer Disciplinary 

Board voted to open the complaint for investigation and, by letter dated December 12, 

2014, Respondent was given a copy of Mr. Tanner's complaint and asked to file a 

response within twenty days. 

22. 	 After receiving no response, on or about January 15,2015, the ODe sent a second letter 

to Respondent, sent certified and return receipt requested, directing Respondent to file a 

response by January 22,2015, and advising him that his failure to do so could result in a 

subpoena duces tecum being issued for his appearance at the ODC for a sworn statement. 

23. 	 The "green card" that was subsequently returned to the ODC by the postal service 

indicated that the letter had been signed for by Respondent on January 22, 2015. 

24. 	 Because Respondent failed to file a response to the complaint, on March 4, 2015, 

Disciplinary Counsel issued a subpoena duces tecum commanding Respondent to appear 

at the ODe on April 21, 2015. 

25. 	 At his sworn statement held on April 21, 2015, Respondent explained that the reason he 

initially failed to respond to the complaint or otherwise comply with the directives of the 

ODe in this matter was because he thought he was receiving information relating to a 

different complaint that was also pending and he did not read the correspondence from 

ODe. 

26. 	 In addition, Respondent stated, "[I] just can't stand your office and [I was] just being 

obnoxious to you." Respondent attributed his animosity toward the ODe to an increase to 
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his malpractice insurance rate while other ethics complaints involving Respondent had 

been pending. Respondent was also of the opinion that the ODC had docketed for 

investigation "frivolous" complaints that had been filed against him. 

27. 	 Respondent asserted that he represented Mr. Tanner diligently throughout the child abuse 

and neglect proceeding, but that Mr. Tanner's parental rights were ultimately terminated 

following pre- and post-judicatory improvement periods, largely due to Mr. Tanner's 

failure of multiple drug screens. According to Respondent, during the pendency of the 

child abuse and neglect case in which Respondent represented Mr. Tanner, Mr. Tanner 

repeatedly failed to attend hearings, repeatedly tested positive for the use of controlled 

substances, and evidence was presented by the West Virginia Department of Health and 

Human Resources which revealed that Mr. Tanner habitually obtained prescriptions for 

narcotics from three different medical doctors. The Circuit Court also had taken judicial 

notice of Mr. Tanner's previous criminal convictions, which included a conviction for 

manslaughter, a conviction for grand larceny, and convictions for multiple 

misdemeanors. 

28. 	 Respondent did not believe in good faith that error had been committed in Mr. Tanner's 

child abuse and neglect case, or that there was a reasonable basis for the extension, 

modification, or reversal of existing law to form the basis of an appeal. Respondent stated 

that at the time Mr. Tanner's case was ripe for appeal in late 2014, the West Virginia 

Supreme Court of Appeals required lawyers to complete a Docketing Statement 

certifying that the appeal was meritorious. Respondent believed that to certify that an 

appeal in Mr. Tanner's case was meritorious would have been in violation of his 

professional responsibilities, so he declined to file an appeal on Mr. Tanner's behalf. 
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29. 	 Respondent did not communicate his unwillingness to file an appeal to Mr. Tanner in 

writing and failed to respond to Mr. Tanner's attempts to communicate with him 

following his termination hearing. In addition, Respondent did not attempt to withdraw as 

counsel for Mr. Tanner. 

30. 	 Respondent never sought informal ethics advice from the ODe regarding his obligation 

to file an appeal on behalf of a client in a child abuse and neglect matter. 

31. 	 Effective January I, 2016, the Supreme Court of Appeals approved amendments to the 

Rules of Appellate Procedure which set forth requirements that must be observed when 

counsel in a criminal, habeas corpus, or abuse and neglect case lacks a good faith belief 

that an appeal is reasonable and warranted under the circumstances. However, prior to 

that date, the ODC advised lawyers, pursuant to the principles in State v. McGill, 230 

W.Va. 85, 736 S.E.2d 85 (2012), that in certain instances "good faith" may be defined by 

the legal obligation of court~appointed counsel to file a brief referring to any point in the 

record that might arguably support the appeal in instances where a client insists upon 

appeal that comsel believes to be frivolous. 

32. 	 Because Respondent failed to abide by Mr. Tanner's decisions concerning the objectives 

of representation in this matter, in that he failed to file an appeal that raised the arguable 

points of error Mr. Tanner wished to advance following the termination of his parental 

rights, Respondent has violated Rille 1.2(a) of the Rules of Professional Conduct,3 which 

states as follows: 

3 Refers to the prior version of the Rules ofProfessional Conduct, which was in effect at the time 
ofthis transgression. 
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Rule 1.2. Scope of representation. 
(a) A lawyer shall abide by a client's decisions concerning 

the objectives of representation, subject to paragraphs (e), (d) and 
(e), and shall consult with the client as to the means by which they 
are to be pursued. A lawyer shall abide by a client's decision 
whether to accept an offer of settlement of a matter. In a criminal 
case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial and whether the client will testify. 

33. 	 Because Respondent failed to pursue an appeal in the underlying matter on behalf of Mr. 

Tanner or, in the alternative, failed to timely withdraw, or attempt to withdraw, from 

representation, resulting in a failure for anyone to file an appeal on behalf of Mr. Tanner, 

Respondent has violated Rule 1.3 of the Rules of Professional Conduct,4 which states as 

follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and 

promptness in representing a client. 

34. 	 Because Respondent failed to respond to Mr. Tanner's requests for information about his 

case, and failed to advise Mr. Tanner in writing the reasons he believed he had no 

grounds to appeal his case, Respondent has violated Rule 1.4(a) and Rule 1A(b) of the 

Rules ofProfessional Conduct,S which state as follows: 

Rule 1.4. Communication. 
(a) A lawyer shall keep a client reasonably informed about the 

status of a matter and promptly comply with reasonable requests 
for information. 

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation. 

35. 	 Because Respondent failed to comply with the ODC's lawful request for information, he 

has violated Rule 8. 1 (b) of the Rules ofProfessional Conduct, which provides as follows: 

'" See n. 3, supra. 

S See n. 3, supra. 
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Rule 8.1. Bar admission and disciplinary matters. 

[A] lawyer in connection with ... a disciplinary matter, 
shall not: 

(b) . . . knowingly fail to respond to a lawful demand for 
information from . . . disciplinary authority, except 
that this rule does not require disclosure of 
information otherwise protected by Rule 1.6. 

36. 	 The ODe declines to pursue a violation of Rule 8.4{d) of the Rules of Professional 
Conduct as charged in this Statement ofCharges with regard to Count II. 

Countm 

Complaint of Jenna W. Misiti 


I. D. No. 15-02-413 


37. 	 On or about September 21, 2015, Ms. Misiti alleged that on September 18, 2015, 

Respondent called the Chief Executive Officer of Valley Health Systems, Inc., and used 

vulgar language. In addition, Ms. Misiti said that Respondent concluded the call by 

stating, "I am going to find out who you are and I'm gonna get you." 

38. 	 Ms. Misiti, who is in-house counsel for Valley Health Systems, Inc., stated that 

Respondent's conduct was unprovoked and unsettling. 

39. 	 By letter dated September 22, 2015, Respondent was given a copy of Ms. Misiti's 

complaint and asked to file a response within twenty days. 

40. 	 After receiving no response, on or about October 16,2015, the ODC sent a second letter 

to Respondent, sent certified and return receipt requested, directing Respondent to file a 

response by November 6, 2015, and advising him that failure to do so could result in a 

subpoena duces tecum being issued for his appearance at the ODC for a sworn statement, 

or the allegations in the complaint would be admitted and referred to the Investigative 

Panel ofthe Lawyer Disciplinary Board. 
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41. 	 The "green card" that was subsequently returned to the ODC by the postal service 

indicated that the letter had been signed for by Respondent on October 23,2015. 

42. 	 After receiving no response from Respondent to the complaint, Disciplinary Counsel 

em ailed Respondent on December 8, 2015, and inquired as to the status of such. 

Respondent responded that he would have a response notarized and mailed the following 

day. 

43. 	 On December 28, 2015, Respondent provided a response to this complaint via email. The 

response was not verified as required by Rule 2.5 of the Rules of Lawyer Disciplinary 

Procedure. However, in his email, Respondent said that he would get the response 

notarized as soon as possible, citing a recent illness. 

44. 	 After continuing to receive no verification for his response, Disciplinary Counsel emailed 

Respondent on January 28, 2016, and inquired as to the status of such. Respondent 

responded and requested that he send the verification the following week, again citing to 

a recent illness. 

45. 	 Disciplinary Counsel agreed to accept a response from Respondent the week of February 

1, 2016, and advised him that the response did not have to be notarized, but was required 

to be verified with his original signature pursuant to Rule 2.5 of the Rules of Lawyer 

Disciplinary Procedure. 

46. 	 Respondent failed to me a verified response to the complaint. 

47. 	 In his unverified response, Respondent stated that the allegations contained in the 

complaint were not true. 

48. 	 Respondent admits that he may have used vulgar language with regard to a call he made 

to the Chief Executive Officer of Valley Health Systems, Inc., but denies that he ever 
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threatened to commit a crime against any person or property. The communication was in 

relation to a personal matter. 

49. 	 Respondent was never arrested or charged with any crime with regard to the allegations 

raised in Ms. Misiti's complaint, and Respondent has had no further contact with her 

office. 

50. 	 Because Respondent failed to comply with the ODC's lawful request for information, he 

has violated Rule B.I(b) of the Rules ofProfessional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) 	. . . knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except 
that this rule does not require disclosure of 
infonnation otherwise protected by Rule 1.6. 

51. 	 The ODC declines to pursue a violation of Rule 8.4(d) of the Rules of Professional 

Conduct as charged in this Statement ofCharges with regard to Count m. 

CountlY 

Complaint of the Office of Disciplinary Counsel 


I. D. No. 15-02-416 


52. 	 In late August, 2015, the ODC received copies oftwo Temporary Personal Safety Orders 

that had been filed in the Magistrate Court of Kanawha County on behalf of petitioner 

Jennifer Jones and petitioner Dr. Timothy S. Saar, respectively, on August 20,2015. 

53. 	 The Temporary Personal Safety Orders stated that the Court had found reasonable cause 

to believe that Respondent had committed against the petitioners "repeated credible 

threats of bodily injury knowing or having reason to know that the threats caused 

reasonable fear for safety in violation of West Virginia Code §53-8-4(a)(3)." 
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54. The Temporary Personal Safety Orders further stated that Respondent had sent numerous 

disturbing emails to the petitioners and made numerous phone calls to the petitioners at 

their place ofemployment. 

55. 	 As a result, Magistrate Julie M. Yeager ordered that Respondent shall have no further 

contact with Ms. Jones or Dr. Saar. 

56. 	 Initially, Respondent had been ordered to contact Dr. Saar and undergo a psychological 

evaluation in connection with Respondent's divorce proceeding pending in the Family 

Court ofKanawha County, Case No. lO-D-670. 

57. 	 The ODC docketed a complaint against Respondent on or about September 22, 2015, 

and, on that same date, Respondent was mailed a copy of the information described 

above and asked to file a response within twenty days. 

58. 	 After receiving no response, on or about October 16, 2015, the ODe mailed a second 

letter to Respondent, sent certified and return receipt requested, directing Respondent to 

file a response by November 6, 2015, and advising him that failure to do so could result 

in a subpoena duces tecum being issued for his appearance at the ODC for a sworn 

statement, or the allegations in the complaint would be admitted and referred to the 

Investigative Panel ofthe Lawyer Disciplinary Board. 

59. 	 The "green card" that was subsequently returned to the ODe by the postal service 

indicated that the letter had been signed for by Respondent on October 23,2015. 

60. 	 After receiving no response from Respondent to the complaint, Disciplinary Counsel 

emailed Respondent on December 8, 2015, and inquired as to the status of such. 

Respondent responded that he would have a response notarized and mailed the following 

day. 
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61. 	 On December 28,2015, Respondent provided a response to this complaint via email. The 

response was not verified as required by Rule 2.5 of the Rules of Lawyer Disciplinary 

Procedure. However, in his email, Respondent said that he would get the response 

notarized as soon as possible, citing a recent illness. 

62. 	 After continuing to receive no verification for his response, Disciplinary Counsel emailed 

Respondent on January 28, 2016, inquiring as to the status of such. Respondent 

responded and requested that he be allowed to send the verification the following week, 

again citing a recent illness. 

63. 	 Disciplinary Counsel agreed to accept a response from Respondent the week of February 

1,2016, and advised him that the response did not have to be notarized, but was required 

to be verified with his original signature pursuant to Rule 2.5 of the Ru1es of Lawyer 

Disciplinary Procedure. 

64. 	 Respondent failed to file a verified response to the complaint. 

65. 	 In his unverified response, Respondent stated that he used ''vulgar, non-threatening 

language" when speaking with Dr. Saar's office in a matter involving his divorce. 

66. 	 Respondent's divorce has been very contentious and, despite the passage of over six (6) 

years, remains pending. Respondent has become upset with his ex~wife in the past with 

regard to visitation issues with his children. 

67. 	 Respondent admits making inappropriate telephone calls and sending inappropriate e

mails to Dr. Saar's office upon learning that Dr. Saar had provided Respondent's 

psychological evaluation to opposing counsel and to the court-appointed Guardian ad 

litem without providing the evaluation to Respondent's attorney. 
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68. Respondent was never arrested or charged with any crime with regard to the allegations 

raised in this complaint, and Respondent has had no further contact with Ms. Jones or Dr. 

Saar. 

69. 	 Because Respondent failed to comply with the ODC's lawful request for information, he 

has violated Rule 8 .1(b) of the Rules ofProfessional Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, 

shall not: 
(b) 	. . . knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except 
that this rule does not require disclosure of 
information otherwise protected by Rule 1.6. 

70. 	 Because Respondent engaged in a pattern of communications with Dr. Saar designed to 

harass, intimidate, and burden Dr. Saar, a potential witness in a court proceeding 

involving Respondent, Respondent has violated Rule 8.4(d) of the Rules of Professional 

Conduct, which provide as follows: 

Rule 8.4. Misconduct. 

It is professional misconduct for a lawyer to: 

(d) Engage in conduct that is prejudicial to the 

administration ofjustice. 

71. 	 The ODC proffered it declines to pursue a violation ofRule 8A(b) of the Rules of 

Professional Conduct as charged in this Statement of Charges with regard to Count IV. 

SUPREME COURT NO. 16-0614 

Count I 

Complaint of the Office of Disciplinary Counsel 


I. D. No. 16-02-066 


72. 	 On or about February 8, 2016, charges of the misdemeanor offenses of theft and 

operating a vehicle under the influence of alcohol or drugs were filed against Respondent 

in the Rocky River Municipal Court ofCuyahoga County, Ohio. 
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73. An Investigative Report obtained by the ODC on or about February 12,2016, set forth 

that on February S, 2016, the Westlake Police Department received a call from an 

employee of a local Speedway store who reported that an intoxicated male customer 

attempted to purchase beer, but was refused by the employee. The male reportedly took 

the beer and other merchandise, exited the store and drove away. The suspect vehicle was 

registered to Respondent and officers were able to initiate a traffic stop soon thereafter 

with the suspect vehicle. The driver was later identified as Respondent and appeared to 

be highly intoxicated. Respondent was transported to St. John Medical Center, and 

released on his own recognizance at the hospital in order to receive medical treatment. 

74. 	 Respondent was issued a citation for operating a vehicle under the influence of alcohol 

which included a summons to appear at the Rocky River Municipal Court on February 9, 

2016, at 1:00 P.M. 

75. 	 In addition, by Order issued by the Rocky River Municipal Court, Respondent's right to 

drive was suspended on or about February 9, 2016.6 

76. 	 Respondent failed to appear as required by the aforementioned summons due to 

transportation issues.7 As a result, on February 11, 2016, a Capias with Bond Ordered 

was issued commanding any police official or sheriff to take Respondent forthwith to 

answer to the charges against him. 

77. 	 The Capias was later withdrawn on February 12, 2016, at 4:05 p.m., upon Respondent's 

voluntary appearance at the Rocky River Municipal Court. 

6 Upon information and belief, Respondent's automobile was towed and impounded by the 
Westlake Police on or about February 5, 2016. 

7 Respondent contends that there was a lake-effect snowstorm that day and the taxi he called for 
transportation to the Rocky River Municipal Court did not show. However, Respondent admits that he did 
not call the Court to request a continuance of the arraignment or notify the Court ofhis situation. 
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78. By letter dated February 17,2016, the Honorable Judge Jack Alsop, Circuit Court Judge 

for the Fourteenth Judicial Circuit, advised the ODC that Respondent was counsel of 

record for defendants in two separate felony criminal matters and, between January 19, 

2016, and February 8, 2016, Respondent had missed every hearing scheduled (seven in 

total) on behalf of his clients. Judge Alsop also stated that he had been advised by 

Respondent first that he was unavailable due to illness and later that he was unable to 

appear due to a broken down vehicle. 

79. 	 Respondent never reported to Judge Alsop or the ODC that he had been arrested for 

drunk driving on February 5, 2016.8 

80. 	 By Order entered March 1, 2016, Judge Alsop entered an Order Removing Attorney 

From Appointed Counsel Panel in which Respondent was removed from the court~ 

appointed panel for indigent defendants until further order ofthe Court. 

81. 	 On February 17, 2016, the ODC filed a "Petition Seeking Suspension of Attorney 

Pursuant to the Rules of Lawyer Disciplinary Procedure" based upon its opinion that 

Respondent had committed violations of the Rules of Professional Conduct and posed a 

substantial threat of irreparable harm to the public. 

82. 	 By letter dated February 22, 2016, Respondent was advised that the ODC had also 

opened a complaint against him based upon the infonnation set forth in Count I of 

Supreme Court No. 16-0614, and he was asked to file a response within twenty days. 

83. 	 On or about April 7, 2016, Respondent filed bis response to the "Petition Seeking 

Suspension of Attorney Pursuant to the Rules of Lawyer Disciplinary Procedure," in 

which he denied that he posed a substantial threat of irreparable harm to the public but 

8 The parties agree that Respondent was not required under the Rules to report his arrest to the 
ODe or to any judge. 
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admitted, through his action and inactions, he had engaged in conduct that is prejudicial 

to the administration of justice in violation of Rule 8.4(d) of the Rules of Professional 

Conduct. 

84. 	 Respondent also stated that the charge of theft had been resolved on or about April 6, 

2016, through a plea of guilty to disorderly conduct, and that he had entered a guilty plea 

that same date to operating a vehicle under the influence of alcohol or drugs. On or about 

May 9, 2016, Respondent was fIned, assessed court costs, and sentenced to one year 

probation. Respondent's driving privileges were also restored. 

85. 	 On June 2, 2016, the Supreme Court of Appeals of West Virginia entered an Order 

granting the ODC's petition pursuant to Ru1e 3.27 of the Rules of Lawyer Disciplinary 

Procedure and immediately suspended Respondent's license to practice law pending the 

outcome offormal disciplinary charges. 

86. 	 Respondent subsequently complied with Rule 3.28 of the Ru1es of Lawyer Disciplinary 

Procedure concerning the duties of disbarred or suspended lawyers. 

87. 	 After a request from the ODC to do so, Respondent provided a verifIed response to the 

complaint ofthe ODC on or about June 6, 2016.9 

88. 	 Respondent did not file a response to the formal charges set forth in Supreme Court No. 

16-0614. Therefore, pursuant to Rule 2.13 of the Rules of Lawyer Disciplinary 

Procedure, such shall be deemed an admission of the factual allegations contained 

therein. 

9 Respondent had previously been granted extensions of time to respond to the complaint of the 
ODC to March 31, 2016, and AprH 5,2016, respectively. On April?, 2016, Respondent filed his response 
to the ''Petition Seeking Suspension of Attorney Pursuant to the Rules of Lawyer Disciplinary 
Procedure," in which he responded to allegations that mirrored those in this comp1aint. 

20 




89. Because Respondent missed multiple scheduled hearings over the course of three weeks, 

all while his clients were in custody awaiting the resolution of their felony matters, he has 

violated Rules 1.1, 1.3, and 3.2 of the Rules of Professional Conduct which provide as 

follows: 

Rule 1.1. Competence. 
A lawyer shall provide competent representation to a client. 

Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation. 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and 

promptness in representing a client. 

Rule 3.2. Expediting Litigation. 
A lawyer shall make reasonable efforts to expedite 

litigation consistent with the interest of the client. 

90. 	 Because Respondent committed the criminal acts of disorderly conduct and operating a 

vehicle under the influence ofalcohol andlor drugs, failed to appear as directed by a court 

summons resulting in a Capias being issued for his arrest, and failed to appear for 

hearings before the Circuit Court of Clay County, West Virginia, as described above, he 

has violated Rule 8.4(b) and Rule 8.4(d) of the Rules of Professional Conduct which 

provide as follows: 

Rule 8.4. Misconduct. 

It is professional misconduct for a lawyer to: 

(b) Commit a criminal act that reflects adversely on the 

lawyer's honesty, trustworthiness or fitness as a lawyer in other 
respects; 

(d) Engage in conduct that is prejudicial to the 

administration ofjustice. 

91. 	 ODC proffered it declines to pursue a violation of Rule 8.4(c) of the Rules of 

Professional Conduct as charged in this Statement ofCharges with regard to Count 1. 
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II. RULE 3.16 FACTORS 


92. 	 Rule 3.16 of the Rules of Lawyer Disciplinary Procedure enumerates factors to be 

considered in imposing sanctions and provides as follows: 

Rule 3.16. Factors to be considered in imposing sanctions. 
In imposing sanction after a finding of lawyer misconduct, 

unless otherwise provided in these rules, the Court or Board shall 
consider the following factors: (1) whether the lawyer has violated 
a duty owed to a client, to the public, to the legal system, or to the 
profession; (2) whether the lawyer acted intentionally, knowingly, 
or negligently; (3) the amount of the actual or potential injury 
caused by the lawyer's misconduct; and (4) the existence of any 
aggravating or mitigating factors. 

93. 	 The evidence in these cases establishes by clear and convincing proof that Respondent 

has violated several duties owed to his client, to the public, to the legal system and to the 

legal profession. 

94. 	 With regard to Supreme Court No. 16-0181, Respondent violated his duties of diligence 

and communication with regard to Mr. Tanner as detailed herein. In addition. because the 

legal profession is largely self-governing, it is vital that lawyers abide by the rules of 

substance and procedure which shape the legal system. By ignoring the ODC for a period 

of time and by failing to timely file verified responses to complaints, Respondent violated 

his duties to the legal system and profession. Finally, Respondent has violated his duties 

to the public and profession by failing to maintain the integrity of the legal profession as 

evidenced by his hostile conduct toward mental health professionals involved in his 

divorce proceeding. 

95. 	 With regard to Supreme Court No. 16-0614, Respondent violated duties to his clients by 

failing to attend his clients' hearings over an extended period of time and also violated 

his duties to the public, the legal system and profession by engaging in criminal conduct. 

96. 	 Respondent has acted in an intentional and knowing manner in these matters. 
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97. 	 Respondent's failure to initially cooperate with the ODC caused harm to the legal system 

requiring the ODC to expend additional time and resources in order to investigate these 

matters. The unprofessional and inappropriate phone calls and emails made by 

Respondent as described in the first Statement of Charges were disturbing to the 

recipients. In addition, regardless ofthe merits ofMr. Tanner's appeal, by failing to either 

withdraw or file an appeal on his behalf, Respondent arguably negatively impacted Mr. 

Tanner's rights. As described in the second Statement of Charges, Respondent's clients 

were adversely affected when he missed their hearings and their cases were delayed. 

Respondent's conduct in the matters described herein has also impugned the integrity of 

the legal profession. 

98. 	 The parties agree and the BPS has concurred that the following mitigating factors are 

present in these matters: (l) absence of a dishonest or selfish motive; (2) personal or 

emotional problems connected to Respondent's divorce; (3) full and free disclosure to 

disciplinary board; (4) interim rehabilitation by way of outpatient therapy and alcohol 

education classes; and (5) remorse. 

99. 	 There are also noted aggravating factors. Respondent was admonished for a violation of 

Rules 1.3 and 1.4 of the Rules of Professional Conduct by the Investigative Panel of the 

Lawyer Disciplinary Board on or about October 26, 2013. This is Respondent's only 

prior discipline in his almost twenty years of practice. Respondent has also engaged in a 

pattern ofmisconduct ~ can be seen in the matters reflected herein. 

100. 	 Respondent did acknowledge the seriousness ofhis conduct in the underlying matters and 

expressed remorse and regret for his actions. Respondent noted he fully cooperated with 

law enforcement with regard to his criminal matters. He also did not contest the criminal 

charges against him. 

23 



101. Following his arrest, Respondent was required to undergo an assessment with Terrence 

Kelleman Counseling, 23350 Center Ridge Road. Suite 208, Westlake, Ohio. 44145, an 

organization that specializes in substance abuse counseling. Respondent followed the 

recommendation that he complete twenty-four (24) hours of outpatient counseling with 

Dr. Kelleman. Respondent has also attended Alcoholics Anonymous meetings following 

his arrest and has provided proofofhis attendance in writing to the ODC. 

102. 	 At the time of his hearing, Respondent testified he has refrained from usage of alcohol 

since February 29,2016. 

103. 	 Respondent acknowledges that any similar misconduct in the future may result in harsher 

sanction. 

104. 	 Respondent agreed he will behave in a civil, respectful, and courteous manner in his 

future practice of law. 

IV. PARTIES JOINT RECOMMENDATIONS AS TO DISCIPLINE 

105. 	 The ABA has recognized that, absent aggravating or mitigating factors, a suspension is 

generally appropriate when a lawyer knowingly engages in conduct that is a violation of a 

duty owed to a client, the public, to the legal system or to the legal profession, and causes 

injury or potential injury to a client, the public. the legal system or the legal profession. 

ABA Model Standards/or Imposing Lawyer Sanctions, 7.2 (1992). 

106. 	 Submitted to the HPS as part of the Joint Stipulations, the ODC and Respondent proffer 

the following recommended sanctions for Supreme Court No. 16-0181 and Supreme 

Court No. 16-0614, respectively. It is further suggested by the parties in their Joint 

Stipulations that the following should also be served concurrently: 
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A. 	 That Respondent's law license be suspended for a period of three months, served 

retroactively based upon the Supreme Court's Order of June 2, 2016, which 

immediately suspended Respondent's license to practice law pending the outcome 

offormal disciplinary charges; 10 

B. 	 Upon automatic reinstatement pursuant to Rule 3.31 of the Rules of Lawyer 

Disciplinary Procedure, Respondent's practice be supervised for a period of two 

years by an attorney agreed upon by the ODC and Respondent; 

C. 	 That Respondent be required to regularly attend twelve~step program meetings 

and provide proofthereof to the ODC in writing; and 

D. 	 Respondent shall pay costs of this disciplinary proceeding to Rule 3.15 of the 

Rules of Lawyer Disciplinary Procedure. 

v. BPS RECOMMENDATIONS 

The HPS finds the Joint Stipulations of fact and of law, submitted by the parties, as 

reported above, are supported by reliable, probative and substantial evidence and as such the 

HPS would recommend to the Supreme Court of Appeals of West Virginia, these Joint 

Stipulations of fact and of law be adopted. 

The Rules of Professional Conduct state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action. Syllabus Pt. 3, in part, Committee on 

Legal Ethics v. Tatterson, 173 W.Va. 613, 319 S.E.2d 381 (1984), cited in Committee on Legal 

Ethics v. Morton, 186 W.VA. 43,410 S.E.2d 279, 281 (1991). In addition, discipline must serve 

as both instruction on the standards for ethical conduct and as a deterrent against similar 

10 The parties acknowledge that Respondent will serve a longer overall suspension before these 
matters are resolved. 

25 



misconduct to other attorneys. In Syllabus Point 3 of Committee on Legal Ethics v. Walker. 178 

W.Va. 150,358 S.E.2d 234 (1987), the Court stated: 

In deciding on the appropriate disciplinary action for ethical 
violations, this Court must consider not only what steps would 
appropriately punish the respondent attorney, but also whether the 
discipline imposed is adequate to serve as an effective deterrent to 
other members of the Bar and at the same time restore public 
confidence in the ethical standards of the legal profession. 

Moreover, a principle purpose of attorney disciplinary proceedings is to safeguard the public's 

interest in the administration ofjustice. Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 

359,326 S.E.2d 705 (1984); Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 

101 (1999). 

The HPS additionally opines the stipulated joint sanctions proffered by the parties as set forth 

above, are consistent with sanctions imposed upon other attorneys in comparable cases and as 

such should be adopted by the Supreme Court of Appeals of West Virginia. See, Lawyer 

Disciplinary Board v. Santa Barbara, 231 W.Va. 740, 749 S.E.2d 633 (2013) (threewmonth 

suspension for conviction of brandishing and carrying a concealed weapon with prior discipline 

an aggravating factor); Office of Lawyer Disciplinary Counsel v. Albers, 214 W.Va. 11, 585 

S.E.2d 11 (2003) (fivewmonth suspension for convictions of assault, larceny, and harassment); 

Office ofDisciplinary Counsel v. Alderman, 229 W.Va. 656, 734 S.E.2d 737 (2012) (onewyear 

retroactive suspension and one-year suspension held in abeyance pending two years of 

supervised practice for drug convictions); Lawyer Disciplinary Board v. Sturm, 237 W.Va. 115, 

785 S.E.2d 821 (2016) (concurrent ninety-day suspensions and two-year period of supervisory 

practice for rule violations involving communication, diligence regarding the failure to file an 

appeal and a habeas petition on behalf of two clients, and failure to comply with the ODe's 

requests for information); Lawyer Disciplinary Board v. Conner, 234 W.Va. 648, 769 S.E.2d 25 

(2015) (ninety-day suspension and two-year period of supervisory practice for lawyer who failed 
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to appeal or take action in cases. communicate with her clients, and comply with the ODC's 

request for information); Lawyer Disciplinary Board v. Roberts. 217 W.Va. 189, 617 S.E.2d 539 

(2005) (public reprimand and supervised practice for two years for acts of misconduct in 

representing a client during a period in which lawyer underwent medical treatment for pain). See 

also, People v. Swarts. 239 P.3d 441 (Colo. O.P.D.l. 2010) (three-month suspension under ABA 

Standard 7.2 for misconduct that included lawyer's failure to answer disciplinary complaint or 

otherwise participate in disciplinary proceedings); In re Disciplinary Proceedings Against Boyle. 

813 N.W.2d 215 (Wis. 2012) (sixty-day suspension for lack of diligence in client matter and 

failure to cooperate during disciplinary investigation); People v. Graham, No. 07PDJ064, 2008 

WL 4328190 (Colo. O.P.D.l 2008) (ninety-day suspension, stayed entirely by one-year 

probation, warranted for separate convictions of driving while ability impaired and failing to 

register as a sex offender, and for failing to report both convictions). The HPS would, however, 

offer the following suggestions and modifications. 

First, although the recommendation for suspension of Respondent in this consolidated matter 

be a term of three months, Respondent has already served this recommended suspension in a 

time frame longer than this recommendation. This service of suspension arose from an Order, 

on June 2, 2016, where this Court mandated an indeterminate suspension based on ODC's 

"Petition Seeking Suspension of Attorney Pursuant to the Rules of Lawyer Disciplinary 

Procedure" reflecting its opinion Respondent had committed violations of the Rules of 

Professional Conduct and posed a substantial threat of irreparable harm to the public. As noted 

above, Respondent concedes this fact and the resulting consequence without objection. Because 

of this indeterminate suspension exceeding three months' time frame, the HPS opines Rule 3.32 

may be the appropriate rule for Respondent to seek reinstatement of his license, not Rule 3.31 as 

suggested. 
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Second, it is clear to the HPS from a careful review of the facts in this matter, along with 

supporting documentation and Respondent's testimony, the primary catalyst of Respondents 

misconduct has been attributable in large part to the frustration he fmds in negotiating the legal 

system through his own divorce and child custody proceedings and in having to deal with issues 

which are most certainly both personal and emotional in nature. Respondent's divorce 

proceeding and the legal issues connected to it, has been in litigation for almost seven (7) years. 

The litigious nature of this matter and its daily impact on the Respondent, has no doubt brought 

out the very worst in this attorney as seen from the vulgar, gender epithets used in email 

communication with other professionals involved in his divorce and his choice of self

medicating through an excess of alcohol consumption. 

While Respondent's criminal conduct placed him in the direct situation of having a substance 

abuse assessment and of seeking help utilizing the Alcoholics Anonymous 12 step model, the 

rural county where he practices has limited resources in this area which the HPS opines are much 

needed for him to continue to deal with these very tumultuous, ongoing issues. In that light, the 

HPS would recommend ODC and Respondent work with the Lawyer's Assistance Program to 

develop a detailed plan and accountability schedule so Respondent can receive the full spectrum 

of support which we think he clearly needs to avoid recidivism. This recommendation is broader 

than that suggested by 0 DC but the HPS considers it necessary for Respondent in continuing to 

deal with his family and child custody issues, his practice and with the public. 

In summary, after considering all of the proposed jointly stipulated facts, admitted exhibits 

and after hearing the testimony of the Respondent in this matter, the Hearing Panel 

Subcommittee recommends to the Supreme Court of Appeals of West Virginia, they adopt the 

factual stipulations as set forth by the parties in their Joint Stipulations herein. Further, the 

Hearing Panel Subcommittee recommends the Supreme Court of Appeals of West Virginia 
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additionally adopt the sanctions proposed by the parties in their joint recommendations, with the 

suggested modifications authored by the Hearing Panel Subcommittee, as set forth above. 
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Respec 

Kelly D. Ambrose, Esquire, Chairperson 
Hearing Panel Subcommittee 

Date: z...e 0<-1 Z-() l ~ 

Jay~':~mf: . 
Hearing Panel Subcommittee 

Date: / 0 / '2- '0 ,/ ?AJ. lp 

tf~·?ll. ~.c_ 

Priscilla M. Haden, Laymember 
Hearing Panel Subcommittee 
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CERTIFICATE OF SERVICE 

This is to certifythatI, Renee N. Frymyer, Lawyer Disciplinary Counsel for the Office 

ofDisciplinary Counsel, have this day, the 3151 day of October, 2016, served a true copy of 

the foregoing "REPORTOFTHE HEARING PANEL SUBCOMMI'ITEE" upon Kevin 

C. Duffy by mailing the same via United States Mail, with sufficient postage, to the 

following address: 

Kevin C. Duffy 
Post Office Box 186 
Clay, West Virginia 25043 

Notice to Respondent: for the purpose of filing a consent or objection hereto, 

pursuant to Rule 3.11 ofthe Rules ofLawyer Disciplinary Procedure, either party shall have 

thirty (30) days from today's date to file the same. 


