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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 15-1220 


STATE OF WEST VIRGINIA, 

Plailltiff Below, Respondent, 

vs. 

QUINTON PETERSON, 

Defendant Below, Petitioner. 

RESPONDENT'S BRIEF 

COMES NOW, Respondent, State of West Virginia, by counsel, Julie A. Warren, 

Assistant Attorney General and responds to Petitioner's Brief. 

I. STATEMENT OF THE CASE 

On or about January 18, 2008, the Petitioner, Quinton Peterson ("Petitioner"), was 

indicted in the Circuit Court of Cabell County on one count of first degree murder, having been 

charged in the November 11,2007 shooting death of Phillip Sirmons ("the Victim"). App. Vol. 

1 at 6. The Petitioner's trial commenced on July 29, 2008. App. Vol. II at 1. 1 

At the pretrial hearing, the Petitioner's trial counsel made a point to disclose for the 

record "that this was an open-file case, an open-file agreement with the State and that the State 

1 The Petitioner did not bate stamp each page contained in Appendix Volume II through V. 
Therefore, the Respondent cites to the page number assigned in the trial transcript contained in 
each volume. 



has done an exemplary job as far as I can tell of providing us all the information." Id. at 64. He 

specifically pointed out that there had been "three official discovery conferences, and we had last 

night what I call an unofficial one where they provided me more information, including an 

updated criminal history of their witnesses and a light criminal history of the defendant." Id. 

The prosecution confirmed that the State had "disclosed things yesterday regarding new 

information from Antonio Smith and things going on at Erin's ... " Id. at 65. Counsel requested 

and received confirmation from the prosecution that Erin would not be called as a trial witness, 

and he confirmed on the record that "we do know where she is. She was disclosed to us and we 

agree that there is nothing there." Id. The prosecution confirmed that it had "sought [] out" 

whether there was any exculpatory evidence and that there was no such evidence. Id. 

At trial, the prosecution proffered evidence that the victim died as a result of a single 

gunshot wound, and that the Petitioner killed the victim "over a dice game." Id. at 79; App. 

Vol. III at 236-37. The prosecution called as a witness Antonio Smith, who testified that he had 

known the victim for approximately 10 years and the Petitioner for approximately 2 or 3 months. 

Id. at 101-02. He was with the victim and the Petitioner about "two or three days" before the 

murder and they were shooting dice "at somebody's house ... at 1 in the morning." Id. at 103-04. 

According to Mr. Smith, the victim was the "big winner," while the Petitioner was "the big 

loser," having lost four to five hundred dollars that night. Id. at 105. The victim was said to 

have been "boisterous, loud" while bragging, which "upset" the Petitioner, leading to a "verbal 

confrontation, just macho, macho, talking back and forth," which almost escalated "to a fist fight 

altercation." Id. at 105-06. Mr. Smith recalled that when the Petitioner left the residence he 

overheard him comment to himself "damn, I wish I had my gun." Id. at 107, 125. He later 

informed the victim of this comment. Id. at 127. He explained that where dice games are 
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concerned, the "rule on the street" is that "if you win somebody's money, you have got to give 

them a chance to get their money back." Id. at 107. He testified that the victim told him that 

"Sunday they were going to throw dice again. It was rematch day." Id. at 108. 

On cross examination, Mr. Smith confirmed that the first dice game took place "at Erin's 

house," and that Erin and her child were upstairs while the dice game was taking place 

downstairs. Id. at 115-18. He also admitted that he, the Petitioner, and the victim were all 

drinking and smoking weed, and that the Petitioner quit the game "when he was broke." Id. at 

120, 124. 

The prosecution called Donovan Wade to testify concerning his interaction with the 

Petitioner and the victim on the date of the murder. Id. at 153. He began his testimony by 

explaining that he was currently an inmate at Huttonsville Correctional Center, and that he was 

in prison for violating the terms of his probation for a previous felony charge of possession with 

intent to deliver crack cocaine. Id. at 155. Mr. Wade specifically denied that the prosecution or 

"anybody else from the State of West Virginia" had offered any promises in exchange for his 

testimony. Jd. at 155. He also confirmed that he "had at least one other - one other felony 

charge pending when [he] pled to [his] probation violation." Id. He also confirmed that this 

felony charge was dismissed, not in exchange for his testimony, but because the court had 

reinstated the sentence stemming from his probation violation. ld. at 155-56. Mr. Wade 

admitted that he was a crack addict, that he sold crack to support his addiction and that he was 

selling crack on November 11, 2007. Id. at 156. He had only known the victim for "a little bit 

over a year" and that he bought drugs from him. Id. at 156-57. Mr. Wade's limited acquaintance 

with the Petitioner was "from the street" and he only "dealt with him once or twice," but he was 
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able to identify the Petitioner in the courtroom. Id. at 157-59. He stated that he did not know at 

the time of the murder that his sister was dating the Petitioner's cousin. Id. 

As for the night of the murder, Mr. Wade testified that he saw the Petitioner and the 

victim together in the area where the murder occurred. Id. at 160-62. He was in the area 

"looking for drugs." Id. at 162.2 The Petitioner and the victim were rolling dice when he 

approached them to "buy dope" and no one else was around. Id. at 164. He could tell that the 

Petitioner was losing the dice game because the loser of the game has to "keep putting money 

down and the person that wins is picking up the money. They don't got to put no more down." 

Id. at 164. He confirmed that he bought a $40.00 rock of crack from the victim. Id. at 164-65. 

He also confirmed that the victim hid the drugs in his buttocks, which is common in the drug 

trade. Id. at 169-70. After breaking down the rock and selling it, Mr. Wade returned that same 

evening to the same alley and purchased another $40.00 rock from the victim. Id. at 166-67. 

When he arrived he noticed that the Petitioner was either leaving or returning to the alley. Id. 

He testified further that based on his personal experience with dice games, when someone leaves 

the game before it is over it is "partly because you are out of money." Id. at 167. 

After selling the second rock that he purchased from the victim that evening, Mr. Wade 

returned to the alley a third time. Id. at 167. The Petitioner and the victim were still playing 

dice, but he could not tell who was winning the game at this time because he "was more into the 

crack." Id. at 167-68. Mr. Wade explained that this time he purchased a $20.00 rock from the 

Petitioner because he "figured [the Petitioner] had lost.. ..quite a bit of money." ld. at 168. 

Although it was his impression that the Petitioner was losing the dice game, Mr. Wade did not 

notice whether the victim appeared to be bragging. Id. at 168-69. He did notice that the victim 

2 Page 163 of the transcript contained in Volume II of the Appendix is missing. 
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was putting the money he won, which he guessed have been "quite a bit," into his pockets. Id. 

at 169. Mr. Wade testified that he never saw another person in the alley during the 45 minute 

time period in which he made the three drug purchases. Id. at 170. 

After purchasing the $20.00 rock from the Petitioner, Mr. Wade remained in the general 

area around the alley where the Petitioner and the victim were playing dice and to sell the rock. 

Id. at 170-71. While it was dark outside at this time, there was still "plenty of light" from the 

area streetlights. Id. at 173. He did not see the Petitioner leave the alley where he had been 

playing dice with the victim, but Mr. Wade did see him return to that alley and that he was 

"coming out of the alley right across where the ally (sic) that they was in." Id. at 171-72. He 

also witnessed the Petitioner ''tucking a gun in his pocket or on his side." Id. at 171. In fact, 

Mr. Wade saw that the Petitioner had two guns, one chrome and one black, and that he was 

''tucking them in his side or his pockets" as he returned to the alley where he had been playing 

dice with the victim. rd. at 172-74. He confinned that there was "no doubt" as to what he had 

witnessed. Id at 172-73. Mr. Wade testified that at this time he "wasn't thinking [the Petitioner] 

was going to do anything," and that "I thought maybe he was going to rob him. But I wasn't 

really thinking he was going to rob him either." Id. at 174. He then "heard one gunshot." Id. 

at 174. His response was to "[take] off walking because [he] figured the police was going to end 

up coming." Id. at 174. As he was walking away, "a minute or two" later he turned around and 

saw the Petitioner "[run] right back across the way he came from" and toward the area of his 

cousin Brandon's house.3 Id. at 174-76. Mr. Wade testified that his initial thought was that the 

Petitioner had "robbed him and got his money back and maybe shot one time to scare him off..." 

Id. at 175. He did not return to the alley to check on the victim. Id. at 176. 

3 Mr. Wade further also characterized the Petitioner as "jogging out the alley." Id. at 184. 
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On cross-examination, Mr. Wade admitted that on the night in question he was high on 

some of the crack he purchased, but he denied that his memory or ability to see and realize were 

impaired in any way. Id. at 179, 198. He also admitted that he did not actually witness the 

Petitioner shoot anyone. Id. at 182. However, he again confinned that he witnessed the 

Petitioner tucking a gun in his pocket/waistband, and that the chrome gun was tucked into his left 

side and the black gun in his right. rd. at 185. He could not offer further description of the guns, 

such as size or whether the guns were revolvers or automatics. Id. at 192. He had never 

witnessed the victim with a gun. Id. Petitioner's counsel asked Mr. Wade if he had "any reason 

to believe that he [the victim] might have owned a gun," to which he responded "I don't put 

nothing past nobody. So possibly." Id. at 193. 

Mr. Wade explained that on or about November 29, 2007, he gave his statement 

concerning these events to Detective McMillian. Id. at 187. He admitted that "the circumstances 

of [his] giving that statement [to Detective McMillian] was that they were - - they rolled up on 

[him]," and that he was the subject of active warrants. Id. at 187-88. He further confinned that 

he did not voluntarily go to the police with his statement. rd. at 202. On recross-examination, 

Mr. Wade agreed that "it's possible, then, wasn't it, that you were trying to help yourself because 

you just got rung up on two warrants?" to which Mr. Wade responded, "it might be possible." 

Id. at 203. Mr. Wade could not explain the specifics concerning what the warrants were for. Id. 

at 188. Petitioner's counsel inquired as to whether one of his outstanding warrants was for 

controlled substance possession or an obstruction and Mr. Wade could not recall. Id. At this 

point the prosecution agreed on the record to "stipulate that that's the case." Id. Petitioner's 

counsel then asked Mr. Wade about the status of the warrants to which he responded he thought 

they had been dismissed after he gave his statement to police. Id. at 189. Mr. Wade confinned 
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that Judge Ferguson revoked his probation and reinstated his sentence, which was one to fifteen 

years. Id. Petitioner's trial counsel did not present additional evidence to flesh out the details of 

Mr. Wade's criminal history. 

As for his status at the time of trial, Mr. Wade explained that he had served two years of 

this sentence; that he expected to be paroled at his parole hearing scheduled that same day. Id. 

at 189-90. Mr. Wade again denied that any "promises made by the State of West Virginia about 

your parole," and that both he and his counsel met with the prosecution who ''made it clear" that 

"he was not making [him] any promises at all but he wanted [him] to testify here today." Id. 

at 190-91. When asked if he understood that "favorable letters can be written to the Parole 

Board suggesting that [he] would be worthy of release," Mr. Wade explained that "even before 

this happened that irregardless (sic) if I testified or not," he believed that "was going to paroled 

(sic) anyway ....so, really this really had nothing to do with my opinion of my decision or me 

thinking I was going to get parole." Id. at 191. He affirmatively denied that his decision to 

testify in this case had anything to do with a favorable letter to the parole board, or that he was 

ever told that he would receive such letter in exchange for his testimony. Id. 

On redirect, Mr. Wade was specifically asked if he had made up any of his testimony, 

and he responded ''No. I have no reason whatsoever." Id. at 199. He agreed with the 

prosecution's assessment that his testimony was "putting [him] a little crosswise with [his] 

sister" who was in a relationship with the Petitioner's cousin, but that "I will hope not." Id. 

at 199-201. 

Julie Eplion testified that the Petitioner had her cell phone number, and that she and the 

Petitioner dated "off and on." Id. at 253. Ms. Eplion recalled that sometime around 7:45 p.m. or 

8:00 p.m. on the night in question, she was at a friend's house when she received "a large 
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number of phone calls" from the Petitioner. Id. at 254. She then corroborated the Petitioner's 

cell phone records which indicated the Petitioner made a number of calls to her cell phone 

beginning at 7:58 p.m. on the night in question. Id. at 257. She specifically confirmed that the 

records indicate that thirteen calls were placed to her cell phone number from the Petitioner's 

cell phone number between 7:58 p.m. and 8:16 p.m. on the night in question, and that she 

received an additional ten calls from him up to 9:06 p.m. Id. at 257-58. The prosecution later 

argued that these numerous calls within a short timeframe was evidence that the Petitioner "was 

freaking out and panicking and he had to get out of this place." Id. at 640. 

Ms. Eplion recalled how on the night in question, the Petitioner called her cell phone 

repeatedly but that she did not answer because she was hanging out with her friends. Id. at 258. 

She did eventually answer the Petitioner's call that night. Id. at 259. The purpose of his call 

was to request that she pick him up from the Strike Zone bowling alley and take him to Brandon 

Peterson's house. Id. at 259. Ms. Eplion arrived at the Strike Zone just after 9:00 p.m. and the 

Petitioner and Brandon were in a parked vehicle that belonged to Brandon's girlfriend. Id. 

at 260. When he got into her vehicle, the Petitioner informed her that he no longer wished to go 

to Brandon's. Id. at 261. He did not explain the change in plans, but she recalled noticing a 

number of cops around the area of Brandon's house when she was on her way to the Strike Zone 

to pick him up. Id. While they were driving around the Petitioner was acting "nervous, a little. 

Just very - - like he didn't know what he wanted to do," and she "could tell something was 

wrong," and she became uncomfortable. Id. at 262-63. The Petitioner would not tell her what 

was wrong because "he didn't want [her] to judge him." Id at 262. 

Ms. Eplion also noticed the Petitioner was placing/receiving "numerous" phone calls to 

"one particular person," a female. Id. at 263. She did not know the identity of the female but she 
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did recall that the Petitioner was calling to arrange for her to drive from Columbus, Ohio to 

Huntington, West Virginia to pick him up. rd. She recalled that their conversation consisted of 

his instructing the female to go by Brandon's house to retrieve a bag and coordinating a place 

where she could pick him up. rd. at 265. When they could not coordinate a meeting location, 

Ms. Eplion actually got on the phone with the individual to tell her she was taking the Petitioner 

to her and they eventually ended up meeting at McDonald's. rd. at 265-66. When they arrived 

at McDonald's she noticed the individual whom they were meeting was in a Honda Civic or 

Accord which she thought were Ohio tags. rd. at 276. The Petitioner "immediately" exited 

Ms. Eplion's vehicle and got into the other vehicle. rd. He had no bags or luggage with him. Id. 

Ms. Eplion testified that it was her opinion that the Petitioner was "anxious and not himself [the] 

whole time." rd. at 266. 

On cross-examination, Ms. Eplion confirmed that she knew the Petitioner was from 

Columbus, Ohio. Id. at 268. She also testified on cross-examination that when she told the 

Petitioner that there were cops around, he stated that "I know there's cops over there. Somebody 

got shot over there." Id. at 274. She also stated that she did not see the female who picked him 

us because her windows were tinted. rd. at 275. Petitioner's counsel asked Ms. Eplion if she 

saw the Petitioner with a gun that night, and she stated that she did not. Id. On redirect, the 

prosecution asked if she had "ever seen him with a gun," and she responded, "yes, I had seen 

him with a gun before." rd. at 277. 

Corporal Steve Compton, a forensic investigator with the Huntington Police Department, 

testified that on the night in question he was called to perform a crime scene investigation related 

to the victim's murder. Id. at 291. He also testified how certain crime scene photos indicate that 

the victim's left front pants pocket was "gaped open" and that the right pants pocket was also 
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"gaped open and partially turned inside out ... and that there was nothing in either pocket." Id. 

at 303. He opined that "someone had been through his pockets." Id. He also opined that his 

pants may have been down because someone had taken the drugs he hid in his buttocks. Id. 

at 303-04. 

Cpl. Compton admitted that they were unable to identify the fingerprints. Id. at 310. 

There were eight bloody foot print stains left at the crime scene that indicated the killer walked 

in the victim's blood and that appeared the killer was headed eastbound. Id. at 345-46, 348. 

Two pairs of Timberland boots were confiscated from the home of the Petitioner's mother in 

Columbus, Ohio, but there was no DNA or traces of blood found on either pairs of shoes. Id. 

at 356,372-75. In fact, none of the four pairs of shoes tested were positive for DNA or blood.4 

Id. at 357-58. Kevin McDowell, a retired West Virginia State Trooper, was qualified as an 

expert in footwear and tire track impression evidence, testified that he was able to rule out three 

of the four pairs of shoes submitted for testing as having left the bloody footprints at the crime 

scene. Id. at 400-01,420. He was not able to rule out the size 8 Timberland boots, which shown 

to be "identical with the impression found at the crime scene," and in fact, he stated that "within 

a reasonable degree of scientific certainty," that boot could have made that impression. Id. 

at 420. 

Cpt. Compton noted that the blood stain pattern at the crime scene were indicative of 

someone who fell face forward and rolled over. Id. at 318. It was Cpl. Compton's opinion that 

that the victim was rolled over so that his pockets could be searched and his pants pulled down. 

Id. at 318, 346. In his testimony he noted that there was a streetlight at the intersection near the 

alley where the shooting took place, as well as "several light posts" nearby. Id. at 333. 

4 Investigators also tested shoes belonging to Donovan Wade and Hasim Coleman. Id. at 381-82. 
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Cpl. Compton explained that he had been in this area after dark and noted that ''the lighting was 

very efficient ....there was ample light to see subjects from that distance." Id. at 333-34. He 

agreed that a witness "would have been able to see another person with a weapon and identify it 

as a weapon that night." Id. at 334. 

The prosecution called Craig Martin, a U.S. Marshal from Columbus, Ohio and a Team 

Leader with the Southern Ohio Fugitive Apprehension Strike Team, who testified that when he 

and partner went to apprehend the Petitioner at House Doctors, the Petitioner's place of work in 

Columbus, Ohio, that the Petitioner ran away as soon as he spotted them. Id. at 321-25. They 

chased him through the parking area and were close to catching him when he eventually just 

"stopped and laid down on the ground," and at that point the were able to "arrest[] him without 

further incident." Id. at 325. 

The Petitioner called his cousin, Brandon Peterson, to testify in his the· defense. App. 

Vol. IV at 488. He testified that the Petitioner stayed at his residence on occasion. Id. at 489. 

On the night of the murder, Mr. Peterson claimed that he and his girlfriend went to dinner and 

returned to his residence to find the Petitioner sitting on his couch. Id. at 490. Then around 

7:30 p.m. or 8:00 p.m., the Petitioner agreed to go bowling with Mr. Peterson at the Strike Zone. 

Id. Mr. Peterson drove his girlfriend, Dawn Wade's, vehicle. Id. at 490-91. On the way to 

Strike Zone, his girlfriend informed him that "somebody got shot around the house." Id at 492. 

Mr. Peterson said he went home after bowling to discover "police and everything still out there." 

Id. at 494. He described the proximity of his residence to the police activity as "very 

close....right across the street in the alley." Id. As for whether the Petitioner was carrying a gun 

during the bowling outing, Mr. Peterson testified that "as far as I know" he was not. ld. at 494. 
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On cross-examination, Mr. Peterson testified that around 9:30 p.m., after the pair had 

bowled "a lot of games," Julie Eplion picked up the Petitioner from the Strike Zone. Id. at 493, 

496. However, Mr. Peterson did not have any receipts from the bowling alley, nor was there any 

video surveillance tape from the Strike Zone to corroborate that the pair had actually bowled. Id. 

at 495,498-99. Further, his testimony that Ms. Eplion was sitting in the car waiting for them 

after they were done bowling contradicts Ms. Eplion's testimony that the Petitioner and 

Mr. Peterson were sitting in his car when she arrived at the Strike Zone. Id. at 496. He was 

unable to explain the discrepancy. Id. Mr. Peterson agreed that he could not explain "how the 

Petitioner could have made or received ''thirty-four calls in the space of that hour and fifteen 

minutes while you were all bowling and they still bowl a lot of games." Id. at 497, 499. 

Mr. Peterson was surprised that Julie Eplion had testified that the Petitioner had called her on the 

night in question to ask that she drive him back to his house since he was already at the Strike 

Zone and ''was already driving." Id. at 497-98. He did not see the Petitioner again after Julie 

Eplion picked him up from the Strike Zone. Id. 499. 

Penny Peterson, the Petitioner's mother, was called to testify for the defense but she did 

not appear when called. Id. at 502. However, the Petitioner did testify in his own defense. Id. 

He confirmed that he lived in Columbus, Ohio with his mother, Penny Peterson, and his younger 

brother, and explained that his bedroom was "the first bedroom to the right when you come 

upstairs." Id. at 503-04. He said that the bedroom to the left, where the size 6 and size 8 boots 

were found, belonged to his younger brother. Id. at 504-05. He denied that the boots belonged 

to him. Id. at 505. 

The Petitioner testified that he was in Huntington to visit his cousin, Brandon Peterson. 

Id. at 509. He claimed that he knew the victim "in passing," and that he had "only seen him, 
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like, four times before he - - before." rd. The Petitioner did admit that he had participated in 

"dice games" with the victim, and that he "shot dice" with the victim at Erin's house, which is 

close to Brandon Peterson's residence. Id. at 509-10. When asked to recoWlt the events 

surroWlding the dice game at Erin's residence, the Petitioner claimed that he had never seen 

Antonio Smith before he appeared to testify at his trial, and he "guess[ ed] he had just got out of 

jail his self." Id. at 511. However, he was aware that Mr. Smith and the victim "knew each 

other." Id. 

As for the dice game, he said that "Erin had the dice, but we were just talking, smoking [a 

blWlt], and chilling" when "the dice game got brought up," and then "we started shooting dice in 

her home in her front room - - me, "Slim" [the victim], and the guy," who he believed was called 

"T". Id. "1'" was Antonio Smith, whom he had previously claimed to have never seen before he 

testified at trial. rd. at 512. He denied Mr. Smith's claim that he lost four or five hundred dollars 

to the victim during this dice game, as they "were only betting five dollars" and that the game 

was "nothing too serious." rd. at 512-13. He said that he was at Erin's for "an hour or so, and 

that he ''won a couple dollars, and I had another blunt and I left. And that was that." Id. at 511, 

513. He claimed that "he didn't even win no lot of money or anything like that, just a couple 

dollars." Id. at 511. The Petitioner further denied that there were any altercations that evening, 

and that they "just had a dice game." Id. 

When asked whether they were drinking at Erin's, the Petitioner volWlteered the 

following: 

He was talking about a keg pump. No, it was not. It wasn't - - because this was 
not planned. It was nothing - - Erin doesn't - - I don't know what Erin really does 
because I don't really know her like that or nothing. I wasn't - - never been in her 
house that many times. I haven't been down here that long. I wasn't even out of 
prison for fifty days before any of this happened. 
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Id. at 514. Before being subject to a sustained hearsay objection, the Petitioner volunteered that 

he spoke to Erin the day after the dice game at her house and that she told him that "[the victim] 

and Antonio had gotten - - they left -." Id. at 515. He then went on to add that the victim and 

Mr. Smith were "a little bit more serious" about the dice game." Id. at 515-16. He denied that 

he ever made the statement that "I wish 1 had my gun." Id. at 516. He further denied 

Mr. Smith's claim that he walked him to the door or that they and the victim were still playing 

dice when he left. Id. 

As for the night of the murder, the Petitioner confirmed that he did participate in a second 

dice game with the victim in the alley where the murder took place. Id. 518-520. He also 

testified that the victim brought the dice. Id. at 520. "It started as just us at first," he recounted, 

but that there was eventually "a lot of activity going on ... drug activity and things like that." Id. 

They started the game across from a "drug house" but then they moved. Id. at 521. He admitted 

that both he and the victim were also selling marijuana at the time, but that the victim was also 

selling crack and that the victim sold the crack to Donovan Wade that night. Id. at 521-23,528. 

According to the Petitioner, he did not sell Mr. Wade drugs that night because there had been a 

previous incident where Mr. Wade took weed from him. Id. at 528-29. 

In painting the scene, the Petitioner explained that there was "a crowd of people" in the 

area, and that people were walking by, "stopping and just watching the game, talking to us," and 

some were buying drugs. Id. at 524. He claimed that some people would join the game, but the 

Petitioner could not identify any of these other players as he only knew them as acquaintances of 

the victim. Id. at 524-25. He stated that this dice game, like the previous, was only for "a couple 

of dollars." Id. at 525. Also, it was not a "grudge match" between himself and the victim, but 

the two just happened upon each other as he was standing in front of the nearby drug house. Id 
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at 526-27. He denied carrying a gun that night. But he was uncertain as to whether the victim 

was carrying a gun. Id at 527. He also responds Donovan Wade's account that the Petitioner 

was losing money to the victim during the second dice game by noting that Mr. Wade "was not 

just standing there watching anybody win or lose," but trying to buy drugs, and that he was not 

leaving to get more money but to get more weed to sell. Id. at 536-37. He expressly denied 

shooting the victim or being present when he was shot. Id. at 538-39. The Petitioner described 

his reaction when he learned of the victim's death, stating that his "criminal wheel start[ed] 

spinning," because he was worried that "police interaction" would cause him to violate his parole 

if "they try and talk to me or something," and that he "can't be down here." Id. at 540. 

However, he claimed that he "was already planning to leave .... my girl was already going to be 

coming." Id. 

Petitioner's counsel inquired of the Petitioner's criminal history and asked him to confinn 

that he had just been paroled from prison and was currently on supervision. Id. at 531. He was 

first incarcerated for a charge he described as "having a weapon while under disability" and 

tampering with the evidence, a second time for carrying a concealed weapon in violation of his 

parole, and then a third time for violating probation with "another gun charge." Id at 534-35. He 

also confirmed that he was not permitted to be in Huntington without having first obtained 

permission from his parole officer, which he admitted he had not done. Id. at 531, 533. The 

Petitioner claimed he was going back and forth between Huntington and Columbus, either 

getting rides from Brandon Peterson or taking the bus. Id. at 532-33. On the night of the 

murder, he admitted his Columbus girlfriend drove to Huntington to pick him up, as she had 

done once before. Id. at 533. His reason for coming to Huntington was ''to just get some 

cushion money." Id. at 533. 
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The Petitioner's explanation for why he ran from the U.S. Marshals when they arrived at 

his place of work to arrest him was that it was his "instinct," because when he first saw them 

they were numing toward him with their guns drawn. 1d. at 546. He explained that "whenever 

you are doing something if you dirty or whatever, you just run," because "don't nobody want to 

go to jail." 

On cross-examination, the Petitioner was asked how many felony convictions he had and 

he responded "Four. No, no, no, no," then affirmed that it was actually around seven felonies. 

1d. at 552. He also confirmed that three of the convictions involved weapons. rd. at 553. He 

was specifically asked if he "pled guilty to a weapon with a disability and also tampering with 

evidence," and he responded "I said that." 1d. at 567. 

The Petitioner said that he witnessed the victim selling drugs during the second dice 

game, but he did not see the victim pulling any drugs out of his buttocks. 1d. at 561. When 

asked if he could identify any of the individuals whom he claimed were present during the dice 

game - participating in the game or buying drugs - he named "Tookie" but then added "I don't 

really know nobody down here like that." Id. at 564. The Petitioner confirmed there was no one 

present to testify "to say that they saw [him] back there throwing dice with a bunch of people and 

selling drugs with a bunch ofpeople". Id. 

In the closing remarks, the prosecution made the following statement: 

Before us we have the defendant by his own admission just getting out of prison 
only fifty days before. We have the defendant by his own admission at the end of 
twenty-five years having seven felony convictions already. That's one for each 
year that he has been an adult. We have the defendant before this murder already 
having three of those convictions being for weapons violations, as well as 
tampering with evidence and other things. We have the defendant before this 
murder being a drug dealer of crack cocaine and marijuana. 

16 




Id. at 630. The prosecution alluded to the three weapons charges again to bolster the credibility 

of Antonio Smith's testimony that he overheard the Petitioner at the first dice game say "I wish 1 

had my gun." Id. at 631. The prosecution then remarked that the prior charges and Mr. Smith's 

testimony made "itO obvious that [the Petitioner] likes his guns." Id. At no point during the 

prosecution's closing arguments and rebuttal did Petitioner's trial counsel assert any objections. 

Id. at 628-42. 

In his closing remarks, Petitioner's trial counsel attempted to discredit the prosecution's 

witness, Donovan Wade, by noting that he did not come forward with his information until ''the 

police rolled up on him with a warrant ....two warrants." Id. at 647. He noted that Mr. Wade 

could not identify what the warrants were for, and opined that "maybe it was, like, a controlled 

substance." Id. at 647-48. He further asserted that the warrants "went away" and "he got two 

charges dismissed." On rebuttal, the prosecution addressed Mr. Wade's two warrants by 

pointing out that "one ofthose two warrants was a misdemeanor," which charged "obstruction of 

a police officer." Id. at 658. He further responded that "with our prison system as crowded as 

they are, someone is not going to get a consecutive sentence on a new drug charge," noting that 

"it is very common for one pending charge to be dismissed in exchange for a plea to something 

else and the person going off to prison ....that's how the system works." During deliberations, 

the jury did ask ''who is Erin?" Id. at 670. They also wanted to know if she was the victim's 

girlfriend and where she lived. Id. The jury then returned a verdict finding the Petitioner guilty 

of first degree murder. Id. at 690. The Petitioner received a life sentence with no 

recommendation ofmercy. App. Vol. I at 7. 

The circuit court issued a Re-Sentencing Order on November 20, 2015, and the Petitioner 

now appeals his conviction asserting a total of eight assignments of error. 

17 




II. SUMMARY OF THE ARGUMENT 

Where the first assignment of error is concerned, the circuit court neither misapplied the 

relevant case law to the facts presented at the hearing on the Petitioner's Motion for a New Trial, 

nor did it err by finding that the facts presented did not support the Petitioner's claim that the 

State had suppressed the statement that Erin Stolze claims she made to Detective McMillian. 

The Petitioner has waived the remaining assignments of error because he failed to raise 

any objection addressing these issues during trial. Moreover, the claims raised therein do not 

trigger the application of the plain error doctrine. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

All the issues raised by Petitioner have been authoritatively decided. The facts and legal 

arguments are adequately presented in the Briefs and the Appendices. The decisional process 

would not be aided by Oral Argument. This matter is appropriate for a Memorandum Decision. 

IV. ARGUMENT 

Petitioner asserts the following eight (8) assignments of error: "[1] The trial court erred 

in denying Petitioner's Motion for a New Trial based upon the prosecution's failure to turn over 

exculpatory evidence; [2] The prosecution introduced inadmissible hearsay evidence in violation 

of the Confrontation Clause; [3] Prosecutor improperly argued propensity evidence; [4] The 

Prosecution introduced inadmissible 404(a) evidence by asking Julie [Eplion] if she knew Q to 

carry a gun portraying him as a gun toting criminal; [5] Antonio's testimony that Slim 'told me 

(Antonio) Sunday they were going to throw dice again.' It was a Rematch Day was extremely 

prejudicial; [6] The prosecution argued his personal beliefs and vouched the credibility of the 

witnesses before the jury; [7] The prosecution argued false evidence regarding Donovan Wade's 
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criminal history; [8] Cumulative error." Pet'r's Br. at 5. This Court should reject each of 

Petitioner's claims. 

A. The Circuit Court Properly Denied the Petitioner's Motion for a New Trial. 

The Petitioner has failed to establish facts that indicate the State suppressed exculpatory 

evidence at trial. "A violation of Brady and Hatfield presents mixed questions of law and fact," 

and thus, "the circuit court's factual findings should be reviewed under a clearly erroneous 

standard and ... questions oflaw are subject to de novo review." State v. Youngblood, 221 W.Va. 

20, 26, 650 S.E.2d 119, 125 (2007) (internal quote omitted). This Court has made it clear that 

"as a general matter we have held that '[a] trial court's order denying a defendant's motion for a 

new trial is entitled to substantial deference on appeal.'" ld., quoting State v. Cooper, 217 W.Va. 

613,616,619 S.E.2d 126, 129 (2005). 

For its part, the United States Supreme Court has ruled that "suppression by the 

prosecution of evidence favorable to an accused upon request violates due process where the 

evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of 

the prosecution." Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 1196-97 (1963). This 

Court has held: 

When a trial court grants a pre-trial discovery motion requiring the prosecution to 
disclose evidence in its possession, non-disclosure by the prosecution is fatal to its 
case where such non-disclosure is prejudicial. The non-disclosure is prejudicial 
where the defense is surprised on a material issue and where the failure to make 
the disclosure hampers the preparation and presentation ofthe defendant's case. 

SyI. Pt. 2, State v. Grimm, 165 W.Va. 547,270 S.E.2d 173 (1980); State v. Hatfield, 169 W.Va. 

191,206,286 S.E.2d 402, 412 (1982)("The relevant inquiry under this standard is prejudice to 

the defendant resulting from either surprise on a material issue or where the nondisclosure 

hampers the preparation and presentation of the defendant's case." To that end, "[a] prosecution 
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that withholds evidence which if made available would tend to exculpate an accused by creating 

a reasonable doubt as to his guilt violates due process of law under Article Ill, Section 14 of the 

West Virginia Constitution." Syl. Pt. 4, Hatfield. Thus, "a prosecutor is required to disclose 

statements to which he has access even though he does not have the present physical possession 

of the statements." State v. Hall, 174 W.Va. 787,791,329 S.E.2d 860,863-64 (1985). 

In keeping with the holdings in Brady and Hatfield, this Court set forth the following 

"three components of a constitutional due process violation" where suppression of the evidence 

is alleged: 

(1) the evidence at issue must be favorable to the defendant as exculpatory or 
impeachment evidence; (2) the evidence must have been suppressed by the State, 
either willfully or inadvertently; and (3) the evidence must have been material, 
i.e., it must have prejudiced the defense at trial. 

Syl. Pt. 2, State v. Youngblood, 221 W.va. 20, 650 S.E.2d 119 (2007). 

Here, the circuit court convened a hearing on the Petitioner's Motion for a New Trial 

where it was alleged that newly discovered evidence had appeared in the form of Erin Stolze's 

statement.s 6 App. Vol. I at 23-28; App. Vol. V. at 1. The Petitioner called Erin Stolze to testify 

to the statement she made to Detective Michael Cass McMillian of the Huntington Police 

Department on the evening of July 28, 2008, the day before the Petitioner's trial. rd. at 5. 

Ms. Stolze testified that Det. McMillian showed up at her residence and "to ask [her] some 

questions about the dice game being played at [her] house." rd. at 6. Det. McMillian inquired as 

to "where the dice game was played" and "who was playing the game." Id. at 7. She pointed out 

the precise location where the game took place in her home, and identified the Petitioner, the 

S Appendix Volume V includes only the transcript for the proceedings that took place on 
December 12,2012. The Court alluded to previous hearings on this motion, which included 
prior testimony from additional witnesses not included in the Petitioner's Appendix. App. 
Vol. Vat4. 
6 The Petitioner was represented by different counsel for his Motion for a New Trial. 
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victim, and Antonio Smith as the participants. Id. Ms. Stolze explained that she hosted the game 

at her house "because they all gave me some money, and being a single parent I took the Eighty 

Dollars and let them play the dice game." Id. 

Ms. Stolze claimed that she told Det. McMillian that the Petitioner had won the dice 

game that evening, although she admits she was not in the room for entirety of the game. Id. 

at 7, 9. She recalled he specifically won $100. Id. Ms. Stolze went on to state that it was the 

victim who remarked "you are not going to give me a chance to make up my Hundred Dollars? 

Okay." Id. at 8. She further described the victim as stating "Oh, really, you are not going to let 

me - - or give me a chance to make up or get my Hundred Dollars back?" Id. at 10. The 

Petitioner was the first to leave her house, then Mr. Smith, followed by the victim. ld. at 8. She 

claimed that she told Det. McMillian that she did not overhear any threats, nor was she aware of 

any guns present that evening. Id. at 10-11. 

On cross-examination, it was pointed out that the subject hearing had to be rescheduled 

"five different times to get [Ms. Stolze]" to appear. Id. at 12. Ms. Stolze went on to refute 

Mr. Smith's testimony that the game ended around 2 a.m. in the morning, and guessed it ended 

around 10 p.m., because "nobody would be at my house at 2 o'clock in the morning on a school 

night." Id. at 14, 16. She further denied that Mr. Smith walked the Petitioner to the door, 

claiming that she walked him to the door. Id. at 14-15. However, Ms. Stolze then testified that 

she was "standing by the couch and [she] could see [the Petitioner] leaving, and [] see [the 

victim] and Antonio on the floor still playing." Id. at 15, 17. She did not hear the Petitioner state 

"I wish 1 had by gun," but she also stated "I mean, if that was said, that was said .... [i]t doesn't 

mean that it wasn't said." Id. at 15. On redirect, Ms. Stolze claimed that Det. McMillian stated 
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that "somebody is lying or something to that or he is lying through his tee, something. I didn't 

catch who, what. I don't know what was it (sic) pertaining to." Id. at 19. 

The prosecution called Det. McMillian, who testified that he took questioned Ms. Stolze 

after Mr. Smith had informed him of the dice game. Id. at 23. Det. McMillian did not recall the 

specifics of her statement, but he denied that Ms. Stolze said "anything that differed from what 

Antonio Smith had told [him]." Id. at 24,26. He expressly denied that Ms. Stolze told him that 

it was the victim who lost the dice game, and he agreed that if Ms. Stolze's statement conflicted 

with that of Mr. Smith's then he would have informed the prosecution to this effect. Id. at 25. 

On cross-examination, Det. McMillian further added that the reason he took Ms. Stolze's 

statement was based on the statement of Mr. Smith, and ""that if [Ms. Stolze's statement] would 

have been different, then it would have been written down and been forwarded through my 

Prosecution Report to the Prosecuting Attorney's Office." Id. at 27-28. On redirect, 

Det. McMillian testified that he reviewed his notes and files for this case in preparation for the 

hearing. Id. at 29. The file contained no "tape-recorded statement of Erin Stolze or any 

handwritten notes of that interview," and it would have had if Ms. Stolze's statement conflicted 

with Mr. Smith's. Id. at 29. 

In closing, the Petitioner's counsel alleged that "Erin didn't testify because the State 

didn't want her testimony on the record and the defense was unaware of this contradictory 

statement." Id. at 34. The prosecution pointed out, and the trial transcript confirms, that 

Petitioner's trial counsel was informed of their dealings with Ms. Stolze, and noted that the 

Petitioner's trial counsel admitted he knew where to find Ms. Stolze and that she had been 

disclosed to the defense. Id. at 37. The trial court denied the motion, finding that the "State did 

fully disclose the substance of Ms. Stolze's statement to the police as soon as practical after it 

22 




was obtained," and that "the defense has not put forth persuasive evidence that there was 

anything she said to the police in her statement that was substantially different than the other 

testimony or that it would have altered the outcome of the case." App. Vol. I at 30-33. 

The circuit court neither misapplied the relevant case law to the facts presented at the 

hearing on the Petitioner's Motion for a New Trial, nor did it err by finding that the facts 

presented did not support the Petitioner's claim that the State had suppressed the statement that 

Erin Stolze claims she made to Detective McMillian. The veracity of Ms. Stolze's allegations 

were suspect. The circuit court did not err in denying the Motion for a New trial as there was 

insufficient evidence to show that the Petitioner was "prejudice[ d] resulting from either surprise 

on a material issue" i.e., Ms. Stolze's alleged statement, or that the failure of the prosecution to 

tell him of the statement "hamper[ed] the preparation and presentation of the [his] case." State v. 

Hatfield, 169 W.Va. 191,206,286 S.E.2d 402, 412 (1982). 

First, during the pretrial hearing on the day of trial, the prosecution noted its disclosure 

the evening before of "new information from Antonio Smith things going on at Erin's." App. 

Vol. II at 64-65. Petitioner's trial counsel requested and received confirmation that Ms. Stolze 

would not be testifying, and he admitted that he "knew where she is," and that "she was 

disclosed to us and we agree that there is nothing there." Id. at 65. The prosecutor, Chris Chiles, 

expressly denied on the record that Ms. Stolze possessed any exculpatory evidence. Id. The 

only evidence the Petitioner presents to support his claim that the State lied to the circuit court 

when Mr. Chiles made this representation is a statement taken from Ms. Stolze roughly three 

years, and seven months after the fact. 

In addition to Det. McMillian's testimony and the trial transcripts, logic dictates that if 

Ms. Stolze actually possessed eXCUlpatory evidence to impeach Antonio Smith, then the 

23 




Petitioner would have - or at least could have - called her to testify at trial regardless of the 

statement. The Petitioner testified that Ms. Stolze was present during the same dice game that 

was the subject of Mr. Smith's incriminating testimony. If Mr. Smith's account of the dice game 

had been dishonest, then the Petitioner would have known right then that Ms. Stolze could 

impeach his testimony since he knew she was also present at the dice game. Petitioner's counsel 

admitted on the record that he knew where to find Ms. Stolze, and yet she was not called to 

testify. This alone supports Det. McMillian's testimony that, prior to trial, Ms. Stolze and 

Mr. Smith presented consistent accounts of events surrounding the dice game in question. In 

fact, since the jury indicated its curiosity as to the identity and whereabouts of Ms. Stolze, they 

may have made the same assumption, i.e., Ms. Stolze's testimony must corroborate that of 

Mr. Smith's since the Petitioner testified that she also witnessed the dice game but yet he never 

called her to testify on his behalf. 

What is more, the Petitioner never claims that prior to trial either he or his counsel were 

unfamiliar with Mr. Smith's account of the events surrounding the dice. The record clearly 

reflects that the prosecution had an open file agreement where this case was concerned. Id. at 64. 

Also, the Petitioner's trial counsel stated that he and Greg Cook had "made at least ten to twelve 

jail visits and worked extensively with [the Petitioner] on this case and we have looked at, 

presented him with all the evidence that we have and gone over it with him." That being the 

case, the Petitioner should have known the substance of Mr. Smith's account of the first dice 

game, and if Mr. Smith was in fact lying and the Petitioner knew Ms. Stolze was present that 

night and could impeach Mr. Smith's testimony, then it stands to reason that the Petitioner would 

have communicated this fact to his trial counsel. Instead, on the day of trial his trial counsel 

agreed on the record that Ms. Stolze did not possess exculpatory evidence. 

24 



There is also an inconsistency in the allegations that Ms. Stolze asserted in her affidavit 

and her testimony at the hearing. In her affidavit she alleged that "Detective McMillian 

specifically asked me whether any threats were made, and I told him that no threats had been 

made." App. Vol. I at 26. However, at the hearing Ms. Stolze testified that she did not hear the 

Petitioner state "I wish I had by gun," but added "I mean, if that was said, that was said .... [i]t 

doesn't mean that it wasn't said." 

Finally, any alleged discrepancy between Mr. Smith and Ms. Stolze concerning who won 

that first dice game is not so material as to warrant a new trial given the nature of the 

prosecution's evidence against the Petitioner to support its first degree murder charge. 

Especially given there is no dispute that the Petitioner and the victim participated in a second 

dice game on the evening ofNovember 11, 2007. 

The State's case-in-chief, which is set forth in detail supra, included Donovan Wade's 

testimony that Petitioner was losing money to the victim during that second dice game. 

Mr. Wade also testified that on that very evening he saw the Petitioner return to the alley where 

the game was being played with two guns in either his pocket or his waistband, and that he then 

heard a gunshot and saw the Petitioner fleeing the alley. There was also evidence of numerous 

phone calls from the Petitioner to Julie Eplion that began around the precise time of the shooting. 

She testified that the Petitioner asked her to pick him up later that evening at the Strike Zone and 

that he was acting nervous. Ms. Eplion testified that she drove him to a McDonald's to meet a 

woman from Columbus whom the Petitioner had asked to drive to Huntington that evening just 

to pick him up and get him back to Columbus that very night. Also incriminating was the fact 

that the Petitioner fled on foot when the U.S. Marshal's appeared at his place of employment to 

place him under arrest. For his part, the Petitioner testified that a number of people participated 
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in the second dice game, and yet he could identify no one to substantiate his claim. His cousin, 

Brandon Peterson testified that he and the Petitioner went bowling on the evening of the murder, 

but again there was no evidence to substantiate this claim, which was undermined by 

Ms. Eplion's testimony and the numerous calls the Petitioner placed to her while he was 

supposedly bowling. 

Based on the trial record, as well as the evidence presented to the circuit court on the 

Petitioner's Motion for a New Trial, there are no grounds to suggest that the trial court clearly 

erred its factual finding that the Petitioner had failed ''to put forth persuasive evidence that there 

was anything [Ms. Stolze] said to the police in her statement that was substantially different than 

the other testimony at trial or that would have altered the outcome in this case." Id. at 30. 

Further, Ms. Stolze's alleged statement was not "material either to guilt or to punishment," given 

the weight of the evidence presented against the Petitioner at trial. Therefore, the Petitioner's 

claim that his constitutional due process rights were violated by the State's suppression of 

Ms. Stolze alleged statement must be rejected as without merit. 

B. 	 Petitioner's Rights Under the Confrontation Clause Were Not Violated. 

For the first time on appeal, the Petitioner objects to a series of questions asked by 

Prosecutor, Chris Chiles, related to a statement that had not been presented into evidence at trial. 

The exchange, which occurred during the cross-examination of the Petitioner, was as 

follows: 

Q. 	 Would it surprise you if you mother told the police that the light brown 
boots were yours when they executed the search? 

A. 	 No, because my mom maybe - - maybe no had known that those in the 
room were his or mine or just there. 
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Q. 	 I believe the testimony was that they asked your mom whose boots were 
these and she said yours; that these were your little brother's; and that 
these were yours; right? Y Oll heard that testimony yesterday? 

A. 	 I didn't get the part where they asked her specifically whose shoes were 
who. 

Q. 	 You didn't hear Detective Johnson say that? 

A. 	 No, I heard him say that he - - that the boots were mine because they were 
got out of my room. 

Q. 	 No, sir. He said the clothes came out of your room and that both boots 
came out of the other bedroom and that your mother said the light brown 
boots were yours. Does that refresh your recollection? 

A. If! could look at my notes because I am pretty sure I wrote that down. 

App. Vol. IV. at 555-56. 

1. Because the Petitioner's objections were not raised at trial, he has waived the right to 

raise the issue on appeal. See State v. Miller, 197 W. Va. 588, 597,476 S.E.2d 535, 544 (1996) 

(stating that "[o]rdinarily, a defendant who has not proffered a particular claim or defense in the 

trial court may not unveil it on appeal"). "'One of the most familiar procedural rubrics in the 

administration of justice is the rule that the failure of a litigant to assert a right in the trial court 

likely will result' in the imposition of a procedural bar to an appeal of that issue.'" State v. 

LaRock, 196 W. Va. 294, 316,470 S.E.2d 613,635 (1996) (citations omitted), see also Syl. Pt. 6, 

Yuncke v. Welker, 128 W.Va. 299, 36 S.E.2d 410 (1945), Syl. Pt. 7, State v. Cirullo, 142 W.Va 

56, S.E.2d 526 (1956). Because Petitioner failed to raise the issue at trial, he has forfeited any 

right to complain. See Id. 

The Petitioner admits that his trial counsel failed to raise any objections in relation to this 

exchange. Pt'r's Br. at 33. Thus, there is no question that this assignment of error has been 

waived for presentment on appeal. However, instead of addressing whether there was plain 
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error, which he does not believe he "should not be forced" to do, the Petitioner contends that he 

objected on his own behalf by disagreeing with Mr. Chiles recollection of Lt. Johnson's 

testimony. This argument lacks merit, as a criminal defendant who is represented by counsel 

cannot raise objections on his own behalf at trial. Moreover, the premise that a mere 

disagreement between a party and opposing counsel during cross-examination can constitute an 

objection at trial contradicts this Court's jurisprudence as it relates to the preservation oferror for 

the purpose of appeal. 

2. Second, the Petitioner's suggestion that Chris Chiles, ,the prosecutor involved in the 

exchange is guilty of misconducted is unfounded. Lt. Rocky Johnson, from the Huntington 

Police Department, confirmed that he participated in the execution of the search warrant for 

Petitioner's Columbus, Ohio residence, and that the size 6 and size 8 Timberland boots and 

articles of clothing were removed from the two separate bedrooms, both of which the Petitioner 

occupied. App. Vol. III at 384, 386, 392-93. Lt. JoOOson testified that he confirmed that the 

''bedroom at the top of the stairs on the right" is where items of clothing were located and that he 

determined this room belonged to Petitioner "through his mother" along with "mail and some 

various things in that room that had his name on it." Id. at 392. He further testified that "both 

pairs of boots came from the bedroom on the left." Id. Lt. Johnson added that a "young boy" 

occupied that room but "his mother - - it came to our attention that he shared that room with [the 

Petitioner]." Id. 

While "[i]t is unprofessional conduct for the prosecutor to intentionally to misstate the 

evidence or mislead the jury as to the inferences it may draw," there is no evidence in the record 

to suggest that Mr. Chiles is guilty of misconduct. Syl. Pt. 7, State v. England, 180 W.Va. 342, 

376376 S.E.2d 548 (1988). It is more likely that he simply mistook the mother's identification 
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of the occupants of each bedroom where items of clothing were found, for the identification of 

who owned the items of clothing. However, the Petitioner failed to object to allow the trial court 

to address any alleged discrepancy, and there is otherwise no evidence in the record to suggest 

that Mr. Chiles intentionally misrepresented Lt. lohnson's testimony. 

3. The State never presented the mother's statement as evidence in this case. Mr. Chiles 

simply asked the Petitioner on cross-examination if he recalled Lt. Johnson having testified as to 

the mother's statement, which appears to have been a question based on a misunderstanding of 

Lt. Johnson's testimony, and to which the Petitioner was able to refute in his testimony. 

This Court has held that "the Confrontation Clause contained within the Sixth 

Amendment to the United States Constitution and Section 14 of Article III of the West Virginia 

Constitution bars the admission of a testimonial statement by a witness who does not appear at 

trial, unless the witness is unavailable to testify and the accused had a prior opportunity to cross

examine the witness." Syl. Pt. 6, State v. Mechling, 219 W. Va. 366, 633 S.E.2d 311 (2006), 

citing Cral1ford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, (2004). 

The Petitioner testified to the fact that Lt. Johnson never testified that his mother ever 

made a statement as to the ownership of the boots in question. And in fact, the record does not 

indicate that the mother ever made any statement to police concerning the boots in question. 

Mr. Chiles' question, while based on a misunderstanding, was not an admission of a testimonial 

statement by a witness who [did] not appear at trial. The evidence was the Petitioner's testimony 

that no such evidence of his mother's statement was ever presented. 

4. The Petitioner's argument that his mother's "imaginary statement" was hearsay is also 

misplaced. Again, the statement was not presented as evidence but in the form of a question 

presented to the Petitioner on cross-examination. Moreover, the exchange between the 
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prosecutor and the Petitioner as to whether Lt. Johnson referenced a statement from Petitioner's 

mother concerning who the boots belonged is not hearsay, since it was not offered for the truth of 

the matter asserted. In other words, the exchange centered on whether Lt. Johnson actually 

referenced the mother's statement in his testimony, not whether the boots were his. 

5. Because the Petitioner failed to raise his objection at trial, this assignment of error is 

subject to a plain error analysis. While the '''plain error' doctrine grants appellate courts, in the 

interest of justice, the authority to notice error to which no objection has been made," no such 

error exists to warrant such notice by this Court. See State v. Miller, 194 W.Va. 3, 18, 459 

S.E.2d 114, 129 (1995). This Court has held that "[t]o trigger application of the "plain error" 

doctrine, there must be (1) an error; (2) that is plain; (3) that affects substantial rights; and 

(4) seriously affects the fairness, integrity, or public reputation of the judicial proceedings." Syl. 

Pt. 7,Id. 

However, even if Mr. Chiles' line of questioning constituted plain error, there is no 

evidence to suggest his mistake was intentional, or was so misleading as to prejudice the 

"substantial rights" of the Petitioner, or "the fairness, integrity, or public reputation of the 

judicial proceedings." The Petitioner called out Mr. Chiles' mis-recollection of Lt. Johnson's 

testimony. Also, the jury was able to hear Lt. Johnson's testimony firsthand, so if the question 

had any consequence it may have very well been to the detriment of the prosecution's credibility. 

Also, as explained supra, given the weight of the evidence presented in the State's case-in-chief, 

it is unlikely this exchange was so prejudicial that it influenced the outcome of the case. 

Therefore, the facts and legal argument related to Mr. Chiles' questions concerning a nonexistent 
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statement by the Petitioner's mother do not implicate the plain error doctrine or warrant 

reversal.7 

C. 	 The Petitioner Opened the Door to His Criminal History and Character When He 
Presented This Evidence as Part of His Defense at Trial. 

1. First, the Petitioner never raised an objection to any statements made during the 

prosecution's closing arguments, and thus, he has waived his right to raise this propensity 

argument on appeal. 

2. The Petitioner did more than just open the door to the introduction of character and prior 

bad acts evidence; he chose to put his criminal history front and center as a part of his defense 

strategy. Regardless of the wisdom of this decision, the prosecution was then permitted to use 

the Petitioner's own Rule 404 (a) and 404 (b) evidence against him against him. 

At the pretrial hearing, the Petitioner's trial counsel disclosed that the prosecution had 

agreed not to use the Petitioner's criminal history as "404(b)-type stuff in its case in chief." App. 

Vol. II at 66. The prosecution confirmed that the Petitioner's criminal history would not be 

introduced unless he were to "putO his character in issue." Id. Regardless, the Petitioner chose 

to offer the following testimony on direct examination relative to his criminal history: 

7 This Court looks at the following four factors when determining whether an improper remark 

from the prosecutor warrants reversal: 

(1) the degree to which the prosecutor's remarks have a tendency to mislead the 
jury and to prejudice the accused; (2) whether the remarks were isolated or 
extensive; (3) absent the remarks, the strength of competent proof introduced to 
establish the guilt of the accused; and (4) whether the comments were deliberately 
placed before the jury to divert attention to extraneous matters. 

Syl. Pt. 6, State v. Sugg, 193 W.Va. 388,456 S.E.2d 469 (1995). 
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• 	 When asked to describe the events surrounding the first dice game, the Petitioner 

volunteered that he "wasn't even out of prison for fifty days before any of this 

happened." App. Vol. IV. at 514. 

• 	 Petitioner's trial counsel sought and received confinnation from the Petitioner that 

he was paroled from prison and on supervision at the time of the murder. Id. 

at 531. He also confinned that his presence in Huntington was a violation of his 

parole. Id. at 533. 

• 	 The Petitioner was asked if he was "a street person" and "live[d] the street life," 

to which the he responded "yes." Id. 

• 	 The Petitioner's counsel specifically asked "what did you go to prison for in 

Columbus?" Id. at 534. The Petitioner explained that he was first incarcerated 

for a charge he described as "having a weapon while under disability" and 

tampering with the evidence, a second time for carrying a concealed weapon in 

violation of his parole, and then a third time for violating probation with "another 

gun charge." Id at 534-35. 

• 	 When asked why he fled from the U.S. Marshals when they tried to arrest him, the 

Petitioner explained ''that's what I do whenever police come around when you - 

whenever you are doing something if you dirty or whatever, you just run," 

because "don't nobody want to go to jail." Id. at 546. 

• 	 The Petitioner also con finned that he was in Huntington selling drugs. Id. at 535. 

• 	 He described the moment he learned of the victim's death, stating that his 

"criminal wheel startled] spinning," because he was worried that "police 

interaction" would cause him to violate his parole if "they try and talk. to me or 

32 



something," and that he "can't be down here." Id. at 540. The Petitioner's reason 

for fleeing Huntington on the night of the murder was his fear of being charged 

for violating his parole. Id. at 540-41. 

Given the emphasis the Petitioner placed on his criminal history as part of his defense, 

the prosecution had the right to address it on cross-examination. Thus, on cross-examination it 

was revealed that the Petitioner actually had around seven felonies, not just the three he disclosed 

at on direct. Id. at 552. 

During his closing, the prosecution properly argued the facts as they were presented at 

trial, including those facts presented by the Petitioner, i.e., his criminal history and evidence of 

bad character. The prosecution made a point to note each fact the Petitioner had volunteered 

during his testimony concerning his criminal history and the nature of his "street life" as a drug 

dealer. Id. at 630. He referenced the three weapons charges as they served to bolster the 

credibility of Antonio Smith's testimony that he overheard the Petitioner at the first dice game 

say "I wish 1had my gun." Id. at 631. The prosecution then remarked that the prior charges and 

then Mr. Smith's testimony made "it[] obvious that [the Petitioner] likes his guns." Id. At no 

point during the prosecution's closing argument did Petitioner's counsel assert any objections. 

Perhaps seeing the error of his defense strategy, the Petitioner now claims that the 

prosecution improperly used the evidence that he presented as part of his defense as propensity 

evidence in its closing. This Court has noted that "Rule 404(b) begins by restating the 

exclusionary principle of Rule 404(a) that evidence of crimes, wrongs, or acts is inadmissible to 

prove that a person acted in confonnity therewith on a particular occasion," and that a 

prosecutor's presentation of Rule 404(b) evidence must "show a relevant purpose other than 

proving conduct by means of the general propensity inference." State v. McGinnis, 193 W.Va. 
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147, 153-54, 455 S.E.2d 516, 522-23 (1995). However, in this case the 404(a) and 404(b) 

evidence was admitted into evidence by the accused, not the prosecution. Thus, the prosecutor in 

this case did not err, as he is permitted "to argue all reasonable inferences from the evidence in 

the record," including the evidence admitted by the Petitioner as a part of his defense See 

England, W.Va. at 350, 376 S.E.2d at 556. 

3. The prosecution's use of the Petitioner's criminal history was not plain error, and any 

inferences drawn did not affect his substantial rights, "or seriously affects the fairness, integrity, 

or public reputation of the judicial proceedings." See Syl. Pt. 7, Miller; see also Syl. Pt. 5 & 6, 

State v. Sugg, 193 W.Va. 388, 456 S.E.2d 469 (1995). Any prejudice related to the evidence of 

his criminal history and bad character was caused by his decision to admit the same into 

evidence in the first place. 

D. 	 The Prosecution Did Not Elicit Character Evidence Through the Testimony of its 
Witness, Julie Eplion. 

Since the Petitioner failed to object when the prosecutor asked Julie Eplion if she had 

ever seen the Petitioner with a gun, this assignment of error on appeal is subject to a plain error 

analysis. App. Vol. III at 277. The Petitioner's trial counsel asked Ms. Eplion on cross

examination if she had seen the Petitioner with a gun on the night of the murder, and she 

responded that she had not. Id. at 275. On redirect, the prosecution asked if she "had ever seen 

him with a gun" and she responded in the affirmative. Id. 

First, this inquiry does not constitute inadmissible character evidence under the 404(a) of 

the West Virginia Rules of Evidence. An individual's possession of a gun is not a testament to 

that individual's character. Ms. Eplion's testimony that she had seen the Petitioner with a gun 

before was not evidence of his character or character traits. This is especially true, since the 

State did not present evidence during its case-in-chief to suggest that the Petitioner was 

34 




prohibited under W.Va. Code § 61-7-7(a) from possessing a gun. The Petitioner's reliance on 

the per curiam decision in State v. Maggard, 232 W.Va. 55 (2013), is unavailing. In Maggard, 

the witness's testimony that "I heard how he is" at least had some bearing on the defendant's 

character and/or character trait, whereas here, the mere fact that a witness had seen the Petitioner 

with a gun in the past has no bearing on his character at all. What is more, it was the Petitioner 

who made the prosecution's question relevant for the purpose of redirect, when he asked 

Ms. Eplion if she saw the Petitioner with a gun on the night of the murder. Also, before 

Ms. Eplion testified, the Petitioner's trial counsel asked Mr. Wade the same question on cross

examination. App. Vol. II at 192-93. 

Second, the prejudicial propensity evidence that tainted his character as a "gun toting 

criminal" was offered by the Petitioner himself when he volunteered to the jury that he had three 

felony convictions on weapons charges. 

E. 	 Antonio Smith's Reference to the Victim's "Rematch Day" Statement Was Not 

Inadmissible Hearsay. 

Again, the Petitioner has waived his right to object to Antonio Smith's testimony on 

appeal because he did not object at trial. The Petitioner's assignment of error also fails under a 

plain error analysis. Mr. Smith testified that the victim and the Petitioner had participated in a 

dice game a few days before the murder and that the victim had won money from the Petitioner. 

App. Vol. II at 103-0S. He explained that it is a "rule of the street" for a winner of a dice game 

to give the loser an opportunity to win their money back. Id. at lOS. He went on to testify that 

the victim "told me Sunday they were going to throw dice again. It was the rematch day." Id. 

at lOS. This statement was admissible under the hearsay exception set forth in Rule S03(c), as it 
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reflected the victim's "existing state of existing state of mind (such as motive, intent, or plan)." 

See also Mut. Life Ins. CO. DIN Y. v. Hillmon, 145 U.S. 285, 300, 12 S.Ct. 909, 914 (1892). 

More specifically, the statement was offered to show that the Petitioner planned to meet 

the Petitioner for a second game, and that the motive for this game was a rematch from the 

second game. Moreover, absent Mr. Smith's testimony, the Petitioner does not dispute the fact 

that he and the victim participated in a second dice game, and that it took place the night of the 

victim's murder. 

F. 	 To the Extent Counsel for Both Parties Interjected Personal Beliefs into Their 
Closing Argument, Such Error was Harmless. 

While the Petitioner complains that the prosecution "argued personal belief and vouched 

the credibility of the witness" during his closing, the same can be said of his counsel's closing 

arguments on rebuttal. For instance, his counsel declared that the Petitioner "did not kill [the 

victim]." He argued that the State's witness, Donovan Wade, was "ripping offhis customers" by 

smoking part of the crack he was selling then "waiting for another sucker to come along." Id. 

at 647. To further discredit Mr. Wade, Petitioner's trial counsel argued that he only came 

forward to police to serve his own purpose. Id. at 647-49. He went so far as to state that 

Mr. Wade only came forward with information weeks later after "the police rolled up on him 

with a warrant," as "he got in the cruiser and decided .... 'oh, by the way, I want to tell you about 

this deal that happened a couple weeks ago." Id. at 648. To that end, the trial court instructed 

the jury to ''just consider the evidence in the case." Id. 

After closing arguments from both sides during which no objections were raised, the trial 

court addressed sua sponte its opinion that "both attorneys kind of indicated to you that it was 

their personal belief that the defendant was guilty or not guilty," and explained ''that's not proper 

argument ... their personal opinions - - they are just to present you facts." App. Vol. IV at 664. 
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While a prosecutor may not "assert his personal opinion as to the justness of a cause, as 

to the credibility of a witness ... or as to the guilt or innocence of the accused" (Syl. Pt. 3. State v. 

Critzer, 167 W.Va. 655, 280 S.E.2d 288 (1981)), it is also true that every "improper remark is a 

proper basis for a mistrial." State v. Garrett, 182 W.Va. 166,386 S.E.2d 823 (1989). To the 

extent that the prosecution's closing argument contained personal opinions or argument 

pertaining to the credibility of the witnesses that were erroneous, such error did not result in such 

prejudice to the Petitioner or resulted in manifest injustice to justify a reversal of his conviction. 

See Syl. Pt. 5, State v. Ocheltree, 170 W.Va. 68, 289 S.E.2d 742 (1982). Any potential prejudice 

or injustice was harmless given the weight of the evidence against the Petitioner, as well as the 

trial court's curative instruction to the jury to only consider the facts and not the personal 

opinions presented in the closing arguments of "both attorneys." See Id., 170 W.Va. at 74, 289 

S.E.2d at 748 (Where the prosecutor stated that "if the jury believed the defendant's explanation

that he had gone to the house to smoke marijuana-then no one who breaks and enters a dwelling 

house could ever be found guilty of burglary if they offered a similar excuse," the Court held that 

"in light of the trial court's instructions to the jury in this case to disregard the comment, as well 

as the court's instructions to the jury in general, we cannot say that the prosecutor's comments 

clearly prejudiced the defendant or resulted in manifest injustice.") 

G. 	 The Record Does Not Support a Finding that the Prosecution's Statements 
Concerning Donovan Wade's Criminal History was Plain Error. 

Again, the Petitioner failed to raise his objections at trial and has waived his right to raise 

the issue on appeal. Thus, a plain error analysis is applied to the Petitioner's claim that the 

prosecutor argued false evidence regarding Donovan Wade's criminal history. 

During cross-examination, the Petitioner's trial counsel inquired into Mr. Wade's 

criminal history and used outstanding criminal warrants to impeach his testimony. It was the 
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Petitioner's trial counsel who raised the obstruction charge when he asked Mr. Wade if the 

warrants were for "controlled substance - possession ... or an obstruction." App. Vol. II at 188. 

The State stipulated to evidence concerning Mr. Wade's criminal history as it was being sought 

by the Petitioner. rd. It is unclear from the record that the prosecution was specifically 

stipulating to the question related to the obstruction charge. Nor is it clear that there was no 

obstruction charge against Mr. Wade. 

Moreover, there is no indication from the record, or the Petitioner's brief, to suggest he 

did not have access to the Petitioner's precise criminal history, and yet the Petitioner never 

presented any criminal records to refresh Mr. Wade's recollection as to the precise nature or the 

number of warrants. Nor did the Petitioner attempt to admit any records into evidence that 

related to his past criminal charges. The prosecution asked Mr. Wade to confirm that he "had at 

least one other - one other felony charge pending when [he] pled just to [his] probation 

violation," and he so confirmed. rd. at 155. On cross-examination, Mr. Wade thought he had "a 

couple of warrants" but he was not sure. Id. at 188. Petitioner's trial counsel then asked if the 

warrants were for possession of a controlled substance and obstruction, but Mr. Wade could not 

recall for sure. Id. In his closing, the Petitioner's trial counsel operated off the assumption that 

Mr. Wade had two warrants when he was arrested and offered his account of the events 

surrounding the victim's murder. The Petitioner contends that the jury's inquiry as to the 

specificity of the charges against Mr. Wade indicated they were weighing his criminal history in 

their deliberations. Pt'r's Sr. at 47. While this may be true, their purpose for submitting the 

inquiry is likely rooted in the vagueness of the evidence elicited by the Petitioner at trial. 

Thus, when the prosecution addressed the issue of Mr. Wade's criminal history on 

rebuttal, the only evidence or argument presented was that there were two warrants, at least one 
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being a felony, and that may have charged possession of a controlled substance and obstruction. 

The prosecution did not commit plain error, but simply responded to the evidence as it had been 

elicited and argued by the Petitioner, and the Petitioner should not be able to take advantage of 

his own failure to present accurate information. See Syl. Pt. 21, Riley, 151 W.Va. 364, 151 

S.E.2d 308 (1966) ("A judgment will not be reversed for any error in the record introduced by or 

invited by the party seeking reversal.") 

H. There is No Cumulative Error. 

The Petitioner states in conclusory fashion that his cited errors rise to the level of 

cumulative error, and therefore his conviction should be reversed. In brief, none of the errors 

alleged by the Petitioner-although not substantiated by the Petitioner's brief and the appendix

require reversal either standing alone or in any combination. This Petitioner received a fair trial 

and his convictions should be upheld. 
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v. CONCLUSION 

For the foregoing reasons and others apparent to this Court, this Court should affirm 

Petitioner's conviction and sentence. 

Respectfully submitted, 
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