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STATEMENT REGARDING ORAL ARGUMENT DECISION 

" al hi IPtiboner requests or 	 s case qualifies for oral argument under e argument. T 

Rule 19( 1) as a case involving assignments of error in the ap lication of settled law. 

ARGUMENT 

I. 	The Trial Court Erred in Denying Petition r's Motion for New Trial 
Based upon the Prosecutions Failure to Tu n Over Exculpatory Brady 
Evidence. 

The first prong of the Brady and Hatfield analysis is that "the evidence must at 

issue must be favorable to the defendant as exculpatory or impeachment evidence." Syl. 

Pt. 2, State v. Youngblood, 221 W.Va. 20, 650 S.E.2d 119 (2007). It is clear the 

Respondent recognizes that Erin Stolze's testimony as exculpatory. Respondent 

outlines in pages 20 through 23 of its brief the ways in w 'ch Ms. Stolze's testimony at 

the Motion for New Trial hearing contradicted the testimon ofAntonio Smith at trial. 

Acknowledging defeat on prong one, Responde attacks the remaining two 

prongs that "the evidence must have been suppressed by the State, either willfully or 

inadvertently; and the evidence must have been material, i. ., it must have prejudiced the 

defense." Id In support of its argument that no informatio was suppressed, Respondent 

attempts to convince the Court that Petitioner's counsel s I mehow agreed that the State 

did not suppress exculpatory evidence. Respondent even ar es the trial transcript makes 

clear the State disclosed, the evening before trial, "new' 'Ormation from Antonio Smith 

things going on at Erin's." App. Vol. II at 64-65. It als states that "Petitioner's trial 
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counsel requested and received confirmation that Ms. Stolz~ would not be testifying, and 

he admitted that he ""knew where she is,"" and that "shd was disclosed to us and we 
I 

agree that there is nothing there.'''' (Response Brief, pg. 23:.) Based on this conversation 

I 

between the prosecutor and the defense counsel the morning of trial, Respondent asserts 
I 

no information was suppressed concerning Ms. Stolze." 14.
I 

! 

The initial fault in Respondent's analysis is th(~t it fails to recognIze that 

disclosures of new information, much less exculpatory inforination, the night before trial 

are considered suppressed. The Court dealt with this very issue in State v. Hawk, 222 

W.Va. 248, 664 S.E.2d 113 (2008). In Hawk, the prosecutipn turned over a police report 
i 

the night before trial which provided the name of a witness who potentially had 

I 
exculpatory information. Id. at 664 S.E.2d 113; 135. Although the Court ultimately found 

I 

the information was not considered "material" under tlie third prong of the Brady 

analysis, in footnote 2, the Court stated that disclosing information the night before trial 

was considered suppressed under the second prong of Bra~y. Id 664 S.E.2d 113, fu 2. 

(The second component of the Brady/Youngblood analysis requires that "the evidence 

must have been suppressed by the State, either willfully or inadvertently." Youngblood, 

i 
221 W.Va. at 22, 650 S.E.2d at 121. (The record is cle~ that the evidence was not 

provided to the defense until the evening prior to trial. Thus, we find that the second 

component is satisfied.") 

i 

On this point, a Report attached to Q's magistrate! court records mentioned that 
I 

Detective McMillian spoke with Antonio Smith in the days following the murder. (See, 

Petitioner's Second Motion to Supplement Appendix, Appx. 36-42). Notably Antonio 

Smith was mentioned as being interviewed by Detective McMillian regarding Q but there 
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is no mention of him saying that Q wished he had his gun, or being angry about losing 

money in a dice game. Rather it only stated, "I then interviewed Antonio Smith who 

stated that 'Q' was 'B's' cousin and that 'B' stays at the second house east on 

seventeenth street. Antonio then called and stated that 'Q's" fIrst name was either 

Quinton or Quincy and that he was from Columbus." Id 

Respondent is thus grossly misconstruing what was actually disclosed, the context 

behind the disclosures, and when information disclosed. The State did not disclose Ms. 

Stolze as a witness or what she said happened at her apartment; nor did it ever disclose 

Antonio's story about the dice game until the eve of trial. Rather, the Prosecutor simply 

disclosed "new information from Antonio Smith things going on at Erin's." App. Vol. II 

at 64-65. (Emphasis Added). The byproduct of Mr. Smith's disclosure was Ms. Stolze's 

identity and location, thus prompting Petitioner's counsel to inquire whether the State 

possessed any exculpatory information from Ms. Stolze. Based upon the representations 

of the Prosecutor that it possessed no exculpatory evidence concerning Ms. Stolze, 

Petitioner's counsel represented that Ms. Stolze was disclosed and upon the reliance of 

the prosecutor, agreed nothing was there. 

This agreement by the Petitioner's trial counsel therefore does not mean 

information was not suppressed. Petitioner's trial counsel was entitled to rely upon the 

representations of the prosecutor especially in light of the fact that Ms. Stolze was not 

disclosed until the evening before trial. See, Woodall v. Laurita, 156 W.Va. 707, 195 

S.E.2d 717 (W.Va., 1973)("1t is well-established law that a defendant is entitled to any 

exculpatory evidence which is in the possession or knowledge of the prosecuting 

attorney..... It appears to be the rule in the more progressive jurisdictions, and we 
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would have it the rule in West Virginia, that because of the extensive power and unequal 

resources available to the State, trial by ambush is not only unsportsmanlike and 

ungentlemanly, it is also illegal.") 

If the prosecution had spoken with Ms. Stolze, which we now know happened, it 

was incumbent on the prosecution to disclose her statements if exculpatory, and clearly 

that did not happen. Petitioner's counsel has no duty to seek out a witness that the 

prosecution has represented on the record possesses no exculpatory information. In fact, 

it is just the opposite. Once the prosecution directly represents Ms. Stolze possessed no 

exculpatory information, that tells Petitioner's counsel that she would likely testify to the 

same as Mr. Smith. 

When the transcript on the hearing on the Motion for New Trial transcript is 

reviewed, it is clear that it was Ms. Stolze who gave a very specific and detailed account 

of what she told Det. McMillian on July 27, 2008. Just as Ms. Miles gave specific 

testimony of her interactions with the Trooper in Youngblood. In response, Det. 

McMillian testified, as Trooper Peer did in Youngblood, that he had no recollection. 

Appx. Vol. V. pg. 24. "Brady nor Hatfield yield to claims of failed recollections." 

Youngblood at 130. 

Further, it should also be noted that Detective McMillian did not testify at trial. In 

fact, even though 1) he was the one who first interviewed Donovan, 2) he was the one 

who interviewed Antonia and Erin, and 3) he was present when the Timberland Boots 

were seized from the house of Q's mother, he was not called to testify at trial. So why 

wasn't Detective McMillan called to testify? He obviously cannot answer that question 

because he has no recollection of what Erin said. Certainly, a logical conclusion though 
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is that he was not called to testify because the State didn't like what he would have to say 

at trial about Erin's recollection of the key events. 

Additionally, Respondent's argument that Petitioner should have called Ms. 

Stolze at trial once he heard the testimony of Mr. Smith has nothing to do with whether or 

not the State suppressed evidence. This argument presupposes that Petitioner knew that 

Mr. Smith was going to testify against him well in advance of trial. Under this scenario, 

Petitioner would have had mere hours to fmd Ms. Stolze to testify. Notably, Respondent 

does not cite any authority supporting the position that Petitioner has the obligation to 

cure the State's suppression of evidence against him. 1 

Lastly, the Respondent argues that even if the information was exculpatory and 

suppressed, Ms. Stolze's statement to Det. McMillian was not material based on the 

weight of other evidence. However, the Respondent's position misstates the requirement 

of materiality. "A showing of materiality does not require demonstration by a 

preponderance of the evidence that disclosure of the suppressed evidence would have 

resulted ultimately in the defendant's acquittal." Kyles v. Whitley, 514 U.S. 419, 434 

(1995). All that is required is a "showing that the favorable evidence could have 

reasonably been taken to put the whole case in such a different light as to undermine the 

confidence in the verdict." 

On this point, it is crucial to note that the jury was at least troubled by the State's 

theory on the motive evidence behind the shooting because they asked who Erin was. 

1 Likewise, the State is not entitled to hide behind an open-file agreement when it comes to its 
suppression of exculpatory evidence by arguing the Petitioner should have or could have known. The case 
law is clear that an open-file agreement does not relive the State of its duty to disclose eXCUlpatory 
information. ("[W]e have previously stated that an open file policy does not excuse a prosecutor's failure to 
disclose eXCUlpatory evidence.") See footnote 19, State v. Ward, 188 W.Va. 380,424 S.E2d 725 (1991), 
citing State v. Hall, 174 W.Va. 787, 790-92 (1985). Nothing argued by the Respondent supports Ms. 
Stolze's statements to Det. McMillian were not suppressed by the State. 
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See State v. Ladd, 210 W.Va. 413, 557 SE 2d 501, 505 (2001). (Recognizing the 

importance of communications from the jury to the judge in assessing the impact of 

certain evidence. Particularly, at the close of evidence, the jury even asked the court to 

clarify between second-degree murder and manslaughter, this despite the fact that Q 

denied shooting Slim outright. Vol. III, 670. The importance of this question cannot be 

overstated, because Q was convicted of fIrst degree murder which required a fmding of 

premeditation, lying in wait, etc. 

II. 	The Prosecution Introduced Inadmissible Hearsay Evidence in Violation 
of the Confrontation Clause. 

The Respondent does not contest that the Prosecution misstated evidence: "And in 

fact, the record does not indicate that the mother ever made any statement to police 

concerning the boots in question." (Respondent Brief, pg. 20, paragraph 3). Instead, 

Respondent argues the prosecution simply misunderstood the testimony of Lt. Johnson. 

Respondent suggests; "it is more likely that he simply mistook the mother's identification 

of the occupants of each bedroom where items of clothing were found, for the 

identification ofwho owned the items of clothing." (Respondent Brief, pg. 28-29). 

This argument is incredible in light of the trial transcript that shows the 

Prosecution knew exactly what the testimony was. In fact, the Prosecutor even recited Lt. 

Johnson's testimony back to the Petitioner; "No sir. He said the clothes came out of your 

room and that both boots came out of the other bedroom and that your mother said the 

light brown boots were yours. Does that refresh your recollection." (Respondent' Brief 

pg. 27). App. Vol. IV. At 555-56. 

Respondent desperately attempts to mitigate the Prosecutor's misstatements by 

arguing that the Prosecutor's questions did not equal evidence. A Prosecutor, however, 
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cannot indirectly introduce a statement through "artful questioning" that directly claims a 

non-testifying witness made such a statement when one does not exist. Justice Cleckley, 

in his Handbook on Evidence for West Virginia Lawyers, specifically discusses the 

impropriety in allowing counsel to elicit "indirect hearsay." Franklin D. Cleckley, Vol. II, 

Handbook on Evidence for West Virginia Lawyers, §8-1(A)(5)(4th ed. 2000). 

Further, prosecutorial statements through questioning have indeed been 

recognized to violate the Constitution under certain circumstances. See, Douglas v. State 

ofAlabama, 380 U.S. 415, 85 S.Ct. 1074, 13 L.Ed.2d 934 (1965)(recognizing "Although 

the Solicitor's reading of Loyd's alleged statement, and Loyd's refusals to answer, were 

not technically testimony, the Solicitor's reading may well have been the equivalent in the 

jury's mind of testimony that Loyd in fact made the statement; and Loyd's reliance upon 

the privilege created a situation in which the jury might improperly infer both that the 

statement had been made and that it was true.") Seem also, us. v. Sutton, 542 F.2d 

1239,1242 (4th Cir. 1976)(there should be "no legal difference between the perjury ofa 

witness as in Giglio[] and the false statements of the prosecutor.) See also Hammond v. 

Hall, 586 F.3d 1289, 1307 (11 Cir.2009). 

Finally, Penny Peterson's purported statement about the Timberland boot also 

mattered because the record shows that the physical evidence against Q was non-existent. 

In fact, no physical evidence connected Quinton Peterson to the shooting and robbery of 

Slim but the Sized 8 Timberland boots. The flight evidence was neutrae, and Antonio 

2 Quinton Peterson, Julie and the Prosecutor in opening arguments, all stated that the Julie and Q 
first went to Julie's house. In fact, the Prosecutor stated in his opening argument, "They drove around from 
sometime shortly until maybe as late as 11 :30, stopped by her house with her dad a little while, just drove 
around town aimlessly, ended up at McDonald's at Hal Greer." (Vol. 1, pg. 91). Julie also testified that they 
went to her dad's house for about a half hour. (Vol. ii 265). And Quinton testified that they picked up some 
Blunts form Speedway before going to Julie's house to eat cabbage stew from her dad. (Vol. III 541,542). 
Those are hardly the actions of a fleeing murderer. While Quinton Peterson didn't recall saying that he 
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and Donovan had major credibility problems. Point blank though, after the jury heard that 

Q's mother purportedly say that he was lying to them about the Sized 8 Timberland 

boots, the case was over. The bloody boot prints put Quinton Peterson at the murder 

scene after the shooting, and showed that he robbed Slim before or after he stepped into 

his pooled blood. 

Equally as prejudicial, Penny Peterson's purported statement on the Timberland 

boots also helped explain why boots from other suspects in the shooting death of Slim 

had been collected but never analyzed. In fact, boots from a suspect named Hasim 

Coleman were indeed seized and logged into evidence by Detective McMillian as part of 

the investigation into Slim's murder but never tested them for Slim's DNA. The 

following colluiqy took place at trial: 

Q. 	 And what happened with the Hasim Coleman's shoes? 

A. 	 The were submitted to the State West Virginia State Police 

Lab for footwear comparison to the impressions we saw in 

the photo? 


Q. 	 And was there enough luminescence to merit having a 

DNA swab done?" 


A. 	 I swab any luminescence in a case like this it is my belief 
that it s false positive or not, this is a homicide case so I am 
going to swab it and submit it to a Lab. So I did submit 
swabs from those size 12' s 

didn't want Julie to judge him, if he did, it proved nothing. (Vol. iii 543). Crucially, Julie testified that 
Quinton Peterson told her that someone had been shot, but admitted that Quinton never said that he had 
anything to do with it. He likely was telling her not to judge him, ifhe said it, because he was leaving town 
due to other felonies. And Julie obviously didn't judge Quinton Peterson for killing Slim after he left for 
Columbus on November 11, 2007 because she admitted calling and talking to Quinton Peterson on a 
personal level up until he was arrested three weeks after the shooting. In fact, when asked, "During the 
two to three weeks [leading up to his arrest], had you spoken to Quinton?" she answered "Yes I had." She 
also admitted to maintaining a friendly relationship to him during that same time period. (Vol II pg. 271). 
In summary, the flight evidence was at best, neutral. If Quinton was using Julie to escape a murder, he 
failed miserably. In fact, the least likely explanation for why Q called Julie Eplion on the night of Slim's 
murder is that he needed a getaway driver. 
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Q. And what was the result. 

A. To my knowledge there was no examination of that swab. 

(Vol. II, pgs. 382,383). 

In swnmary, if the jury believed the Prosecutor, that Q's own mother told 

Detectives in December 2007 that the boots seized from his little brother's room 

belonged to Q, then it made sense for HPD not to test the boots of other suspects that 

were collected. However, if Penny Peterson never told Detectives that the Size Eight 

Timberland Boots belonged to Q. 

Finally, it is absurd for the Respondent to argue that Petitioner waived his 

objection to his mother's statement on the Timberland Boots as being contrary to the 

evidence, because he and not his counsel objected. While it is indeed clear from the trial 

record that Petitioner's counsel failed to make any objections to the alleged statements of 

Penny Peterson, the Petitioner did object to the statement himself. Importantly, this Court 

has previously recognized that a waiver to object analysis should include a detennination 

as to whether the attorney and/or the client have objected. Ford v. Coiner, 196 S.E.2d 91, 

156 W.Va. 362 (W.Va., 1972)("The Court found a knowing and tmderstanding waiver of 

the right to assert the error of the conviction and sentence and based that waiver on 

appellant's and/or his counsel's silence at trial)(emphasis added). Again, it is undisputed 

that Q lodged an objection at the Prosecutor's false remarks. 

III. 	 The Prosecutor Statements Regarding Donovan Wade's Criminal 
History were False 

As set forth in the Petitioner's Brief, only after being arrested for the two felony

warrants did Donovan first implicate Q in the murder of Slim. The Prosecutor attempted 
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to dispense of this bad evidence on direct examination of Donovan by suggesting that 

Donovan hadn't been promised leniency to give a statement implicating Q. The 

Prosecutor asked, or more accurately, stated, while examining Donovan, "You had at 

least one other felony charge pending when you pled just to your probation violation; is 

that right? ... And that was dismissed when the judge re-imposed your prison sentence 

on [an earlier felony] charge? Not because of any agreement for testimony or anything." 

See, Vol 1, 156. 

Following up on the Prosecutor's line of questioning, Petitioner's trial counsel 

asked Donovan what the warrants were actually based upon. After doing so, the 

Respondent ridiculously argued, "Petitioner's trial counsel ... raised the obstruction 

charges when he asked Mr. Wade if the warrants were for 'controlled substances

possession or obstruction?' See, Response, at pg. 38. 

The reality is that the Prosecution was improperly shutting down cross

examination on Donovan's record and his incentive to testify by stipulating to something 

that wasn't true. This is evident by the fact that the Prosecutor reincorporated his false 

stipulation into closing argunlents, stating: 

Mr. Lashley wants to make a big thing about these two warrants going away, but 
one of those two warrants was a misdemeanor. Obstruction of a police officer is 
only a misdemeanor, folks. And with our prison system as crowded as they are, 
someone is not going to get a consecutive sentence on a new drug charge. It is 
very common for one pending charge to be dismissed in exchange for a plea to 
something else and the person going off to prison. That's the way the system 
works. And it's not anything because ofany big deal or pie in the sky fantasy. 

0101. III., pg. 659). 

Again, Donovan was never arrested with a misdemeanor or for simple 

obstruction. The Prosecutor's statement to the Jury that it was "only a misdemeanor 
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folks" was thus blatantly false. Worse, the Prosecutor erroneously told the jury about the 

likely disposition of Donovan's charges, i.e. that Donovan wasn't going to face any time 

for the warrants that were used to detain him. This was improper because he did not have 

the power to promise that outcome. Rather, sentencing decisions in the criminal justice 

system are left up to the Circuit Court Judge. See, Syllabus Point 4, State v. Goodnight, 

169 W. Va. 366, 287 S.E.2d 504 (1982)([S]entences imposed by the trial court, if within 

statutory limits and if not based on some unpermissible factor, are not subject to appellate 

review." 

Importantly, Donovan could have been sentenced up to 10 years for either of the 

charges behind the warrants used to arrest him. Plus he was at danger for recidivism 

charges. In fact, only two years ago, this Court upheld a lifetime sentence for a defendant 

who was thrice convicted of selling the same drugs Donovan was selling before he was 

arrested, crack cocaine. See, Daye v. Plumley, (W.Va., 2014). Unfortunately, none of 

those sentencing realities were explained to the jury. 

Had the jury been advised that Donovan could face serious time for serious 

crimes if he didn't cooperate, they would have understood the power that the State had 

over him before he gave his statement implicating Q. Unfortunately, though, the jury did 

not have an accurate picture of the evidence surrounding Donovan's criminal history 

because of the Prosecutor's false statements on Donovan's charges. See, Washington v. 

Hofbauer, 228 F.3d 700, (6th Cir. 1976)(arguing false evidence as a relevant matter for 

jury to consider) u.s. v. Bigeleisen, 625 F.2d 203 (8th Cir. 1980)Oury did not have 

accurate evidence necessary to evaluate witness credibility); Brown v. Wainwright, 785 

F2d 1457 (11 th Cir. 1976)(The government has a duty not to exploit false evidence by 
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prosecutorial argument arguing to the jury the truth of what it knows to be false.") 

Investigation of W. Va. St. Police Crime Lab, 190 W.Va. 321, 438 S.E.2d 501, 505 

(1993). "State [shoud] bear the responsibility for the false [statements)". 

In summary, Donavan's real record and the true circumstances regarding his 

statement implicated Q should have been given to the jury to decide. After all, under 

West Virginia law, a Prosecutor "must disclose any and all inducements given to its 

witnesses in exchange for their testimony at the defendant's trial .... Such deals are 

crucial as impeachment evidence; in some cases the jury may decide that the deal has 

created an incentive for the witness to lie," and "[c]lear evidence of a deal directly linking 

leniency for ... [a witness] with testimony tending to convict ... [the defendant] that was 

not disclosed would be grounds for a new trial." 

CONCLUSION 

Wherefore based on the above, Petitioner Quinton Peterson, respectfully requests 

this Court grant him a new trial. 

Quinton Peterson, 

BYCounsel:'t6# t~ 
Todd Meadows ( aI#977O) 
Meadows Law Office 
621 Eleventh Street 
Huntington, West Virginia 25701 
(304) 638-8908 
tmeadows28@hotmail.com 
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