
1 
 

SUPREME COURT OF APPEALS OF WEST VIRGINIA 
April 4, 2017, Argument Docket 
LAWS Program- Tucker County 

West Virginia Regional Jail Authority v. Shane Marcum, No. 15-1174 

Procedural History: 

 Respondent filed a civil action against petitioner which was removed to federal court, and 
is separate and apart from this matter. As a part of discovery in the federal law suit, respondent 
requested a copy of a video of the incident at issue in this case. Petitioner agreed to disclose the 
video, subject to a protective order. Respondent resisted, and refused to accept the video if it 
were subject to a protective order. Instead, respondent requested the video from petitioner under 
the West Virginia Freedom of Information Act. Petitioner denied the request claiming that the 
video was exempt from disclosure pursuant to § 29B-1-4(a)(2) and § 29B-1-4(a)(19). In response, 
respondent filed a petition in Kanawha County Circuit Court requesting injunctive relief, and an 
order requiring petitioner to release the video. Petitioner appeals the November 4, 2015, circuit 
court order that ordered the disclosure of a videotape that depicted a “cell extraction” of 
respondent from the Western Regional Jail pursuant to the West Virginia Freedom of 
Information Act. Petitioner asserts that the video is exempt from disclosure under W.Va. Code § 
29B-1-4(a)(2) and § 29B-1-4(a)(19). 

Note, Freedom of Information Act: 

W.Va. Code § 29B-1-1 gives an overview of the policy behind the Freedom of Information Act as 
follows: 

Pursuant to the fundamental philosophy of the American constitutional form of 
representative government which holds to the principle that government is the servant of the 
people, and not the master of them, it is hereby declared to be the public policy of the state of 
West Virginia that all persons are, unless otherwise expressly provided by law, entitled to full and 
complete information regarding the affairs of government and the official acts of those who 
represent them as public officials and employees. The people, in delegating authority, do not give 
their public servants the right to decide what is good for the people to know and what is not good 
for them to know. The people insist on remaining informed so that they may retain control over 
the instruments of government they have created. To that end, the provisions of this article shall 
be liberally construed with the view of carrying out the above declaration of public policy. 

Factual History:  

 The circuit court describes the contents of the “cell extraction” video as such: 
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 The video at issue in the instant case depicts four individuals approaching 
and entering a common area of the jail. One of the individuals shouts the 
[petitioner]’s name (now respondent) and instructs him to “[g]et on the floor.” 
The four men proceed upstairs to petitioner’s cell and one of the [men] bangs on 
the cell door. One of the men throws another flash bang grenade into the cell. The 
petitioner is again instructed to “[g]et on the floor.” Once the fumes from the 
explosions dissipate, two individuals enter the cell and restrain the petitioner 
while another watches guard. The group of four individuals appears to be joined 
by the others, and petitioner is then carried out of his cell and down the stairs to 
the common area of the facility, where he is placed on a gurney. He is then pushed 
through the hallway, apparently to medical, where health care personnel appear to 
be checking his vital signs. The petitioner is then taken outside and although dark, 
it appears he is being placed into a vehicle for transport.  

Petitioner West Virginia Regional Jail Authority’s Argument: 

 Petitioner raises one sole issue in this appeal- whether the circuit court erred in finding 
that the video was not exempt from disclosure under FIOA. Petitioner asserts that the relevant 
issue in the case is whether the depiction of the incident and the inside of the jail is exempt from 
West Virginia Law. Petitioner argues that to release the video would result in an unreasonable 
invasion of jail personnel privacy. Under § 29B-1-4(2), information of a personal nature that 
would create an unreasonable invasion of privacy is exempt from FOIA. Petitioner argues that the 
circuit court misapplied Charleston Gazette v. Smithers, 232 W.Va. 449, 752 S.E.2d 603, and 
Hechler v. Casey, 174 W.Va. 434, 333 S.E.2d 799 (1985). Petitioner further argues that 
Charleston Gazette v. Smithers requires the court to determine if the public disclosure of the 
information under FOIA would constitute an unreasonable invasion of privacy based upon five 
factors: (1) whether disclosure would result in a substantial invasion of privacy, and, if so, how 
serious; (2) the extent or value of the public interest and the purpose or object of the individuals 
seeking disclosure; (3) whether the information is available from other sources; (4) whether the 
information was given with an expectation of confidentiality; and (5) whether it is possible to 
mold relief so as to limit the invasion of individual privacy. Petitioner argues that if the circuit 
court had used the above analysis, the circuit court would have discovered (1) that it is a 
substantial invasion of privacy to disclose the identities of jail personnel, and that this information 
could endanger personnel safety; (2) the purpose of the respondents request was to circumvent a 
protection order; (3) the video was and is available as a part of the civil suit, subject to the 
protective order; (4) “due to the nature of their employment,” regional jail personnel do not 
expect their identities to be available for public consumption; and (5) respondent has access to 
the video through discovery and a protective order, and that this remedy would prevent the 
invasion of jail personnel privacy. Petitioner argues that other jurisdictions have found that “cell 
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extraction” videos taken inside of jails are exempt from public inspection under FOIA. Petitioner 
finally argues that public policy demands that videos of the inside of state jails and correctional 
facilities should be exempt from disclosure under FOIA.    

Amicus Curiae Brief 1- Communications Workers of America: 

 The Communication Workers of America (“CWA”) is a labor organization that 
represents the employees of regional jails, including officers and staff. The CWA asks this Court 
to fully consider the rights of the employees of the regional jail. The CWA voices its concern for 
the safety of jail personnel and complains that the circuit court did not properly analyze the 
statutes at issue in this case.  

Amicus Curiae Brief 2- West Virginia Division of Corrections:  

 The Division of Corrections argues that § 29B-1-4(19) exempts the video from disclosure 
because the video footage, as described by the circuit court, does show the design of the regional 
jail, and would provide information to the public with which an inmate could escape or harm jail 
personnel. 

Respondent Shane Marcum’s Argument:  

 Respondent argues that interpretation of the FOIA statute favors disclosure. Respondent 
further argues that the circuit court order made sufficient finding of fact, and carefully analyzed 
the matter. Respondent asserts that the circuit court stated in its order, “that nothing on the 
video tape would put any. . . facility personnel at peril [,]” and that this finding is supported in 
syllabus point 8 of Charleston Gazette,  

Conduct by a state police officer while the officer is on the job in his or her official 
capacity as a law enforcement officer and performing such duties, including but 
not limited to, patrolling, conducting arrests and searches, and investigating 
crimes does not fall within the West Virginia Freedom of Information Act 
invasion of privacy exemption set forth in West Virginia Code § 29B-1-4(a)(2) 
(2012).  

 Respondent asserts that the privacy exception also doesn’t apply because the information 
contained in the video is available from other sources. The names of the jail personnel alleged to 
have hurt petitioner in the course of the cell extraction are a matter of public record, as they are 
listed as defendants in the federal civil action. Respondent further asserts that the five part test 
from Charleston Gazette reveals that (1) there is no substantial invasion of privacy in this case; 
(2) “there is a great public interest in curtailing abuses in the penal system”- this is also an aim of 
the federal lawsuit; (3) the names of at least two of the defendants are in the caption of the federal 
lawsuit; (4) because there is no invasion of privacy, the defendants could  not expect that the 
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video would carry “an expectation of confidentiality; (5) if the Court were to conclude that the 
video does not pass the balancing tests, it is possible to blur the faces of the special response team 
members in order to make them less identifiable. 

Amicus Curiae Brief 3- West Virginia Broadcaster’s Association: 

 The West Virginia Broadcasters’ Association (“WVBA”) asserts that the circuit court 
correctly interpreted the facts in this case under FOIA because any exemptions under FOIA 
must be “strictly construed,” and that petitioner failed to meet his evidentiary burden to show 
that an exemption applies to this video. The WVBA asserts that this case speaks directly to the 
fundamental purpose and public policy of FOIA to “ensure an informed citizenry can hold its 
government accountable.” 

 


