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ARGUMENT 


I. 	 THE STANDARD OF REVIEW IN THIS CASE IS "DE NOVO." NOT 
"ABUSE OF DISCRETION" OR "CLEARLY ERRONEOUS." 

De novo is the correct standard of review in this case. There is no factual dispute in 

the matter, only a legal dispute over the interpretation of West Virginia FOIA law. l "Where 

the issue on an appeal from the circuit court is clearly a question of law or involving an 

interpretation of a statute, we apply a de novo standard of review." Syllabus point 1, 

Chrystal R.M. v. Charlie A.L., 194 W.Va. 138,459 S.E.2d 415 (1995). In the present case, a 

video exists that depicts the respondent's forced removal from his cell at the Western 

Regional Jail. This fact is uncontested by both parties. The "factual findings with respect 

to the incident in question" are irrelevant to these proceedings. The sole issue for this Court 

to consider is whether cell extraction videos are exempt from public disclosure under 

existing FOIA law. 

Moreover, neither the "abuse of discretion" nor the "clearly erroneous" standards of 

review are applicable to the Court's review of this case. First, despite the respondent's 

contention, the Court in State ex rei. Hechler v. Christian Action Network, 201 W.Va. 71, 

491 S.E.2d 618 (1997) applied a de novo standard review. The Court parsed the relevant 

issues and determined that the crux of the case rested upon statutory interpretation. Though 

it discussed other standards of review, it discarded them in favor of the de novo standard.2 

Secondly, In re Charleston Gazette FOIA Request, 222 W.Va. 771, 671 S.E.2d 776, 

780 (2008) was a FOIA case, and the Court unambiguously applied the de novo standard of 

review in its analysis. In fact, the "abuse of discretion" and "clearly erroneous" standards 

I W. Va. Code § 29B-I-3, et seq., W. Va. Code § 29B-I-4, et seq. 

2 See also State ex reI. Cooper v. Caperton, 196 W.Va. 208, 213, 470 S.E.2d 162, 167 (1996) ("[M]ixed questions of 

law and fact, like pure questions oflaw, or those involving statutory interpretations, are most often reviewed de 

novo.") 
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of review are not even mentioned or discussed by the Court anywhere in its opinion. 

II. 	 THE RESPONDENT FAILED TO SHOW THAT THE VIDEO IN ISSUE 
IS NOT EXEMPT FROM FOIA DISCLOSURE UNDER W. VA. CODE § 
29B-1-4 (19). 

The respondent failed to analyze W. Va. Code § 29B-I-4 (19) sufficiently to support 

his argument that the video in question is not exempt from disclosure. The petitioner's 

argument in this case is that cell extraction videos are exempted from public disclosure 

under § (19) because such videos relate to the design of the jail facility, and that, if released, 

could be used by an inmate to escape or cause injury to other inmates or jail personnel. 

Instead of a reasoned counter-argument detailing the incorrectness of this interpretation of 

the Code, the respondent merely proceeded to deride the petitioner's style of argument. 

Without any meaningful analysis of § (19), the respondent rested his argument on the 

Circuit Court's opinion that the video must be disclosed because the West Virginia Freedom 

of Information Act is to be construed liberally, and any exempti,ons are to be construed 

strictly. See Charleston Gazette v. Smithers, 232 W.Va. 449, 752 S.E. 2d 603 (2013). 

However, just as the Circuit Court did, the respondent failed to illustrate adequately how 

this video is not exempt from public disclosure under § (19). Here, the respondent argued 

that § (19) does not apply because cell extraction videos are not specifically mentioned. 

However, this contention is flawed; the statute does not mention any specific records that 

are exempt. Certainly, there are myriad types of records held by the Regional Jail 

Authority, and, so long as they contain information related to the safety and security of a 

particular facility, the format of the record should not matter. 

Also, the fact that other videos were released to the respondent's counsel is irrelevant 

for these proceedings. Although the respondent's counsel provided this Court with an 
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affidavit stating that he has received similar videos from the Regional Jail Authority in the 

past pursuant to his FOIA requests, there is no context for this assertion. There is no 

mention of what was depicted on the videos, whether opposing counsel was consulted 

before the videos were released, or whether the person who released the videos was 

authorized to do so. Regardless, just because jail videos were released in the past does not 

mean that this particular video falls outside the exemption outlined in § (19). The fact 

remains that this Court must decide whether the public release of videos depicting cell 

extractions will compromise the safety and security of our State's penal institutions, not just 

in this case, but for all cases going forward. 

III. 	 THE RESPONDENT FAILED TO SUPPORT HIS ARGUMENT THAT 
THE CIRCUIT COURT PROPERLY ANALYZED CHARLESTON 
GAZETTE AND HECHLER. 

The respondent did not adequately counter the petitioner's argument that the Circuit 

Court failed to properly analyze the relevant case law. The petitioner's argument is that the 

Circuit Court merely cited Charleston Gazette v. Smithers, 232 W.Va. 449, 752 S.E.2d 603 

(2013) and Hechler v. Casey, 175 W.Va. 434, 333 S.E.2d 799 (1985) and summarily 

concluded that this video must be released to the respondent because FOIA law is to be 

liberally construed. Again, the respondent failed to present a counter-argument to this 

position, and simply parroted the Circuit Court's conclusions. Without further analysis, he 

endorsed the Circuit Court's findings and conclusions. However, there is no independent 

reasoning that explains why the Circuit Court's analysis is adequate or correct. Merely 

stating that "the Circuit Court made a careful and sufficient examination of the relevant 

facts and applicable law" is not meaningful analysis. 
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IV. 	 THE RESPONDENT FAILED TO SHOW THAT THE CIRCUIT 
COURT PROPERLY ANALYZED PRIVACY ISSUES UNDER W. VA. 
CODE § 29B-1-4 (2). 

The respondent failed to counter the petitioner's assertion that the Circuit Court 

failed to analyze the factors listed in Charleston Gazette v. Smithers which govern the 

release of personal private information under § (2). The petitioner's argument is that there 

is a balancing test that a court is required to perform before this type of information is 

released for public consumption, and the Circuit Court failed to perform this test. 

To reiterate, Charleston Gazette v. Smithers requires the Court to ascertain "whether 

the public disclosure of information-under the Freedom of Information Act would constitute 

an unreasonable invasion of privacy [based upon] the following five factors: (1) whether 

disclosure would result in a substantial invasion ofprivacy and, if so, how serious; (2) the 

extent or value of the public interest, and the purpose or object of the individuals seeking 

disclosure; (3) whether the information is available from other sources; (4) whether the 

information was given with an expectation of confidentiality; and (5) whether it is possible 

to mold relief so as to limit the invasion of individual privacy." Syllabus point 7, 

Charleston Gazette. 

Again, if the Circuit Court had even superficially considered these factors, it would 

have discovered that: (1) It is a substantial invasion of privacy to disclose the identities of 

the jail personnel, as this information could endanger their personal safety; (2) The purpose 

of the respondent's request was most likely an attempt to circumvent a protective order that 

would be imposed upon the video if it were disclosed in his civil suit so that he could 

publically publish the video; (3) The video was and is available to the respondent as a part 

of the discovery in his civil suit, albeit subject to the aforementioned protective order; (4) 
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Due to the nature of their employment, Regional Jail personnel would expect that their 

identities are not available for public consumption; (5) A protective order would be an 

excellent mechanism to ensure that the respondent had access to the video while mitigating 

privacy concerns. 

However, the Circuit Court failed to examine these factors. Without such 

examination, the Circuit Court could not establish that the value of public inspection of the 

video outweighed the officers' and jail staffs' privacy rights. Additionally, the Circuit 

Court and the respondent failed to consider the privacy considerations of other people that 

may be on the video, such as medical personnel, outside contractors, and other inmates. 

Most importantly, this video is available to the respondent immediately, however he 

has refused to accept it. His civil action against the Regional Jail Authority was filed long 

before this FOIA request. He chose the additional burden of filing a separate action in state 

court. Had the respondent accepted the video under a protective order as part of the 

discovery in that case, this case would be moot. 

v. 	 THE FOREIGN AUTHORITY CITED BY THE PETITIONER MERITS 
CONSIDERATION BY THIS COURT. 

The purpose of the petitioner's analysis of foreign law was to illustrate that many 

other jurisdictions prohibit the release of cell extraction videos and limit the release of other 

jail videos as well. Without rehashing its previous arguments, the petitioner contends that 

this Court should well consider the limitations other jurisdictions have placed upon the 

release of cell extraction videos under FOIA. 

Admittedly, many states do allow for the release of cell extraction videos under 

FOIA in certain circumstances, however the petitioner urges this Court not follow these 

states. The damage that would be caused to institutional security would be devastating. 
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There are other means for aggrieved parties to obtain this type of information, and it is 

important to remember that FOIA and discovery are two different processes. 

However, even if the Court disagrees with its position, the petitioner contends that 

such a ruling should not give license for wide-spread dissemination of all videos from the 

State's jails and correctional facilities. Again, the Court should narrowly tailor the types of 

video that the public may inspect, and the Court should devise a balancing test that governs 

the release of future video requests on a case-by-case basis so as to protect the competing 

interests involved. 

VI. 	 NEITHER THE RES-peNDENT NOR THE WEST VlRGINIA 
BROADCASTERS' ASSOCIATION MAKE A CONVINCING 
ARGUMENT THAT THE PUBLIC'S RIGHT TO KNOW OUTWEIGHS 
IMPORTANT SECURITY CONCERNS AT THE STATE'S PENAL 
INSTITUTIONS. 

Security at our State's correctional institutions will be harmed if this Court rules that 

the public has the right to obtain videos that depict the inner workings of these facilities 

indiscriminately. The public's "right to know" does not outweigh this interest. Even the 

release of this one video could compromise the safe administration of the Western Regional 

Jail. In this case, the respondent has access to the video he requests; he simply refuses to 

accept any limitations on his acceptance. 

There is good reason that the Regional Jail Authority objects to the public release of 

this video. A jail is a chaotic environment, and its administrators need every advantage they 

can get. A public release of this video would eliminate any advantage that may exist to 

ensure a well-ordered facility. Consider that the respondent's request would be much 

different ifhe requested security footage from a military base or another highly secure 

facility. This case demands no less consideration. 
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CONCLUSION 

For the reasons described above, the petitioner respectfully requests that this Honorable 

Court reverse the Circuit Court's Final Order ofNovember 4,2015, find and declare that the 

video depicting the respondent's cell extraction recorded inside the Western Regional Jail is 

exempt from disclosure under the West Virginia Freedom of Information Act, and that the video 

is not to be released for public inspection. 

RESPECTFULLY SUBMITTED, 

WEST VIRGINIA REGIONAL JAIL AND 
CORRECTI()NAL FACILITY AUTHORITY, 

By Counsel, 

PATRICK MORRISEY 
WEST VIRGINIA ATTORNEY GENERAL 

W.Va. State ar #: 8875 
2012 Quarrier St. 
Charleston, WV 25311 
(304) 741-8440 
benjamin.r.freeman@wvago.gov 
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