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Now comes the Communications of America, AFL-CIO (hereinafter referred to as 

the "CWA") by counsel\ and pursuant to Rule 30 of the Rules of Appellate Procedure 

provisionally files this Amicus Curiae Brief in this matter and in support thereof states the 

following: 

Statement on Identity of Amicus Curiae 

The CWA is a labor organization which represents d10usands of workers in West 

Virginia including employees of the Petitioner who work at Regional Jails as officers and 

non-uniform staff. The CWA and its members have an interest in the issues before this 

Court and in the outcome of the litigation with regard to privacy, safety and the livelihood of 

its members. The CWA and its members, because of their employment, can bring a unique 

perspective to this Court in this matter. This perspective can assist the Court in 

consideration of the critical issues before it and therefore is relevant to the Court's 

consideration. The CWA has reviewed the filings before and Orders of the Circuit Court as 

well as the preliminary filings before this Court in preparation for this Brief. The CWA 

generally supports the Petitioner in this matter. 

Argument 

While the CWA generally supports the Petitioner in this matter the CWA does not 

believe that this is an either/or situation. That is, the interests at stake herein - the right of 

the people of the State to an open government, the safety and privacy of CWA members as 

well as the matters raised by the Petitioner regarding the depiction of the inside of the 

1 In accordance with Rule 30(5) of the West Virginia Rules of Appellate Procedure, counsel states that the 
Petitioners did not make a contribution intended to fund the preparation or submission of this Brief. 
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regional jails - should not be subject to a 'release or no release' question. Rather, the law is 

designed for a more subde resolution. 

In addition, CWA urges this Court to fully consider the rights of the employees of 

the Petitioner related to privacy and safety. CWA urges this consideration not for the 

purpose of keeping matters from the public but for protecting the privacy and safety of 

these employees who are subjected to difficult and dangerous conditions on behalf of the 

public for too lillie pay and with too few resources. 

In its response to the Mr. Marcum's original FOIA request, with regard to the videos 

at issue, d1e Petitioner cited two provisions of the law in support of its determination that 

the videos were exempt from disclosure. The Petitioner cited West Virginia Code § 29B-1

4(a) (2) and (19) regarding privacy and correctional facilities. 

The CWA will briefly discuss these exemptions as they apply to this matter focusing 

on the issues of privacy. 

West Virginia Code § 29B-1-4(a) (2) states: 

(2) Information of a personal nature such as that kept in a personal, medical or 
sinlllar file, if the public disclosure of the information would constitute an 
unreasonable invasion of privacy, unless the public interest by clear and 
convincing evidence requires disclosure in this particular instance: Provided, That 
this article does not preclude an individual from inspecting or copying his or her 
own personal, medical or sinlllar file; 

It is important for this Court to know, that the Circuit Court's November 4, 2015 

Order, which required the Petitioner to release the video tape at issue, while recognizing that 

Petitioner cited this exemption as one of the two in its July 24, 2015 denial, undertakes no 

analysis of the application of the law regarding this exemption to this matter. The Circuit 

Court's Order therefore, must fail. 
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This Court has long held that the primary purpose of the invasion of privacy 

exemption "is to protect individuals from the injury and embarrassment that can result for 

the unnecessary disclosure of personal information." (Syl Pt. 6, Hechler 1). Casey, 175 W.Va. 

434, 333 S.E.2d 799 (1985). The Hechler Court (at Syi. Pt. 7) further held that, "a court must 

balance or weigh the individual's right of privacy against the public's right to know." 

In deciding whether disclosure of information is an unreasonable invasion of privacy 

this Court has held that it will look to five factors: 

"In deciding whether the public disclosure of information of a personal 
nature under W. Va.Code § 29B-1-4(2) (1980) would constitute an unreasonable 
invasion of privacy, this Court will look to five factors: 

1. Whether disclosure would result in a substantial invasion of privacy and, if so, 
how serious. 

2. The extent or value of the public interest, and the purpose or object of the 
individuals seeking disclosure. 

3. Whether the information is available from other sources. 

4. Whether the information was given with an expectation of confidentiality. 

5. Whether it is possible to mould relief so as to limit the invasion of individual 
privacy." 

Syi. Pt. 2, Child Protection Group v. Cline, 177 W.Va. 29, 350 S.E.2d 541 (1986). 

In the instant matter the Circuit Court's Order includes no discussion or 

consideration of any of these factors. 

While the CW A has not viewed the video at issue, based on information and belief, 

the video depicts not only dle layout of the correctional facility involved, but show the faces 

of and therefore the identity of correctional employees both correctional officers and other 

non-uniform staff. In addition CWA understands that the video includes the faces of the 

officers involved in the incident at issue as well as emplqyees who were not. The potential public release 
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of the identity of employees, particularly in the context underlying this incident, is a 

substantial invasion of their privacy. Such a potential release of the identity of all of these 

public employees is not in the public interest and is without useful purpose2. Further, CW A 

has seen no part of the record in this matter that demonstrates the purpose or objective of 

Mr. Marcum in releasing the identities of all of these pubic employees. 

It is also worth noting, that the record does reflect that the video is available in 

another manner. The record reflects that the Petitioner has offered to release the video as 

part of discovery subject to a protective order in a related federal civil action regarding the 

incident at issue. Mr. Marcum has apparently refused to accept the release. Thus, Mr. 

Marcum has access to the video through other means or sources - federal discovery. His 

refusal to accept the video through discovery does raise unresolved and not considered 

issues about the purpose or objective of his FOLA Requese. 

2 CW"-\. is aware that this Court held, as one of its inquiries into whether the disclosure of certain information 
regarding state police officer conduct would result in a substantial invasion of privacy, that the conduct of a 
state police officer while the officer is on the job performing his or her duties is not a substantial invasion of 
privacy. (Charleston Gazette v. Smither.f, 752 S.E.2d 603,619 (2013)). CWA contends that the context of the 
instant matter both regard to its location in a correctional facility as well as the impact on both officers and 
non-officer non-uniform employees distinguishes the instant matter from the on-duty, actions of a State Police 
Officer. In addition it appears that the questions before this Court in the Smithers decision involved document 
related to misconduct investigations and not video tape. 

3 The Circuit Court's Order of November 4, 2015 concludes, without explanation or analysis, at Findings of 
Fact #11, that "the fact that the Petitioner has an active civil suit pending in federal court does not preclude 
him from seeking public information under FOIA and does not absolve the Respondent of its obligations 
under the statue." 

While the United States Supreme Court has held that a person's rights under the federal Freedom of 
Information "-\.ct is neither increased or decreased by the person's status as a litigant, the United States Supreme 
Court has urged restraint in the usage of the FOIA in litigation, "The Act [Freedom of Freedom of 
Information Act] is fundamentally designed to inform the public about agency action and not to benefit private 
litigants." (NLRB v. Sera, Roebuck Co., 421 U.S. 132, n. 10 (1975), citing EPA v. Mink 410 U.S. 73, 79 (1973)). 
In addition the US Supreme Court has held regarding the use of FOIA as a discovery tool, "Discovery for 
litigation purposes is not an expressly indicated purpose of the Act." (Renegotiation Boar v. BallI1ercraft Clothing 
Company, Inc. 415 U.S. 1,24 (1974), and that obtaining normally privileged through FOIA would create an 
anomaly and that "We do not think that Congress could have intended that the weighty policies underlying 
discovery privileges could be so easily circumvented." (United States ojAmerica v. If.l"eber Airmift Corporation, 465 
U.S. , 801-802 (1984) 
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With regard to whether it is possible to mould relief so as to limit the invasion of 

privacy, the record, as well as the Circuit Court's November 4, 2015 Order, appear to be 

silent on whether alternative relief was considered or whether it could be moulded. The 

record and the Order appear to include no discussion or analysis of whether an alternative 

could be moulded through the issue of redaction or segregation of exempt information from 

non-exempt information within the public records4• CWA contends for the instant matter as 

well as future applications of this Court's holding to similar situations that a consideration of 

such an alternative is critical. 

It is of deep concern to the CWA that the parties nor the Circuit Court appear to 

have undertaken an analysis of the whether the release of the video at issue constitutes an 

invasion of privacy of the of public employees at the facility where the incident occurred. 

This concern is deepened because of the belief that this Court's determination in the instant 

matter will become the template for review and decisions regarding other incidents in 

correctional and juvenile facilities throughout West Virginia. Without a full analysis of the 

invasion of privacy aspect of the instant matter there can be no assurance that the privacy 

rights of the employees have been considered and protected. Unless and until such an 

analysis is undertaken the videos must be withheld from release. 

The second exemption raised by the Petitioner was West Virginia Code § 29B-1-4(a) 

(19) which states: 

(19) Records of the Division of Corrections, Regional Jail and Correctional Facility 
Authority and the Division ofJuvenile Services relating to design of corrections, jail 
and detention facilities owned or operated by the agency, and dle policy directives 
and operational procedures of personnel relating to the safe and secure management 
of inmates or residents, that if released, could be used by an inmate or 

~ 1bis Court has held that a public body has a duty to redact or segregate exempt from non-exempt 
information unless such segregation or redaction would impose an unreasonably high burden or expense. (SyI. 
Pt. 7, Hechler, supra). 
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resident to escape a facility, or to cause injury to another inmate, resident or to 
facility personnel. 

The Circuit Court in this matter holds, as a Finding of Fact, that "Upon review of 

the video tape, this Court concludes that nothing on the videotape would put any inmate, 

resident or facility personnel at peril nor could the same be used by an inmate to facility any 

type of an escape from the facility." (Finding of Fact, No. 13) Once again, the rights and 

safety of public employees are at issue. Once again CWA is concerned for their rights and 

safety. Once again, the record shows scant consideration of their rights and safety. 

Based on information and belief, this critical Finding by the Circuit Court is based on 

a record that includes no evidentiary fact finding or expert testimony on the numerous 

aspects of this exemption or if the release of the videos in their present form could endanger 

correctional personnel - either at the facility, other facilities or in the community. CWA's 

concern for the rights and safety of correctional personnel at the correctional facility at issue 

is based upon the impact of their identification as discussed above. In addition, CWA's 

concern is for correctional employees throughout the State if the videos are released due to 

the reaction of inmates, residents or others both at correctional and juvenile facilities and in 

the community. There is no indication that these concerns were considered by the Circuit 

Court. 

It does not appear that the rights and safety of public employees were completely 

considered by the Circuit Court. Until such a consideration is undertaken the videos at issue 

must be withheld. 

Conclusion 

Let us be clear, CW A is not requesting that the videos in this matter be withheld 

from the public in order to prevent the public from learning of actions - good or bad - of 

9 




our government. Rather, CW A is requesting that the rights and safety of the public 

employees in the correctional and juvenile systems in this State be fully considered and that 

any release of any portion of these videos, or similar videos in the future, protect their rights 

and safety. To-date, in the instant matter, that consideration has not occurred. Unless and 

until these matters are fully reviewed and considered the videos at issue must be withheld 

and the Circuit Courts Order must be reversed and this matter returned to the Circuit Court 

for a full consideration. 

Respectfully submitted this 3'd day of March, 2016. 

The Communications Workers of America, 

AFL-CIO


/ By Counsel 
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