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TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF 
WEST VIRGINIA: 

IDENTITY AND INTEREST OF THE AMICUS CURIAE 

The amicus curiae is the West Virginia Broadcasters' Association, Inc. ("WVBA"), a 

West Virginia non-profit corporation that has been representing FCC-licensed commercial over

the-air radio and television stations since 1946.1 On behalf of its members, the WVBA monitors 

and actively participates in State and national matters affecting the broadcast industry. WVBA's 

members have significant experience with the application of the West Virginia Freedom of 

Information Act, § 29B-1-1 et seq. ("FOIA") and its exemptions, and frequently use FOIA to 

seek and disseminate information on matters of significant public interest in order to inform the 

public debate, ensure government accountability, and report on important matters involving West 

Virginia citizens.2 

In this regard, WVBA has an ongoing stake in the proper interpretation of the disclosure 

obligations imposed by FOIA on State agencies. WVBA's interest in this case is to preserve the 

principle that FOIA exemptions must be narrowly construed and government secrecy claims 

must be examined under the basic philosophy of FOIA: "to open agency action to the light of 

public scrutiny," particularly where disclosure will advance the democratic interest of the public 

"to be informed about 'what their government is up to. '" u.s. Dep't of Justice v. Reporters 

I In accordance with Rule 30 of the West Virginia Rules of Appellate Procedure, the amicus 
curiae discloses that no portion of this brief has been authored by Petitioner, Respondent, or their respect 
counsel. WVBA further states that no such counselor party other than the amicus curiae has made a 
monetary contribution specifically intended to fund the preparation or submission of this brief. 

2 Indeed, a reporter for one ofWVBA's members, WCHS TV, made a FOIA request to Petitioner 
for the same information concerning Respondent Shane Marcum that is at issue in this appeal. In a 
response dated February 10,2016, Petitioner denied WCHS's request for the identical reasons as it did 
Mr. Marcum's, advising WCHS that the requested video "is exempt in accordance with W. Va. Code § 
29B-1-4(a)(2) and (19)." 
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Comm. for Freedom ofthe Press, 489 U.S. 749, 772-73 (1989). As an advocate for broadcasters 

and their vital role in gathering news and disseminating information to the public, WVBA is 

committed to ensuring that journalists and all members of the public can access government 

records and that First Amendment rights and civil liberties are protected for all. 

WVBA's members also have a substantial interest in the specific information the 

Petitioner seeks to withhold from public access in this case, as reflected by the FOIA request 

submitted by WCHS TV (see supra n.2). This case, while specifically concerned with the 

release to Mr. Marcum of the video depicting his forced cell extraction at the Western Regional 

Jail, involves broader FOIA issues of critical importance to the media and the public as well. 

WVBA's members routinely investigate and report on law enforcement matters, including 

matters involving police conduct. In this instance, at least one WVBA member station was 

denied access to the requested public record. To remain informed and as a check in the 

democratic system, the public has an overriding interest in "official information that sheds light 

on an agency's performance of its statutory duties," even if the conduct occurs behind prison 

walls. US. Dep't ofJustice, 489 U.S. at 773. WVBA is concerned that Petitioner's efforts in 

this appeal to withhold the requested video or others like it-and to conceal the information such 

records reveal behind a veil of secrecy-will thwart government accountability and public debate 

by preventing the type of information that most needs to be aired from ever becoming public. 

In the proceeding below, after conducting a hearing and in camera review, the Circuit 

Court correctly applied the State's FOIA law to the specific facts presented. However, the brief 

filed by Petitioner seeks a ruling that would transform § 29B-1-4(a)(19) into a broad, categorical 

exemption that, in effect, would remove all video footage taken within the correctional facilities 

of West Virginia from the ambit of public access and disclosure through FOIA. The risk that 
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such a ruling could extend even further to encompass records created by police dash-cameras or 

body-worn cameras, which are becoming more prevalent in West Virginia, would have dramatic 

consequences for all citizens in this State. This case thus has implications beyond the outcome 

for the immediate parties in that it will serve to define the scope of the § 29B-I-4(a)(19) 

exemption to FOIA, and the amicus curiae has an interest in seeing that exemption carefully and 

thoughtfully interpreted by this Court, in accordance with the purpose and policy of FOIA itself. 

This brief is being filed with consent of all parties. 

SUMMARY OF ARGUMENT 

WVBA submits this brief for affirmance of the Circuit Court's November 4, 2015 Order 

Granting Preliminary Injunction/Dec/aratory Relief(A.R. 1-5, hereinafter "Order.") This appeal 

stems from the Circuit Court's decision directing the Petitioner, West Virginia Regional Jail and 

Correctional Facility Authority ("Petitioner" or "the Jail"), to release under FOIA a copy of the 

video depicting Mr. Marcum's forced extraction from his holding cell at the Western Regional 

Jail. WVBA respectfully requests this Court affirn1 the decision below, which was entered after 

hearing and in camera review of the video, in its entirety. 

This case speaks directly to the fundamental purpose and declared public policy of FOIA: 

open access to public information to ensure an informed citizenry can hold its government 

accountable. W. Va. Code § 29B-l-1. Petitioner now appeals the Circuit Court's decision, 

arguing for a broad, categorical exemption for the cell extraction video at issue and all similar 

public records. Petitioner insists that the video depicting a team of correctional officers throwing 

two flash-bang grenades into Mr. Marcum's holding cell and extracting him from the cell should 

remain forever hidden behind a veil of secrecy pursuant to FOIA's exemptions (2) and (19). But, 

as the Circuit Court properly found, the Petitioner has utterly failed to meet its evidentiary 
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burden to demonstrate that either of its claimed exemptions apply to the specific information 

sought to be released in this case, and neither exemption does apply. 

First, Petitioner argues that FOIA exemption § 29B-I-4(2), the "invasion of privacy" 

exemption, broadly justifies non-disclosure of this video due to alleged invasion of the public 

officers' personal "privacy" in performing their on-the-job activities while serving the public. 

This argument-and its impact on the public's First Amendment rights----cannot withstand 

scrutiny under the firmly established precedent of this Court. E.g., Syl. Pt. 8, Charleston Gazette 

v. Smithers, 232 W. Va. 449, 752 S.E.2d 603, 608 (2013) ("Conduct by a state police officer 

while the officer is on the job in his or her official capacity as a law enforcement officer and 

performing such duties, including but not limited to, patrolling, conducting arrests and searches, 

and investigating crimes does not fall within the West Virginia Freedom of Information Act 

invasion of privacy exemption set forth in West Virginia Code § 29B-1-4(a)(2) (2012)"); see 

also Hechler v. Casey, 175 W. Va. 434,445-46,333 S.E2d 799, 810-11 (1985) (recognizing 

federal authority that police officers' "involvement in law enforcement activities is not a 'private 

fact, '" and holding that the names and addresses of security guards are not exempt under the 

invasion of privacy exemptions because "such information is not 'personal;' rather, it is, 

practically speaking, 'public' in nature, the release of which would not constitute an 

unreasonable invasion of 'privacy.'). Because the officers have no reasonable expectation of 

privacy under these circumstances, Petitioner's argument does not survive even the "first step" of 

the inquiry, i.e., whether there is a "substantial invasion of privacy" involved. [d. at 465. 

Even assuming arguendo that Petitioner could show a "clearly unwarranted invasion" of 

the correctional officers' privacy, of which there is none, Petitioner failed to satisfy the second 

prong of the inquiry, i.e., the balancing or weighing of the public's "right to know" against the 
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individual's right to privacy with respect to records that clearly identify the individual. Id.; see 

also Hechler v. Casey, 175 W. Va. 434,444,333 S.E2d 799, 809 (1985) (emphasis added). As 

this Court emphasized in Hechler, the exemption "does not protect against disclosure of every 

incidental invasion of privacY-Qnly such disclosures as constitute 'clearly unwarranted' 

invasions of personal privacy." 175 W. Va. at 445, 333 S.E.2d at 810 (citations omitted). In this 

case, the public has an overriding interest in access to the information contained in the video 

which reveals the official conduct and actions of public officers in the course and scope of their 

public duty. To withhold the video and deny public access, under the "invasion of privacy" 

exemption would be clearly improper. 

Second, as an alternate ground to withhold the public record, Petitioner contends that the 

Circuit Court erred in holding that FOIA exemption (19) is inapplicable to the video of Mr. 

Marcum's forced cell extraction. Petitioner's contention is based on the fiction that somehow, 

someone could use the video footage of a common area outside Mr. Marcum's cell and a dark 

hallway to cause peril to facility personnel or to allow an inmate to escape. Petitioner's fanciful 

argument is defeated by the plain language of the statute, which applies to records of the "design 

of Oail] facilities" and clearly contemplates records maintained by a facility depicting its 

architectural blueprints, facility layout, or design schematics. W. Va. Code § 29B-l-4(a)(19). 

The claim also defies commonsense. Not every photograph or video taken within the walls of a 

jail or correctional facility is akin to a set of blueprints, and this video certainly is not. 

In addition, Petitioner's overly-broad interpretation of the limited carve out provided by 

exemption (19) violates the requirement that exemptions to FOIA must be "narrowly" construed. 

Petitioner's argument for non-disclosure also overlooks the fact that Petitioner has previously 

made public-through its annual reports published on its website-information more specifically 
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depicting the Western Regional Jail's design, including pictures entitled "Facility Layout." 

Petitioner also pennits public access and tours of its facilities. Under the federal FOIA statute, 

courts have recognized the principle that an agency can waive its claimed exemption through 

prior public disclosure. Counsel for Respondent has attested that, in other instances, his requests 

for video footage taken inside the facility were granted without any protective order. (Stroebel 

Aff. ~ 3.) Under the facts of this case, it is unreasonable to draw the conclusion that releasing the 

requested video in this case would result in peril to personnel or enable an inmate to escape the 

facility. After in camera review of the video and upon careful analysis based on the plain text of 

the statute and governing rules of construction, the Circuit Court properly concluded that 

exemption (19) was inapplicable. 

For the reasons more fully discussed herein, the decision below is correct in all respects, 

and Petitioner has failed to show that the Circuit Court's case-specific application of FOIA to the 

particular records at issue here conflicts with any decision of this Court or any other precedent. 

It should be affinned. 

ARGUMENT 

I. 	 PETITIONER'S CLAIMED EXEMPTIONS MUST BE EXAMINED WITH THE 
FUNDAMENTAL PURPOSES AND DECLARED POLICY OF FOIA IN MIND. 

The West Virginia Freedom of Infonnation Act was adopted by the legislature in 1977. 

The purpose of the legislation is to open the workings of government to the public so that the 

electorate may be infonned and retain control. W. Va. Code 29B-I-I. In order to facilitate this 

purpose, this Court has stated on numerous occasions that the disclosure provisions of the FOIA 

are to be liberally construed. Daily Gazette Co. v. Caryl, 181 W. Va. 42, 380 S.E.2d 209 (1989); 

4-H Road Community Ass'n v. WVU Foundation, Inc., 182 W. Va. 434, 388 S.E.2d 308 (1989); 

Queen v. West Virginia Univ. Hasps., Inc., 179 W. Va. 95, 365 S.E.2d 375 (1987). 
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As mandated by the statute's plain terms and in its declared public policy, the disclosure 

provisions of FOIA "shall be liberally construed" as follows: 

Pursuant to the fundamental philosophy of the American 
constitutional form of representative government which holds to 
the principle that government is the servant of the people, and not 
the master of them, it is hereby declared to be the public policy of 
the State of West Virginia that all persons are, unless otherwise 
expressly provided by law, entitled to full and complete 
information regarding the affairs of government and the official 
acts of those who represent them as public officials and employees. 
The people, in delegating authority, do not give their public 
servants the right to decide what is good for the people to know 
and what is not good for them to know. The people insist on 
remaining informed so that they may retain control over the 
instruments of government they have created. To that end, the 
provisions of this article shall be liberally construed with the view 
of carrying out the above declaration of public policy. 

W. Va. Code § 29B-l-l "Declaration of policy" (emphasis added); Hechler, 175 W. Va. at 808, 

333 S.E.2d at 442-43. 

It is equally clear that any exemptions provided under FOIA must be "strictly construed." 

In this appeal, Petitioner has claimed two exemptions: invasion of privacy and an exemption 

pertaining to the design of jail facilities. W. Va. Code § 29B-I-4( a)(2), (19). As this Court has 

stated, "there are two salient points that must be remembered in any FOIA case, regardless of 

which exemption is claimed to be applicable. First, the fullest responsible disclosure, not 

confidentiality, is the dominate objective of the Act. Second, the exclusive exemptions from 

disclosure must be narrowly construed." Hechler, 175 W. Va. at 445,333 S.E.2d at 810. In light 

of these governing principles and the declared legislative policies of FOIA, the Circuit Court 

properly interpreted the disclosure and exemption provisions raised by Petitioner, and for the 

reasons more fully discussed below, its ruling should stand undisturbed. 
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II. 	 RELEASE OF RESPONDENT'S CELL EXTRACTION VIDEO WOULD NOT 
CONSTITUTE AN UNREASONABLE INVASION OF THE "PRIVACY" OF 
PUBLIC OFFICERS PERFORMING THEIR OFFICIAL ACTS UNDER 
EXEMPTION § 29B-1-4(2). 

A. The Invasion of Privacy Exemption Is Not Even Triggered. 

Petitioner argues that Mr. Marcum's requested video, a public record,3 should be exempt 

from FOIA disclosure to keep private "the identities of the officers involved in the cell 

extraction, as well as of other jail staff [who] are depicted in the video," because "[t]o allow the 

public at-large access to this video would be an unreasonable invasion of their privacy." (Pet. 's 

Brief at 10.) This concern rings hallow, and Petitioner's reliance on the "privacy" exemption is 

misplaced. Indeed, because there is no privacy interest at issue here, Petitioner does not even 

meet the threshold requirements to consider application of the privacy exemption. 

Properly applied, FOIA's "invasion of privacy" exemption covers only "[i]information of 

a personal nature such as that kept in a personal, medical or similar file, if the public disclosure 

thereof would constitute an unreasonable invasion of privacy, unless the public interest by clear 

and convincing evidence requires disclosure in the particular instance." W. Va. Code § 29B-l

4( a)(2). This Court has recognized that the primary purpose of the invasion of privacy exemption 

is "to protect individuals from the injury and embarrassment that can result from the unnecessary 

disclosure of personal information." 175 W.Va. at 437,333 S.E.2d at 802, SyI. Pt. 6. 

3 There is no dispute among the parties that the requested video is a "public record" as defined by 
FOIA, which includes "any writing, containing information prepared or received by a public body, the 
content or context of which, judged either by content or context, relates to the conduct of the public's 
business." W. Va. Code § 29B-I-2(4). The term "writing" is defined broadly to include "any books, 
papers, maps, photographs, cards, tapes, recordings or other documentary materials regardless of physical 
form or characteristics." W. Va. Code § 29B-I-2(5). 
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In deciding whether the public disclosure of information of a personal nature under W. 

Va. Code § 29B-I-4(2) would constitute an "unreasonable invasion of privacy," a court must 

balance the individual's right of privacy against the public's "right to know," Syl. Pt. 7, Hechler 

v. Casey, 175 W. Va. 434, 333 S.E.2d 799 (1985), and look to the following five factors: 

1. 	 Whether disclosure would result in a substantial invasion of 
privacy and, if so, how serious. 

2. 	The extent or value of the public interest, and the purpose or 
object of the individuals seeking disclosure. 

3. Whether the information is available from other sources. 

4. 	 Whether the information was given with an expectation of 
confidentiality . 

5. 	Whether it is possible to mould relief so as to limit the invasion 
of individual privacy. 

Syl. Pts. 1-2, Child Protection Grp. v. Cline, 177 W. Va. 29, 30-31, 350 S.E.2d 541, 542 (1986). 

None of these factors supports Petitioner's claim for invasion of privacy under the circumstances 

ofthis case. 

First, Petitioner's privacy claim fails for lack of any disclosure that "would result in a 

substantial invasion of privacy." Id To determine whether there is a substantial invasion of 

privacy, this Court has distinguished private, intimate facts about an individual's personal life 

from public facts, explaining that "[t]he invasion into the private information must be substantial. 

Information of a non-intimate or public nature may be disclosed." 177 W. Va. at 32, 350 

S.E.2d at 543 (emphasis added); see Black's Law Dictionary 1076 (5th ed.1979) ("Private 

information is something which affects or belongs to private individuals as distinct from the 

public generally."). 

9 
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As described by Judge Tabit, the video at issue depicts the official actions of the public 

police officers conducting a forced cell extraction operation as follows: 

The video at issue in the instant case depicts four individuals 
approaching and entering a common area of the jail. One of the 
individuals shouts [Mr. Marcum's] name and instructs him to 
'[g]et on the floor.' The four men proceed upstairs to [Mr. 
Marcum's] cell, and one of the men bangs on the cell door. One of 
the men throws a flash bang grenade into the cell. Then, the same 
individual throws another flash bang grenade into the cell. [Mr. 
Marcum] is again instructed to '[g]et on the floor.' Once the fumes 
from the explosions dissipate, two individuals enter the cell and 
restrain [Mr. Marcum] while another watches guard. The group of 
four individuals appears to be joined by others, and Petitioner is 
then carried out of his cell and down the stairs to the common area 
of the facility, where he is placed on a gurney. He is then pushed 
through the hallway, apparently to medical, where health care 
personnel appear to be checking his vital signs. [Mr. Marcum] is 
then taken outside and although dark, it appears that he is being 
placed into a vehicle for transport. 

(A.R. at 3-4.) 

Here, although the Petitioner may wish to keep the actions cloaked in secrecy, the Circuit 

Court properly determined that the video does not reveal any private or intimate details about the 

correctional officers' personal lives. In this regard, this Court's prior precedent fully disposes of 

Petitioner's argument that law enforcement personnel have any reasonable expectation of 

privacy in documents related solely to their on-the-job duties performed while in public service. 

They do not. As this Court has consistently held, "[c]onduct by a state police officer while the 

officer is on the job in his or her official capacity as a law enforcement officer and per/orming 

such duties, including but not limited to, patrolling, conducting arrests and searches, and 

investigating crimes does not fall within the West Virginia Freedom of Information Act 

invasion ofprivacy exemption setforth in West Virginia Code § 29B-1-4(a)(2) (2012)." Syl. 

Pt. 8, Charleston Gazette v. Smithers, 232 W. Va. 449, 752 S.E.2d 603, 608 (2013) (emphasis 
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added); see also Hechler v. Casey, 175 W. Va. 434,445-46, 333 S.E2d 799, 810-11 (1985) 

(recognizing federal authority that police officers' "involvement in law enforcement activities is 

not a 'private fact, '" and holding that the names and addresses of security guards are not exempt 

under the invasion of privacy exemptions because "such information is not 'personal;' rather, it 

is, practically speaking, 'public' in nature, the release of which would not constitute an 

unreasonable invasion of 'privacy. ') (emphasis added); Ogden Newspapers, Inc. v. City of 

Williamstown, 192 W. Va. 648, 651,453 S.E.2d 631,634 (1994) (recognizing that "the police 

are conducting' the public's business' when they [perform their official duties]"). 

In addition to the fact that the video does not reveal any "private facts" about the 

individual correctional officers, Petitioner's "invasion of privacy" claim fails for other basic 

reasons as well. As a practical matter, to the extent that Petitioner seeks to withhold disclosure 

of the video "to protect the identity of the officers involved in the cell extraction" operation, that 

interest is a moot point because their identities are already made public as parties to the civil 

litigation pending in federal court. (See A.R. 3; Marcum v. Burke, et at., Civ. Act. 2-15-cv

12721 (S.D. W. Va.).) Where information is already in the public domain or available from 

other sources, any claimed privacy interest is even further diminished. Furthermore, the privacy 

exemption is intended to cover public records "on an individual which can be identified as 

applying to that individual." See Hechler v. Casey, 175 W. Va. 434, 444, 333 S.E2d 799, 809 

(1985) (emphasis added). It is unclear how video footage taken at a distance of masked officers 

in identical uniform constitutes a "record of an individual that can be identified as applying to 

that individual." Hechler v. Casey, 175 W. Va. 434, 444, 333 S.E2d 799, 809 (1985). It is 

unlikely that the "public at-large" would identify any individual officer based on the video 

recording. Instead, the reality is that disclosure of the video reveals nothing private about the 
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officers at all, and certainly would not result in a "substantial invasion" of their personal privacy 

interests. Because there can be no reasonable expectation of privacy under these circumstances, 

Petitioner's argument does not survive even the "first step" of the inquiry, i.e., whether there is a 

"substantial invasion of privacy" involved. Id. at 465. 

B. 	 Even If the Threshold Requirements of the Privacy Exempti(m Were Met, 
Which They Were Not, the Public's "Right to Know" Outweighs any Alleged 
Privacy Interest in the Public Officers' On-the-Job Activities. 

Even assuming arguendo that Petitioner could show a "clearly unwarranted invasion" of 

the correctional officers' privacy (which there is none), Petitioner failed to satisfy the second 

prong of the inquiry, i.e., the balancing or weighing of the public's "right to know" against the 

individual's right to privacy with respect to records that clearly identify the individual. Id On 

balance, the compelling public interest easily overrides Petitioner's alleged privacy concerns. 

In evaluating the public interest, this Court has found that "the interest may be pecuniary, 

or the public may have an interest because their legal rights or liabilities are affected." Cline, 

177 W. Va. at 33, 350 S.E.2d at 544. In its declaration of policy, the FOIA's plain terms declare 

that "[t]he people insist on remaining informed so that they may retain control over the 

instruments of government they have created." W. Va. Code § 29B-1-1. On facts similar to 

those presented here, this Court has found that the public has a significant interest in 

"government accountability" and access to information about the conduct of public officers, 

especially law enforcement personnel, in the course and scope of their public duty. See 

Charleston Gazette, 232 W. Va. at 465, 752 S.E.2d at 619.; see also Dixon v. Ogden 

Newspapers, Inc., 187 W. Va. 120, 123 n.3, 416 S.E.2d 237, 240 n.3 (1992) (,"Police and other 

law enforcement personnel are almost always classified as public officials. It is hard to conceive 

of speech more vital to a free and democratic society than speech concerning public officials, for 
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the police are the embodiment of the government's maintenance of social order.' R. Smolla, Law 

of Defamation 2.26 [1] (1991); see Starr v. Beckley Newspapers Corp., 157 W. Va. 447, 201 

S.E.2d 911 (1974)"). 

In this case, given the significance of keeping the public informed on matters of general 

welfare, it is clear that the public's interest weighs heavily in favor of disclosure. FOIA is a 

statute that was enacted "for the public good" and is to be interpreted "in the public's favor." 

Ogden Newspapers, Inc., 192 W. Va. at 634, 453 S.E.2d at 651. There is no question that the 

public has an interest in being informed about the official actions of its public officers, 

particularly when those actions occur out-of-sight inside a jail facility. 

By seeking to withhold the video based on its claim of privacy, Petitioner confuses a key 

distinction between information that reveals public conduct as opposed to information about 

private citizens that happens to be contained in public records. State agencies or public bodies 

always operate through people, i.e., their public officers and employees. The mere fact that 

Petitioner's employees who are depicted in the video are individuals does not transform their 

official actions, as recorded in a public record, into private information As the United States 

Supreme Court has long recognized: 

Official information that sheds light on an agency's performance 
of its statutory duties falls squarely within [FOIA's fundamental] 
purpose. That purpose, however, is not fostered by disclosure of 
information about private citizens that is accumulated in various 
governmental files but that reveals little or nothing about an 
agency's own conduct. In this case-and presumably in the 
typical case in which one private citizen is seeking information 
about another-the requester does not intend to discovery anything 
about the conduct of the agency that has possession of the 
requested records. Indeed, response to this request would not shed 
any light on the conduct of any Government agency or official. 
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489 U.S. at 773. In accordance with these principles, Mr. Marcum's video falls squarely within 

FOIA's fundamental policy to provide open access to official infonnation. 

Furthennore, disclosure of the infonnation contained in the video footage of Mr. 

Marcum's cell extraction is vital to the public's "right to know" about the conduct of law 

enforcement officers, and to be infonned on matters that can affect enactment or enforcement of 

public laws or the development or change of public policy. As this Court recognized in 

Charleston Gazette, the public's interest in access to this type of infonnation-and the media's 

unique role in disseminating such infonnation-weighs in favor ofdisclosure under FOIA: 

.... because the dissemination of public infonnation by the press 
is an important cornerstone of a vivacious democracy, this factor 
weighs in the Gazette's favor. The press has a vital role in 
disseminating to the public the type of information at issue in this 
case. As was noted in Hinerman v. Daily Gazette Co., Inc., 188 
W.Va. 157,423 S.E.2d 560 (1992) (Miller, 1., dissenting), a case 
involving defamation, "[t]he freedom of the press is one of the 
most hallowed protections contained in our Constitution. It allows 
the press to act as the watchdog of our citizens and to report on, 
criticize, and otherwise bring to public attention the actions and 
conduct of the government." Id. at 182,423 S.E.2d at 585. 

Charleston Gazette, 232 W. Va. at 466, 752 S.E.2d at 620. 

The remaining factors also support disclosure. The third factor considers whether the 

information is available from other sources. With respect to the general public-including 

WVBA's members-there is no other available source for the infonnation requested, and access 

to the video footage can only be obtained through FOIA. While Mr. Marcum may be able to 

receive a copy of the tape subject to a discovery protective order, it is clear that such limited 

access does not serve the public's broader interests or the declared public policy of FOIA. With 

respect to the fourth factor, there is no indication that the video footage at issue "was given with 

an expectation of confidentiality." Cline, 177 W. Va. at 33,350 S.E.2d at 544. Petitioner's only 
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discussion with respect to this factor is its claim that "[d]ue to the nature of their employment, 

Regional Jail personnel would expect that their identities are not available for public 

consumption." (Pet.'s Brief at 11.) For the reasons discussed above, this argument lacks merit 

and cannot justify non-disclosure. The final factor, whether it is possible to mould relief so as to 

limit the invasion of individual privacy, also supports disclosure as discussed in greater detail 

below. 

c. 	 Even Assuming Arguendo that a Reasonable Expectation of Privacy Exists, 
Which it Does Not, FOIA Requires Sua Sponte Redaction of Identifying 
Information in Order to Permit Release of Any Non-Exempt Material, and 
Does Not Permit the Broad, Categorical Withholding that Petitioner 
Demands Where the Redacted Records Can Be Released Without Harm. 

Under West Virginia law, even if Petitioner had a substantial privacy interest in non

disclosure and even if that privacy interest outweighed the public's interest in government 

accountability and "right to know," it is clear that in this case Petitioner's blanket rejection of the 

FOIA requests submitted by Mr. Marcum and one ofWVBA's members would still be improper. 

As this Court has held, a public body has a "sua sponte duty to segregate or redact" public 

records that contain both exempt and non-exempt information. Farley v. Worley, 215 W. Va. 

412, 421, 599 S.E.2d 835, 844 (2004). "In other words, 'an entire document is not exempt 

merely because an isolated portion need not be disclosed. Thus the agency may not sweep a 

document under a general allegation of exemption, even if that general allegation is correct with 

regard to part of the information.'" Id (citation omitted). In Syllabus Points 5 and 6 of Farley, 

this Court clearly articulated the requirements as follows: 

In response to a proper [FOIA] request, a public body has a duty to 
redact or segregate exempt from non-exempt information 
contained within the public record(s) responsive to the FOIA 
request and to disclose the nonexempt information unless such 
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segregation or redaction would impose upon the public body an 
unreasonably high burden or expense. 

* * * * 
When a public body asserts that certain documents or portions in 
its possession are exempt from disclosure under any of the 
exemptions contained in W. Va. Code § 29B-I-4 ... the public 
body must produce a Vaughn index named for Vaughn v. Rosen, 

484 F.2d 820 (D.C. Cir. 1973) ... The Vaughn index must provide 
a relatively detailed justification as to why each document is 
exempt, specifically identifying the reason(s) why an exemption 
under W. Va. Code § 29B-I-4 is relevant and correlating the 
claimed exemption with the particular part of the withheld 

document to which the claimed exemption applies. The Vaughn 
index need not be so detailed that it compromises the privilege 
claimed. The public body must also submit an affidavit, indicating 
why disclosure of the documents would be harmful and why such 
documents should be exempt. 

Id 215 W. Va. at 416,599 S.E.2d at 839. 

In this case, Petitioner failed to meet any of these significant requirements. It neglected 

its "sua sponte duty to segregate or redact," and it did not supply the detailed information 

required by the Vaughn index. (See A.R. at 7-8.) In its Brief, Petitioner attempts to sidestep 

these mandatory requirements by arguing that "a protective order would be an excellent 

mechanism to ensure that the respondent had access to the video while mitigating privacy 

concerns." (Pet.'s Brief at 11.) This argument, however, is a non-sequitur. The only "privacy" 

concern Petitioner has raised is the potential disclosure of the correctional officers' identities. As 

stated above, that interest is a moot point because the identities of the officers involved in the cell 

extraction are already made public as parties to the civil litigation pending in federal court. (See 

A.R. 3; Marcum v. Burke, et ai., Civ. Act. 2-15-cv-12721 (S.D. W. Va.).) Nevertheless, to the 

extent that the identities of the masked officers are, in any way, revealed by the video footage, 

Petitioner never indicates why the identifying features of those four officers could not be 
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electronically redacted, e.g., by obscuring their faces. Although West Virginia law does not 

allow a public body to withhold a public record in its entirety because some portion of the record 

happens to be exempt, that is exactly what Petitioner has done here. Petitioner has not offered 

any detailed justification for withholding the video as a whole, and no such justification exists. 

Accordingly, Petitioner's attempt to exempt the requested video on account of § 29B-I-4(a)(2) 

fails as a matter of law, and this basis for exemption was properly rejected by the Circuit Court. 

III. 	 PETITIONER'S § 29B-1-4(a)(19) ARGUMENT FOR WITHHOLDING VIDEO 
DEPICTING THE FORCIBLE EXTRACTION OF MR. MARCUM FROM HIS 
CELL AT THE WESTERN REGIONAL JAIL EVISCERATES THE FOIA AND 
THE FIRST AMENDMENT RIGHT OF ACCESS. 

A. 	 Petitioner's § 29B-1-4(a)(19) Exemption Argument Is So Expansive that It 
Swallows the Rights Guaranteed by the FOIA and Disregards the Public's 
Right to Know and Overriding Interest in Access to Information. 

Petitioner's alternate ground to withhold the requested public record fares no better. 

Based on an impermissibly broad reading of the exemption, Petitioner claims that the requested 

video (and all others like it) is exempt under W. Va. Code § 29B-I-4(a)(l9), which is an 

exemption that applies only to records "relating to design of corrections, jail and detention 

facilities owned or operated by the agency, and the policy directives and operational procedures 

of personnel relating to the safe and secure management of inmates or residents, that if released, 

could be used by an inmate or resident to escape a facility, or to cause injury to another inmate, 

resident or to facility personnel." W. Va. Code § 29B-I-4(a)(l9). Petitioner's argument fails for 

several reasons. 

As a preliminary matter, Petitioner's claim is defeated by the plain language of the 

statute. Exemption (19) applies to records of the "design of [jail] facilities." Id. By its plain 

terms, this exemption clearly contemplates records maintained by a jail or correctional facility 

depicting the building'S architectural blueprints, layout, or design schematics. Simply because a 
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record, like a photograph or video, is taken within the walls of the facility does not render the 

image akin to a set of blueprints. Moreover, even with respect to a record that fits the definition, 

the record is exempt from disclosure only if its release could cause injury or be used by an 

inmate to escape a facility. Id. Petitioner's brief assumes-without any statutory authority-that 

the plain terms of the exemption also apply to cell extraction videos. Such a reading cannot be 

supported by the statute, and presumably if the legislature intended to carve out an exemption for 

all video surveillance or footage taken inside the walls of any jail facility, it would have said so 

explicitly. 

Furthermore, Petitioner's overly broad interpretation of § 29B-I-4(a)(19) violates the 

requirement that exemptions to FOIA must be construed "narrowly." As this Court has long 

recognized, exemptions to FOIA must be strictly interpreted to comply with the legislative 

intent, spirit, and policy of the law, which ensure the public's open access to government records 

and right to be informed of its operations. While records that truly depict the blueprints of a 

correctional facility may properly be exempted from a FOIA request, the exemption that 

Petitioner asks the Court to approve far exceeds the limited exemption provided or contemplated 

by the statute. Petitioner is not entitled to a blanket exemption that covers all cell extraction 

videos or similar surveillance tapes, merely because the footage occurred inside the four walls of 

a correctional facility. Such a sweeping definition is contrary to the public's "right to know" and 

the news media's ability to disseminate important information to the public concerning the 

official actions, conduct, or operations of the government. The harm from such a ruling would 

impinge on First Amendment rights and would have immediate and lasting consequences for all 

citizen of West Virginia. 
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Such a ruling is also contrary to the record and findings in this case. The Circuit Court 

examined in camera the actual video footage in light of Petitioner's claimed exemption under § 

29B-I-4(a)(19), as follows: 

Having reviewed the videotape in question and as it must, liberally 
construing the FOIA disclosure provisions while strictly construing 
its exemptions, this Court concludes that the videotape does not 
properly fall within the exemption identified by the [Petitioner]. 
Upon review of the videotape, this Court concludes that nothing on 
the videotape would put any inmate, resident or facility personnel 
at peril nor could the same be sued by any inmate to facilitate any 
type of an escape from the facility. 

(A.R. at 4.) Based on the plain text of the statute and the governing rules of construction, the 

Circuit Court properly determined that the exemption under § 29B-I-4(19) was inapplicable to 

the public record at issue. 

B. 	 Petitioner Has Waived Its § 29B-1-4(19) Exemption Argument Because 
Information About the Facility's Layout Has Previously Been Made Public 
through Prior Official and Documented Disclosures. 

Petitioner's argument for non-disclosure is also flawed due to the fact that Petitioner has 

previously made public information about the Western Regional Jail's design and layout. Under 

the federal FOIA statute, courts have recognized the principle that an agency can waive its 

claimed exemption through prior public disclosure. In general, the public body cannot rely on an 

otherwise valid exemption to justify withholding information that has been officially 

acknowledged to be in the public domain. E.g., Int'l Counsel Bureau v. U.S. Dep't ofDe!, 723 

F. Supp. 2d 54, 66 (D.D.C. 2010) ("The government has already released a substantial amount of 

information about these detainees [at Guantanamo Bay], including, among other things, their 

names, the names of their families and friends, and their employment histories.. . . And the 

detainees' photographs are already publicly available. See id., Ex. 36 (website screenshot). Any 

privacy interests weighing against "disclos[ing] the identity of the detainees," Def.'s Mot. at 19, 
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then, are slight." (citing Hidalgo, 541 F.Supp.2d at 255 (privacy interest significantly lessened 

where information is "open and notorious").) The In!'l Counsel Bureau Court also emphasized 

that the focus "must be solely upon what the requested information reveals, not upon what it 

might lead to." Id. 

Here, Petitioner's "Facility Layout" pictures were attached and made a part of its annual 

reports as recent as 2015. Until recently, all annual reports were also made available on 

Petitioner's website, including the facility layout pictures. In addition, Petitioner permits public 

access to the jail facility, including public tours. With regard to obtaining copies of videotapes in 

other instances, Respondent's counsel filed an Affidavit testifying that his prior requests for jail 

videotapes from Petitioner were granted without a protective order. (Stroebel Aff. ~ 3.) In those 

instances, "[ c ]ounsel for the [Petitioner] never raised any concerns about the disclosure of the 

videos creating a safety concern for correctional officers, inmates or other facility personnel." 

(Id.) Indeed, if anything, the information requested in this case is less specific than the 

information already made public by Petitioner. As discussed above, the video depicts no private 

information at all, and the limited footage of a common area, Mr. Marcum's cell, and a hallway 

depicted in the background of the video reveals nothing that an inmate, employee, or visitor to 

the facility would not otherwise observe firsthand. Under the specific facts of this case, it is 

unreasonable to draw the conclusion that releasing the requested video could result in peril to 

personnel or enable an inmate to escape the facility. The Circuit Court was correct to reject the 

mere fiction that Petitioner could withhold disclosure on such an unlikely scenario. 

CONCLUSION 

Based on the foregoing, there is no question that the video requested is a public record 

subject to disclosure under FOIA. This State's FOIA must be construed liberally in favor of 

20 
4819-3834-5264.v2 

http:F.Supp.2d


"open access" and full, responsible disclosure of public records. The exemptions asserted by 

Petitioner must be construed narrowly. In the proceeding below, the Circuit Court properly 

applied West Virginia's firmly established FOIA law to the case-specific facts presented. 

Accordingly, in support of the public interests at stake and the fundamental policies upon which 

FOIA is based, WVBA as amicus curiae respectfully requests that this Honorable Court enter an 

Order affirming the decision below in its entirety. 
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