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SUPREME COURT OF APPEALS OF WEST VIRGINIA 
April 4, 2017, Argument Docket 
LAWS Program- Tucker County 

State of West Virginia v. Rocco Zuccaro, No. 15-0976 

Procedural Background: 

 Following a five day jury trial, petitioner was convicted of first degree murder. At the 
close of the mercy phase, the jury did not recommend mercy. Petitioner was sentenced to life in 
prison without parole eligibility. Petitioner sought to have the trial moved from Brooke County 
due to the excessive publicity in the news and social media that demonstrated hostile sentiment 
toward petitioner.  

Factual Background: 

 This case arises from the murder of Jason Pratz, who was shot in his home three times 
with a large caliber handgun on February 19, 2013. Petitioner was arrested in March 2013, based 
on surveillance footage from a neighbor’s home that showed petitioner approaching the victim’s 
house on the day of the killing at 5:17 p.m. The video shows petitioner running away from the 
house, carrying a backpack. Witnesses testified that petitioner ran from the house, down the hill, 
towards a silver car and that he was wearing dark jeans, white shirt and orange toboggan. The 
police seized the car, and a search revealed a black backpack containing a white shirt, orange 
toboggan, petitioner’s driver’s license and his wallet. The steering wheel and clothing tested 
positive for gunshot residue. Petitioner admitted to owning a Glock .45 caliber pistol, but he 
claimed it had been stolen. Police never discovered the gun used in the killing. Petitioner did not 
testify in his defense at trial. Petitioner’s theory was that someone else killed the victim. None of 
the witnesses heard gunshots during the ten minutes petitioner allegedly shot the victim. Instead, 
a witness testified to hearing gunshots between 1:00 p.m. and 3:00 p.m. Petitioner also argued at 
trial that there was no blood or DNA on petitioner’s clothing or in the car. 

 Petitioner was previously diagnosed with schizophrenia. Following his arrest and 
incarceration at the regional jail, petitioner was committed to Sharpe Hospital for a competency 
evaluation. The court initially found petitioner incompetent, but restorable in May 2014. 
Subsequently he was found competent. However, he was declared incompetent but restorable in 
February 2015, and returned to Sharpe. In March 2015, petitioner escaped from Sharpe by 
scaling the 20-foot wall and running into the woods. There was widespread local news coverage 
of the escape.  

Petitioner Rocco Zucarro’s Argument: 



2 
 

 Petitioner asserts three assignments of error in his argument. First, petitioner argues that 
a hostile sentiment against him extends throughout the county where he is brought to trial is 
cause for removing the case to another county. Petitioner argues that there was intense media 
coverage for such a small area. Surveys indicated that 25% of the potential jurors believed 
petitioner killed the victim. Petitioner argues that this is a crucial issue because the identity of the 
killer was the defense. Second, petitioner argues that the circuit court barred him from presenting 
his full defense. Petitioner wanted to put on evidence that after the victim lost his job as an EMT 
for diverting pain meds, he turned to selling drugs and guns, which exposed him to a dangerous 
group of individuals who would have a motive to kill him. Third, petitioner argues that there was 
insufficiency of evidence of premeditation or motive to kill the victim. Petitioner further argues 
that the conviction should be reduced to second degree murder.    

Respondent State of West Virginia’s Argument:  

 Respondent argues that the burden of showing good cause for a change in venue rests 
with the defendant and further argues that pretrial publicity alone is insufficient for a change in 
venue. Additionally, defendant must show prejudice. Respondent asserts that the thirteen jurors 
who were ultimately sat declared that they could be fair. The fact that some knew of the case does 
not equate bias. Next, respondent argues that the only evidence that the victim was a drug dealer 
would have been petitioner’s own testimony, but he declined to testify at the in camera hearing to 
avoid cross-examination. The court ultimately ruled that petitioner had not met his burden of 
proof with respect to most of the proffered 404(b) evidence. Lastly, respondent argues that the 
fact that petitioner parked at the bottom of the hill and around the corner, rather than at the top 
of the hill in a parking space near the victim’s house, allows for the inference that petitioner had 
planned to kill the victim. That, and the fact that petitioner brought the murder weapon with 
him, were sufficient to show premeditation.  

Notes:  

1.) Rule 404(b) of the West Virginia Rules of Evidence prohibits the use of a person’s character 
or character trait to prove that on a particular occasion, the person acted in accordance with that 
character or trait. Exceptions may apply when a defendant offers evidence of an alleged victim’s 
pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it, and 
offer evidence of the defendant’s same trait. 

2.) The difference between first degree murder and second degree murder is the premeditation 
element (mental state during the killing). To be convicted of first degree murder, the jury must 
find that the defendant willfully and deliberately killed the victim and that the murder was 
premeditated. Second degree murder is the intentional killing that is not premeditated or 
planned. Second degree murder also requires that the killing be caused by dangerous conduct and 
the defendant’s lack of concern for human life.  


