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ASSIGNMENTS OF ERROR 


Petitioner Rocco Zuccaro ("Petitioner") raises three assignments of error. First, he asserts 

that the Circuit Court of Brooke County abused its discretion when it refused to grant Petitioner a 

change of venue. Second, he argues that his proffered 404(b) evidence, which implicated the 

murder victim in illegal activities and was ostensibly offered to establish that unnamed third 

parties had motive to commit the murder, was improperly excluded. Finally, he claims that the 

State failed to introduce enough evidence to sustain a first-degree murder conviction. For the 

reasons set forth below, Petitioner's assignments lack merit. 

STANDARDS OF REVIEW 

The decision to grant or deny a criminal defendant's motion for change of venue "rests in 

the sound discretion of the trial court; and its ruling thereon will not be disturbed, unless it 

clearly appears that the discretion aforesaid has been abused." Syl. pt. 2, in part, State v. 

Wooldridge, 129 W. Va. 448, 40 S.E.2d 899 (1946); see also State v. Sette, 161 W. Va. 384,388, 

242 S.E.2d 464, 468 (1978) ("Ordinarily the question of a change of venue is reposed in the 

sound discretion of the trial court. "). 

An assignment of error which involves an interpretation of the West Virginia Rules of 

Evidence presents a pure question of law and thus is subject to de novo review. Syl. pt. 1, Gentry 

v. Mangum, 195 W. Va. 512,466 S.E.2d 171 (1995). However, when evaluating a petitioner's 

challenge to a partiCUlar evidentiary ruling, this Court gives "special deference" to the circuit 

court's determination and will reverse only if the challenged ruling constituted an abuse of 

discretion.ld. at 518, n. 4,466 S.E.2d 171,177. 

When undertaking review of the legal sufficiency of the evidence which underlies a 

conviction, this Court "must review all the evidence, whether direct or circumstantial, in the light 
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most favorable to the prosecution and must credit all inferences and credibility assessments that 

the jury might have drawn in favor of the prosecution." Syl. pt. 3, in part, State v. Guthrie, 194 

W. Va. 657, 461 S.E.2d 163 (1995). "[A] jury verdict should be set aside [due to insufficiency of 

the evidence] only when the record contains no evidence, regardless of how it is weighed, from 

which the jury could find guilt beyond a reasonable doubt." Id. 

STATEMENT REGARDING ORAL ARGUMENT 

The issues raised in Petitioner's first and third assignments of error are clearly covered by 

settled law. Although there is arguably no precedent in West Virginia which squarely addresses 

the question raised in the second assignment, there is authority from this Court (and a body of 

persuasive authority from other jurisdictions) which provides adequate guidance as to the proper 

resolution of that question. The factual record is thoroughly developed in the Appendix and the 

briefs of both parties contain comprehensive legal arguments which address all the pertinent 

issues before the Court. Accordingly, it is the Respondent's position that oral argument is 

unnecessary and that this case is suitable for disposition by memorandum decision. To the extent 

that the Court determines that further development of the issues at oral argument is appropriate, 

Respondent believes Rule 19 would provide an adequate framework for answering the questions 

presented in this case. 

STATEMENT OF THE CASE 

1. Factual Background 

On February 18,2013, at 4:55 P.M., Jason Pratz ("Jason") received a cell phone call from 

his mother (who lived next door), which he answered, then walked over to help her carry some 

firewood into her house. (See Appendix Record [hereinafter "App."] Vol. II. at 1220-23, 1349
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50). He assisted his mother for about ten minutes, then told her he needed to return home so he 

could clean up because he was planning to attend a meeting. (ld. at 1224). That was last time 

anyone (other than his murderer) saw him alive. 

The meeting Jason went home to prepare for - he was a member of a group that put on a 

community Halloween attraction, the Brooke Hills Spook House - began at 6:30. (ld. at 1302). 

He never made it to that meeting. (ld at 1303). When he did not show up, members of 

committee tried to contact him, but Jason did not respond; one person sent him a text message at 

6:30 P.M. asking if Jason was "almost here," but received no response. (ld at 1304, 1307-08, 

1350-51). The next day, concerned about his lack of communication, Jason's mother walked next 

door to check on him. (See Id at 1223-27). She found him laying in a pool of blood, wearing his 

Brooke Hills Spook House Staff t-shirt, the victim of three gunshot wounds. (Id. at 1194-95, 

1218-19, 1285, 1464, 1466-75). Circumstantial evidence strongly indicated that Jason had died 

sometime between 5:20 P.M. and 6:30 P.M.; the cause of death was the gunshot wounds, which 

were determined to have been inflicted by a large caliber handgun. (Id at 1239-40, 1245-50, 

1265-67, 1476-1479). 

The subsequent police investigation revealed that Petitioner was in Jason's neighborhood 

around 5:00 P.M. on February 18 2013. Video surveillance footage, taken from the home 

security system of one of Jason's neighbors, documented Petitioner, wearing dark jeans, a white 

shirt, and an orange to bo ggan, walking up the hill to Jason's house at 5: 17 P .M, with a backpack 

on his back. (Id at 1501-05, 1513-1525, 1544). Ten minutes later, the footage shows Petitioner 

sprinting down the hill in the opposite direction, carrying the backpack rather than wearing it. 

(Id. at 1504, 1526-27). Multiple eyewitnesses confirmed that a man in dark jeans, white shirt, 

and orange toboggan was seen sprinting away from Jason's house, that he ran to a silver Subaru 
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with a black racing stripe parked at the bottom of the hill, which he entered and then drove off at 

a high rate of speed. (ld. at 1380, 1383-87, 1396, 1400). At trial, each eyewitness testified that 

Petitioner was the man they had seen running through their neighborhood on the day of the 

murder. (ld.). 

Two days after Jason's body was discovered, Petitioner was observed in Brooke County 

driving a silver Subaru matching the description of the one used to flee the scene of the murder. 

(Id at 1729-31, 1736). That car was seized, and a search revealed a black backpack containing 

several items of clothing, including a white shirt and an orange toboggan, as well as Petitioner's 

wallet and Pennsylvania driver's license. (ld at 1732, 1737-45). The clothing from the backpack, 

along with the car's steering wheel all tested positive for gunshot residue. (Id at 1780-83). Police 

interviewed Petitioner the day the car was seized, asking him about his whereabouts on February 

18, 2013, the day of the murder. (See id at 1876). He denied being in West Virginia on the day 

Jason was murdered, claiming to have been at a Starbucks in Pittsburgh, Pennsylvania all 

afternoon and evening. (Id. at 1315, 1872, 1876). However, security camera footage from the 

Starbucks he claimed to be at on the day of the murder showed that he was not telling the truth. 

(Id. at 1315-18, 1725). During that interview, he also admitted to owning a .45 caliber Glock 

pistol, which he claimed had been stolen. (ld. at 1726, 1878). However, Petitioner never reported 

the gun as stolen, (id at 1878), and two witnesses testified that Petitioner not only had 

possession of a Glock but had shown it to them on February 15, 2013 - three days before the 

murder took place (id at 1842-45, 1865-66). One of those witnesses even testified that Petitioner 

was carrying the weapon around in his backpack and that Petitioner "always carried the 

backpack with him [and] he put everything in there." (ld at 1845). 

4 




Petitioner was formally arrested sometime in March, 2013. (See id. at 2206). Although 

initially incarcerated in a regional jail, Petitioner's mental health issues resulted in him 

eventually being committed to the William Sharpe Jr. Hospital ("Sharpe") for treatment and to 

determine if he was competent to stand trial. (fd. at 188-97; 656-58; see also App. Vol. II at 

2193-2210). On March 23,2015, Petitioner escaped from Sharpe by scaling the 20-foot wall that 

surrounds the facility and running off into the surrounding woods. (App. Vol. II at 2283-85). In 

response, law enforcement initiated a "manhunt" for Petitioner and alerted various media entities 

about his escape. (fd. at 2285-86; see also App. Vol. I at 39, 45). Petitioner was ultimately 

apprehended because a convenient store clerk in Jane Lew, West Virginia recognized Petitioner 

from a picture that had been printed in the newspaper, and called 9-1-1 when he entered the 

store. (App. Vol. II at 2287). 

2. 	 Procedural History 

On April 23, 2013, Petitioner was indicted by the Brooke County grand jury on a single 

count - murder. (App. Vol. I. at 2). At the time the indictment was returned, Petitioner was in 

custody (apparently in a mental health facility) in Washington County, Pennsylvania, so a capias 

was issued allowing him to be extradited to West Virginia. (See App. Vol. III at 2416). As noted 

above, given his history of mental health issues, Petitioner was eventually committed to Sharpe 

in order to determine if he was competent to stand trial. (Id. at 188-97; 656-58; see also App. 

Vol. II at 2193-2210). Petitioner's competency fluctuated over the next two years. He was 

initially found to be not competent - but likely to regain competency - on May 12,2014. (App. 

Vol I. at 201). On September 16,2014, Petitioner was deemed competent. (Id. at 202). However, 

on February 19,2015, Petitioner was once again deemed incompetent but restorable. (Id. at 696). 

Finally, on July 13,2015, Petitioner was again deemed competent to stand trial. (Id. at 696). 
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Petitioner initially filed his motion for a change of venue on April 7, 2015. (Id. at 32). 

The court held a hearing to consider that motion on July 6, 2015. (Id. at 768-82). In preparation 

for that hearing, Petitioner submitted to the court evidence bolstering the evidence that had been 

attached to the initial motion. (See id. at 772); (see also App. Vol. III. at 2419). The court, after 

considering the proffered evidence, deferred its ruling on the motion until voir dire had been 

conducted. (See App. Vol. I at 776). 

Petitioner filed his notice of intent to use 404(b) evidence on October 6, 2014. (Id. at 10). 

The issue was briefly discussed at a pretrial motions hearing on October 29,2014, and the Court 

received some of the Petitioner's proffered evidence. (See id. at 445-59). A full evidentiary 

hearing was subsequently held on November 17, 2014, at which the Court received the 

remainder of the Petitioner's proffered evidence. (Id. at 500-539). A memorandum order, 

excluding the majority of Petitioner's proffered 404(b) evidence was subsequently entered on 

January 27, 2015. (Id. at 20). 

A week-long trial was held, lasting from July 20,2015 to July 25, 2015. (See App. Vol. I 

at 826; App. Vol. II at 2168). The jury convicted of murder, and declined to extend him mercy. 

(App. Vol. I at 66-67); (see also App. Vol. II at 2327). This appeal followed. 
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SUMMARY OF THE ARGUMENT 


A motion for a change of venue in a criminal case is a matter of discretion for the circuit 

court, and requires the defendant to make a showing of good cause. To satisfy the good cause 

requirement the defendant must establish the existence of present, pervasive hostile sentiment in 

the county where the trial is to be held. Merely demonstrating that there has been widespread 

media coverage, even negative coverage, is not sufficient to satisfy the good cause burden. 

N either is demonstrating that potential jurors have knowledge of the case, even if that knowledge 

has the possibility of causing prejudice. Instead, the defendant must demonstrate that the 

community sentiment is so hostile, and the opinions of the jury pool so entrenched, that he would 

be unable to receive a fair trial in that county. Satisfying this burden requires a demonstration of 

an overwhelming level of hostility before voir dire, or can be met during the voir dire process if 

a substantial proportion of the jury pool is revealed to be tainted by unshakeable prejudice 

against the defendant. A circuit court's determination of the propriety of a change of venue (or 

lack thereof) in any particular case "will not be disturbed, unless it clearly appears that the 

discretion aforesaid has been abused." Syl. pt. 2, in part, State v. Wooldridge, 129 W. Va. 448, 

449,40 S.E.2d 899, 901 (1946). 

Rule 404(b) of the West Virginia Rules of Evidence governs the admissibility of 

evidence related to prior bad acts or criminal conduct. Though usually invoked by the 

prosecution, the rule is equally available for use by criminal defendants. In State v. McGinnis, 

this Court articulated the procedure which is to be followed by a circuit court when a party seeks 

to introduce 404(b) evidence. Syl. pt. 2, State v. McGinnis, 193 W. Va. 147, 455 S.E.2d 516 

(1994). That procedure requires the party offering the 404(b) evidence to make a preliminary 

showing, by a preponderance of the evidence, that the bad act or criminal conduct sought to be 
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introduced actually occurred, that it is relevant, and that its probative value exceeds its potential 

for unfair prejudice. Contrary to Petitioner's claim, the standard set forth in McGinnis (where 

404(b) evidence was offered by the prosecution against the defendant) applies to any situation in 

which a party seeks to introduce 404(b) evidence, and the circuit court properly adhered to the 

McGinnis procedure. Given the significant potential for unfair prejudice which accompanies the 

admission of 404(b) evidence, it is reasonable to require circuit courts to engage in a preliminary 

screening of 404(b) evidence so that irrelevant or highly prejudicial evidence does not go before 

the jury. Even though this Court has recognized that the potential for unfair prejudice is 

somewhat reduced when the 404(b) evidence is not being offered against a criminal defendant, 

the situation presented in this case - where the proffered 404(b) evidence involves the victim of 

the crime at issue - represents the most obvious scenario in which such evidence can cause 

unfair prejudice to the State. That is, when evidence is introduced which casts the victim of the 

crime in a negative light, the jury may be inclined to acquit the accused, despite evidence tending 

to demonstrate his guilt beyond a reasonable doubt, due to their negative feelings toward the 

victim and their sense that he "got what was coming to him." Moreover, numerous courts from 

around the country have concluded that excluding a defendant's proffered 404(b) evidence, for a 

variety of reasons, does not interfere with a criminal defendant's constitutional right to present a 

full defense. 

Finally, although the evidence the State provided to establish the element of 

premeditation was circumstantial, there was evidence in the record from which a rational jury 

could draw the reasonable, logical inferences necessary to conclude that Petitioner premeditated 

before killing Jason Pratz. Applying the standard of review articulated in this Court's seminal 

decision of State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995), the existence of such 
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evidence is more than enough to shield a guilty verdict from an appellate attack based on the 

purported insufficiency of the evidence. 

ARGUMENT 

A. 	 The circuit court did not abuse its discretion when it denied Petitioner's motion 
for a change of venue. 

Article three, section fourteen of the West Virginia Constitution states that criminal 

trials "shall be ... in the county where the alleged offense was committed," but pennits the 

defendant to request a change of venue. W. Va. Const. art. III, § 14; see also W. Va. Code. § 62

3-13. There is no absolute right to be tried in a different venue; as this Court held in the second 

syllabus point of State v. Wooldridge, "[t]o warrant a change of venue in a criminal case, there 

must be a showing of good cause therefor ...." 129 W. Va. 448, 449, 40 S.E.2d 899, 901 

(1946); accord Syl. pt. 6, State v. Black, 227 W. Va. 297, 708 S.E.2d 491 (2010). "'Good cause 

shown' for change of venue, as the phrase is used in W. Va. Constitution, Article III, Section 14 

and W.Va. Code, 62-3-13, means proof that a defendant cannot get a fair trial in the county 

where the offense occurred because of the existence of locally extensive present hostile 

sentiment against him." Syl. pt. 1, State v. Pratt, 161 W. Va. 530,244 S.E.2d 227 (1978); see 

also Syl. pt. 1, State v. Siers, 103 W. Va. 30,136 S.E. 503 (1927) ("A present hostile sentiment 

against an accused, extending throughout the entire county in which he is brought to trial, is good 

cause for removing the case to another county."). "[The] burden of showing good cause for 

granting a change of venue rests upon the defendant." State v. Peacher, 167 W. Va. 540, 550, 

280 S.E.2d 559, 568 (1981). Detennining whether or not a defendant has made the required 

showing of good cause is a matter of discretion, and a circuit court's ruling in that regard is 

reviewed only for abuse of that discretion. Syl. pt. 2, in part, Wooldridge, 129 W. Va. at 449,40 
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S.E.2d at 901 (a circuit court's ruling "will not be disturbed, unless it clearly appears that the 

discretion aforesaid has been abused. "). 

Petitioner asserts that circuit court below abused its discretion. He contends that public 

sentiment in Brooke County was so hostile against him that the court had no choice but to grant a 

change of venue. See Pet. Briefat 16-20. In support of this argument, he highlights the existence 

of incendiary internet comments (appended to internet news articles discussing his escape from 

Sharpe and the prosecution's motion to fit him with a "shock belt" at trial) and similar comments 

made on social media, and argues that these comments are illustrative of the community 

sentiment in Brooke County. Id. 1 However, a defendant cannot satisfy the good cause burden 

solely by pointing to the existence of pretrial publicity (even if that publicity engendered a 

negative response) or offering evidence that some potential jurors had opinions regarding his 

case (or even exhibited signs of prejudice). As this Court explained in State v. Beale: 

It is not sufficient merely to show that great prejudice exists against the accused; it 
must appear that the prejudice against him at the time of trial was so great as to 
prevent him from receiving a fair and impartial trial. 

104 W. Va. 617, 141 S.E. 7, 10 (1927); accord Syl. pt. 1, State v. Gangwer, 169 W. Va. 177,286 

S.E.2d 389 (1982) ("Widespread publicity, of itself, does not require change of venue, and 

neither does proof that prejudice exists against an accused, unless it appears that the prejudice 

against him is so great that he cannot get a fair trial."); see also Syl. pt. 2, State v. Hamric, 151 

I It is worth noting that Petitioner does not off6r any assurance or certification that the individuals 
who made these incendiary comments actually reside in Brooke County. Thus, Petitioner's claim 
that the vitriol reflected in these comments is indicative of hostile sentiment localized in Brooke 
County - in part "because [Petitioner] was from out of state," Pet. Br. at 18 - is unverified 
speculation. Taking into account the geography of West Virginia's northern panhandle (and the 
nature of media markets), it is just as likely that the incendiary comments were left by 
Pennsylvanians or Ohioans. Moreover, given the nature of the Internet (and in particular, social 
media) it is far from guaranteed that the comments included in the record were made by residents 
of Brooke County - there is nothing that prevents West Virginians from other locations of the 
State (or, as already noted, residents of surrounding states) from accessing the articles in question 
(or seeing a shared social media post) and then leaving an incendiary comment. 
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W. Va. 1, 151 S .E.2d 252 (1966) ("The mere existence of widespread publicity is not in and of 

itself sufficient to require a change of venue. "). 

Petitioner describes the coverage of his case as "intensive" and "sensational," Pet. Br. at 

17, but the record contains only one print newspaper article, three brief online news articles (one 

from a local TV station, and one each from a ABC and CBS affiliate), and a Facebook post that 

was shared 314 times. (See App. Vol. I at 36-48).2 This level of coverage, while not insignificant, 

does not appear to be of the same magnitude as media coverage which this Court has previously 

recognized as problematic. C/State v. Dandy, 151 W. Va. 547, 549, 153 S.E.2d 507, 509 (1967) 

(holding that a change of venue was warranted; the defense supported its motion with 

"approximately seventy-five newspaper items and editorials concerning the defendant" and the 

Court noted that after an indictment against the defendant was issued "newspaper articles and 

editorials appeared almost d(!.ily with some reference to the defendant."). Petitioner sought to 

bolster his claim with a brief statistical analysis, which looked at 52 questionnaires returned by 

prospective Brooke County jurors. (See App. Vol. III at 2420-22). According to the analysis, 

twenty-eight of the fifty-two questionnaires contained either "some clear form of bias ... Q! that 

[the prospective juror had] s[een] something negative in the media. (Id) (emphasis added). Thus 

Petitioner's argument, as demonstrated by the evidence upon which he relies, is premised on the 

idea that he demonstrated good cause simply by documenting the extent of the exposure potential 

jurors had to negative pretrial pUblicity. See Pet. Brie/at 9-13. As an initial matter, Respondent 

challenges Petitioner's assertion that the publicity documented in the record was so 

In his brief, Petitioner identifies several other media outlets which he states also covered his 
case. See Pet. Br. at 9 ("Additionally, WTOV, the Herald Star, and the Intelligencer-Wheeling 
News Register, and local radio stations reported on Petitioner's case."). While the undersigned 
has no particular reason to doubt the accuracy of this assertion, Petitioner's identification of 
these media sources is based entirely on the representations contained in returned juror 
questionnaires, and finds no other support in the record. 
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overwhelming that the circuit court had no choice but to conclude than that Petitioner was unable 

to receive a fair trial in Brooke County. Cj Gangwer, 169 W. Va. at 180, 286 S.E.2d at 392 

(holding that circuit court did not abuse its discretion even though defendant "numerous 

newspaper articles" and "75 affidavits [from] members of the community who were of the 

opinion that he could not get a fair trial"). But more importantly, Petitioner's intense focus on the 

nature of the publicity, and the extent to which the community had knowledge of the facts of the 

case, see e.g., Pet. Br. at 11 (remarking that 52 of 77 of the jury questionnaires received before 

trial "indicate[ d] prior knowledge of the case from the media or discussions in the community"), 

is misplaced. As this Court has explained on several occasions: 

[T]he inquir[y] on a motion for a change of venue should not be whether the 
community remembered or heard the facts of the case, but whether the jurors had 
such fixed opinions that they could not judge impartially the guilt or innocence of the 
defendant. 

Syl. pt. 3, State v. Derr, 192 W. Va. 165,451 S.E.2d 731 (1994); accord Syl. pt. 4, State v. 

Blevins, 231 W. Va. 135, 744 S.E.2d 245 (2013) (per curiam). 

Engaging in the proper inquiry as outlined in Derr, it is clear that neither the jury pool as 

a whole, nor the panel ultimately selected, was irrevocably tainted by preconceived notions 

which they could not discard. In fact, Petitioner concedes that "all of the jurors" who were 

ultimately selected to sit on his panel "indicated they would be fair." Pet. Br. at 13. Perhaps in 

recognition of the import of this concession, Petitioner relies on a per curiam opinion, State v. 

Gianni, 174 W. Va. 580, 328 S.E.2d 187 (1985), to support his argument that "[t]he issue is 

whether the defendant can receive a fair trial in the county, not whether the court can select 

jurors who say they can be fair." Pet. Br. at 17. The relevant section of Gianni cited by Petitioner 

relies on the syllabus of State v. Flaherty, in which it was said that "[t]he fact that a jury free 

from exception can be impaneled is not conclusive, on a motion for a change of venue and will 
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not justify the court in refusing to receive other evidence to support such motion." 42 W.Va. 

240,24 S.E. 885 (1896) (emphasis added). Petitioner then argues that Gianni and Flaherty stand 

for the proposition that "when ... a hostile sentiment exists, it is an abuse of discretion to deny a 

defendant's motion for change of venue even if all jurors selected for service indicate they are 

unbiased." Pet. Br. at 17 (citing Flaherty). 

That may very well be true, but it does not save Petitioner's position, because Petitioner 

did not demonstrate, prior to voir dire, that a pervasive hostile sentiment existed. He had an 

opportunity to do so, because the circuit court held a hearing on July 6, 2015 to discuss the 

motion for a change of venue and to gather information relating to media coverage of the case 

and the impact of that coverage on the jury pool. (App. Vol. I. at 768-76). At the hearing, the 

court expressly noted that it had received and was familiar with the evidence proffered by 

Petitioner purporting to demonstrate the existence of a pervasive hostile sentiment. (See id. at 

772) (Petitioner's counsel indicated he had prepared a summary and statistical breakdown of the 

jury questionnaires already received, and emailed it to the court, and the trial judge said on the 

record that "I am going to respond to that email, 1 am familiar with it. "). Petitioner asked the 

court to mle on the pending motion for change of venue, taking into account the information 

provided up to that point, but the court declined to do so, determining that the evidence thus far 

presented had not established the existence of the pervasive hostility necessitating a change. (Id. 

at 776). Instead the court determined that the appropriate course of action was to continue to 

screen the jury questionnaires for indications of bias, remove jurors who indicated they could not 

be impartial, and allow the parties to engage in extensive individual voir dire. (Jd.). 

The fact that the court held a hearing and took into account Petitioner's proffered 

evidence forecloses any argument predicated on Flaherty and Gianni that the circuit court 
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abused its discretion when it chose not to rule on Petitioner's motion prior to voir dire. Had 

Petitioner introduced evidence akin to that offered in Dandy, such an argument might have merit. 

See Dandy, 151 W. Va. at 550, 153 S.E.2d at 509 (explaining that in addition to introducing the 

"approximately seventy-five newspaper items and editorials" the defendant "called thirty-three 

witnesses . . . all of whom testified that the defendant's reputation was such that he could not 

obtain a fair trial" in the country where the crime had been committed). However, given the 

quality and quantity of the evidence proffered in this case (which, in essence, did little more than 

point out that there had been negative pretrial publicity), the circuit court's refusal was a 

legitimate exercise of its discretion. See e.g., Gangwer, 169 W. Va. at 181, 286 S.E.2d at 393. 

Therefore, the only question that remains is whether or not the circuit court abused its discretion 

when it determined that a change of venue was not necessary after undertaking voir dire. 

As noted above, voir dire produced a panel of thirteen jurors3 who expressly stated that 

they could set aside any prior opinions and would consider the evidence in an impartial manner. 

(See App. Vol. I at 884,902,912-13,916-17,920-23,942,948,954-55, 1001-02, 1018-19, 1067, 

1071-72, 1081-92). Petitioner emphasizes that eight of the jurors who were selected had prior 

knowledge of the facts of the case, but "merely 'having some knowledge of [a] case does not 

automatically disqualify a juror. '" Derr, 192 W. Va. at 172, 451 S.E.2d at 738 (quoting State v. 

Beck, 167 W.Va. 830, 835, 286 S.E.2d 234, 238 (1981)). The fact that an impartial jury was 

impaneled may not be conclusive, see Flaherty, supra, but the burden of establishing that the 

pervasive hostility necessitating a change of venue existed lies with the defendant, see Peacher, 

supra. The additional information revealed during voir dire does not support Petitioner's 

contention that the community sentiment in Brooke County was so hostile that a change of venue 

3 A twelve member panel, and one alternate. 
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was required. Even accepting Petitioner's accounting, only 19 of the 77 jurors (24 percent) who 

made up the potential jury pool "express[ed] a preconceived notion of guilt[]." Pet. Br. at 11. Of 

the 26 jurors who were selected for individual examination, only six were eventually disqualified 

for cause, and of those, only three were excused because of knowledge of facts of the case. (See 

App. Vol. I at 941-42,958-63, 1016-17, 1029). Compared to prior cases in which this Court 

determined that a change of venue was necessary, these numbers are exceedingly low. Cf State 

v. Sette, 161 W. Va. 384, 242 S.E.2d 464 (1978) (abuse of discretion not to grant a change of 

venue where "almost fifty percent of the jurors summoned for jury duty were disqualified 

because they had formed a conclusion concerning the case which they were unable to discard."); 

Gianni, 174 W. Va. at 582, 328 S.E.2d at 189 (abuse of discretion where "eleven of the first 

thirty" jurors examined were struck for cause). When a circuit court engages in thorough 

individual examinations of each juror during voir dire, and when those examinations reveal, as 

they did here, that the jury pool is not substantially tainted by bias or preconceived notions, this 

Court will not disturb a circuit court's conclusion that a change of venue is unnecessary because 

the defendant is capable of receiving a fair trial. See State v. Williams, 172 W. Va. 295, n. 2, 303, 

305 S.E.2d 251, 259 (1983) (noting that after "[c]ounsel for the appellant was permitted to 

conduct an extensive individual examination of the prospective jurors with respect to their 

exposure to the pre-trial pUblicity and its effect on their impartiality" there was "nothing in the 

record to indicate that the jury ultimately selected to try the appellant was in any way prejudiced 

against him as a result of the adverse pretrial publicity" and concluding therefore that the "voir 

dire examination ... support[s]" the circuit court's decision to deny the motion for a change of 

venue). 

15 




B. 	 The circuit court properly adhered to the guidelines concerning 404(b) evidence 
established by this Court in State v. McGinnis, and did not err when it excluded 
Petitioner's proffered evidence that the victim, Jason Pratz, sold drugs and guns. 

Petitioner contends that two of the circuit court's evidentiary rulings - the exclusion of 

his proffered evidence that the victim, Jason Pratz, sold both drugs and guns - prevented him 

from "presenting his full theory of defense" and thereby rendered his trial "fundamentally 

unfair." Pet. Br. at 21. Specifically, Petitioner asserts that the circuit court should not have 

required him to satisfy the preliminary requirement of showing, by a preponderance of the 

evidence, that the evidence he wished to introduce concerning the victim's purported illegal 

activities was both credible and relevant. ld. For the reasons set forth below, Petitioner's 

argument is unavailing. 

1. 	 The circuit court properly adhered to the procedure outlined in State v. 
McGinnis 

Rule 404(b) of the West Virginia Rules of Evidence governs the admission of "Crimes, 

Wrongs, or Other Acts." W. Va. R. Evid. 404(b).4 The rule prohibits the introduction of evidence 

"of a crime, wrong or other act" for the purpose of showing propensity, but permits the 

introduction of such evidence for "another purpose, such as proving motive, opportunity, intent, 

preparation, plan, knowledge, identity, absence of mistake, or lack of accident" so long as the 

specific purpose for which the evidence is sought to be used is identified and the party seeking 

admission gives notice of its intent to introduce such evidence prior to trial. W. Va. R. Evid. 

404(b)(2). Although the rule is most frequently in play when the prosecution seeks to introduce 

4 The undersigned notes, in light of this briefs use ofpersuasive authority, infra, that Rule 404 of 
Federal Rules of Evidence is identical to the rule in West Virginia, cfFed. R. Evid. 404(b); see 
also State v. Bruffey, 231 W. Va. 502, 514, n. 2, 745 S.E.2d 540, 552 (2013) ("The exceptions in 
Rule 404(b) of the West Virginia Rules of Evidence are identical to the exceptions in Rule 
404(b) of the Federal Rules of Evidence.") (Benjamin, J., dissenting); nor does there appear to be 
any material difference in the various state analogs to Rule 404 which have been by this Court's 
sister tribunals. 
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evidence of a defendant's prior bad acts, the rule is "equally available to a defendant in a 

criminal case." State v. McGinnis, 193 W. Va. 147, 155 n. 6, 455 S.E.2d 516, 524 (1994); cf 

Garland v. State, 788 N.E.2d 425,427 (Ind. 2003) ("[D]oes Rule 404(b) apply to evidence about 

persons other than the defendant? We conclude that it does."); United States v. McCourt, 925 

F.2d 1229, 1231 (9th Cir. 1991) ("[O]n its face, Rule 404(b) applies to 'a person' and is not 

limited to the defendant. "). 

In McGinnis, this Court articulated the procedure circuit courts are to employ when a 

party seeks to introduce 404(b) evidence: 

Where an offer of evidence is made under Rule 404(b) of the West Virginia Rules of 
Evidence, the trial court, pursuant to Rule 104(a) of the West Virginia Rules of 
Evidence, is to determine its admissibility. Before admitting the evidence, the trial 
court should conduct an in camera hearing as stated in State v. Dolin, 176 W.Va. 
688, 347 S.E.2d 208 (1986). After hearing the evidence and arguments of counsel, 
the trial court must be satisfied by a preponderance of the evidence that the acts or 
conduct occurred and that the defendant committed the acts. If the trial court does 
not find by a preponderance of the evidence that the acts or conduct was committed 
or that the defendant was the actor, the evidence should be excluded under Rule 
404(b). If a sufficient showing has been made, the trial court must then determine the 
relevancy of the evidence under Rules 401 and 402 of the West Virginia Rules of 
Evidence and conduct the balancing required under Rule 403 of the West Virginia 
Rules of Evidence. If the trial court is then satisfied that the Rule 404(b) evidence is 
admissible, it should instruct the jury on the limited purpose for which such evidence 
has been admitted. A limiting instruction should be given at the time the evidence is 
offered, and we recommend that it be repeated in the trial court's general charge to 
the jury at the conclusion of the evidence. 

Syl. pt. 2, State v. McGinnis, 193 W. Va. 147,455 S.E.2d 516 (1994). 

Petitioner filed his notice of intent to introduce 404(b) evidence well before trial, and 

identified the specific purpose he sought to introduce the evidence therein identified: to establish 

that unknown third parties had motive to kill Jason, and therefore to commit the murder. (See 

App. Vol. I at 10-11); (see also id. at 503). Petitioner identified four separate pieces of 404(b) 

evidence he was considering introducing: 1) that Jason "negotiated for and/or sold firearms and 

illegal devices, such as a silencer," 2) that Jason was a "low level drug dealer," 3) that Jason had 
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been fired from his job as a nurse due to "illegal drug activity" and 4) that Jason's residence had 

been the target of a possible arson which Petitioner believed was connected to Jason's "drug 

dealing activity." (Id. at 10-11). At a pretrial motions hearing, the trial judge informed Petitioner 

that in order to assess the admissibility of this evidence, he had to follow the procedure outlined 

in McGinnis, and hold an evidentiary hearing. (Id. at 445-59; 472-73). A hearing was held, and 

Petitioner introduced evidence pertaining to Jason's termination from his nursing job, and an 

alleged arson attempt on Jason's residence. (Id. at 500-539). The Court also considered 

testimony, taken at the motions hearing, concerning what Petitioner characterized as Jason's text 

message "negotiations" about the purchase of a handgun and silencer. (Id. at 460-71). Petitioner 

did not testify at either hearing, and no direct evidence was offered in support of the contention 

that Jason was a drug dealer.5 

The Court subsequently entered an order excluding nearly all of Petitioner's proposed 

404(b) evidence. (Id. at 20-31). The Court found, upon its review of the proffered evidence, that 

there was: "no credible evidence ... that Jason Pratz was illegally selling firearms or ... a 

silencer/gun noise suppressor;" "no proof that [Jason] was engaged in any illegal drug activity, 

other than his own use of controlled substances;" "no credible evidence ... that would connect 

an unknown person with a possible attempt to burn [Jason's] house in an attempt to kill h[him];" 

no link between his use of controlled substances (and resulting termination from his nurse 

position) and his death; no credible evidence that Jason "may have been a low level drug dealer;" 

and "no evidence . . . [of] any association or contact with seedy characters who could 

5 Petitioner did not offer any direct evidence that Jason was a drug dealer because the only 
evidence Petitioner had to that affect was his own testimony. (Id. at 451-52). In his brief, 
Petitioner explains that he choose not to testify because doing so would have exposed him to 
pretrial cross-examination. See Pet. Br. at 22. As discussed irifra, Petitioner's fear of being 
exposed to cross-examination is mitigated by application of West Virginia Rule of Evidence 
104(d). 
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conceivably have had a reason to kill him ...." (Id. at 24). Accordingly, the court determined 

that Petitioner was precluded from introducing evidence or argument at trial concerning those 

SUbjects. The order did give Petitioner permission to call one of the witnesses who testified at the 

McGinnis hearing, and did not contain any limits as to the scope or topics of his testimony. (Id.). 

In his brief, Petitioner asserts that the circuit court's adherence to procedure outlined in 

McGinnis was error. Specifically, he states that "this Court has never explicitly addressed how 

courts should address 404(b) evidence offered by defendants, except in dicta." Pet. Br. at 22. 

Contrary to Petitioner's claim, the McGinnis court explicitly recognized that: 

The standards that we discuss for the admission of Rule 404(b) evidence in criminal 
cases when offered by the prosecution apply to all cases. 

McGinnis, 193 W. Va. at 154, n.6, 455 S.E.2d at 523 (1994); 6 see also Stafford v. Rocky Hollow 

Coal Co., 198 W. Va. 593, 598, 482 S.E.2d 210,215 (1996) (per curiam) ("Although McGinnis 

was a criminal case, we noted that the requirements for Rule 404(b) apply equally to civil cases") 

(citing footnote 6 of McGinnis); accord Perrine v. E.l du Pont de Nemours & Co., 225 W. Va. 

6 Respondent is cognizant of this Court's admonition that "language in a footnote generally 
should be considered obiter dicta." State ex reI. Med. Assurance of W Virginia, Inc. v. Recht, 
213 W. Va. 457, 471, 583 S.E.2d 80, 94 (2003). However, footnote six of McGinnis, while not 
absolutely necessary to the particular case being decided, offers an important clarification of the 
scope of McGinnis's newly announced syllabus point, and was appears to have been put in a 
footnote so as not to disrupt the flow of the opinion, not because statement made was 
unimportant or an aside. Additionally, this Court has recognized that "[t]he mere fact that a 
'correct' statement oflaw is set out in an opinion of this Court as obiter dicta does not impugn its 
integrity as a valid proposition of law." W Virginia Dep't of Transp., Div. of Highways v. 
Parkersburg Inn, Inc., 222 W. Va. 688, 695, 671 S.E.2d 693, 700 (2008) (per curiam); see also 
People v. Williams, 204 Il1.2d 191,788 N.E.2d 1126,1136 (2003): 

Dicta normally comes in two varieties: obiter dicta and judicial dicta. Obiter dicta are 
comments in a judicial opinion that are unnecessary to the disposition of the case. Judicial 
dicta are comments in a judicial opinion that are unnecessary to the disposition of the case, 
but involve an issue briefed and argued by the parties. Judicial dicta have the force of a 
determination by a reviewing court and should receive dispositive weight in an inferior 
court. Similarly, obiter dicta of a court of last resort can be tantamount to a decision and 
therefore binding in the absence of a contrary decision of that court. 

(quotation reproduced in Parkersburg Inn, 222 W. Va. at 694 n. 6,671 S.E.2d at 699) 

19 




482, 529,694 S.E.2d 815, 862 (2010) ("In State v. McGinnis, this Court set out the requirements 

for admitting 404(b) evidence ...."); Tudor v. Charleston Area Med. Ctr., Inc., 203 W. Va. 111, 

n. 42 129, 506 S.E.2d 554, 572 (1997) (recognizing that McGinnis provides the standard for 

admitting 404(b) evidence even outside ofa criminal case); JWCF, LP v. Farruggia, 232 W. Va. 

417,430 n. 14, 752 S.E.2d 571, 584 (2013) (per curiam) (same). Accordingly, it is clear that the 

circuit court's adherence to McGinnis was a correct application ofthis Court's precedent. 

2. 	 The McGinnis procedure does not interfere with a defendant's constitutional 
right to present a meaningful defense. 

Petitioner claims that by following the procedure outlined in McGinnis, the circuit court 

"forced him to choose between testifying . .. and exposing himself to cross-examination 

pretrial, [and] foregoing an important aspect of his intended theory of the case." Pet. Br. at 22. 

He argues that McGinnis's requirement that he make a preliminary showing interfered with his 

Due Process right to "defend ... against the State's case." Id. at 24 (citing In re Oliver, 33 U.S. 

257,273 (1948». Petitioner's argument overreaches. 

There is no question that the Constitution "guarantees criminal defendants a meaningful 

opportunity to present a defense." Crane v. Kentucky, 476 U.S. 683, 690 (1986); accord State v. 

Jenkins, 195 W. Va. 620, 628, 466 S.E.2d 471, 479 (1995). "A defendant's right to present a 

defense, however, is not absolute." United States v. Serrano, 406 F.3d 1208, 1215 (10th Cir. 

2005) (citing United States v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982»; see also People v. 

Salazar, 272 P.3d 1067, 1071 (Colo. 2012) ("[T]he right to present a defense is not absolute; the 

Constitution requires only that the accused be permitted to introduce all relevant and admissible 

evidence."). Thus, while a defendant's right to introduce evidence in furtherance of his defense 

cannot be unnecessarily impaired, that right does not provide the defendant a license to ignore 

the rules of evidence. See Rock v. Arkansas, 483 U.S. 44, 55 (1987) ("[T]he right to present 
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relevant testimony is not without limitation. The right may, In appropriate cases, bow to 

accommodate other legitimate interests in the criminal trial process.") (internal quotation 

omitted). 

As this Court recognized in McGinnis (and has recognized on numerous occasions since) 

404(b) evidence has a tremendous capacity to be unfairly prejudicial. See McGinnis, 193 W. Va. 

at 153, 455 S.E.2d at 522 (noting that it is "inescapable that where a trial court erroneously 

admits Rule 404(b) evidence, prejudicial error is likely to result. "); see also generally State v. 

Willett, 223 W. Va. 394, 400-06, 674 S.E.2d 602, 608-614 (2009) (Ketchum, J. concurring). 

While it is true that this Court has said that "the risk of prejudice is not likely to be as great when 

the defendant in a criminal case offers collateral evidence against a third person," McGinnis, 193 

W. Va. 155 n. 6, 455 S.E.2d at 524, there are circumstances in which a defendant's use of 404(b) 

evidence can be unfairly prejudicial to the State. See e.g., State v. Clifford, 328 Mont. 300, 311, 

121 P.3d 489, 497 (2005) (recognizing that "unfair prejudice against the government occurs 

when the evidence tends to make the jury more likely to find a defendant not guilty despite the 

proof beyond a reasonable doubt. "). A defendant's attempt to use 404(b) evidence against the 

victim of the crime represents perhaps the clearest and most obvious of these, as evidence ofthe 

victim's prior bad acts or criminal activity can engender antipathy in the minds of the jury, 

making it more likely that the jury acquits the defendant because the victim "was a bad person" 

who "deserved what happened to them." See (App. Vol. I at 457) (prosecutor noting the potential 

prejudice if the proffered evidence led the jury chose to believe that Jason "should have got [ten] 

killed because he was a no good drug dealer, or he was a no good firearms dealer."). 

McGinnis explicitly requires the circuit court to utilize the balancing test embedded in 

Rule 403 when considering the admissibility of proffered 404(b) evidence. Syl. pt. 2, McGinnis, 
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193 W. Va. at 151, 455 S.E.2d at 520. This Court is far from the only one to have expressed 

concern about the potential prejudice of 404(b) evidence, even when such evidence is offered by 

the defendant.7 See United States v. Savage, 505 F.3d 754, 761 (7th Cir. 2007) ("In determining 

whether to allow a criminal defendant to admit ... "reverse 404(b) evidence," ... [the] court 

must balance the evidence's probative value under Rule 401 against considerations such as 

prejudice, undue waste oftime, and confusion of the issues under Rule 403.") (internal quotation 

omitted); United States v. Wilson, 307 F.3d 596, 601 (7th Cir. 2002) ("[A] trial court is entitled 

to [reverse 404(b) evidence] if, upon a balancing of the evidence's probative value against 

considerations such as prejudice, undue waste of time, and confusion of the issues under Rules 

401 and 403 of the Federal Rules of Evidence, it concludes that the evidence would not be 

beneficial."); United States v. Stevens, 935 F.2d 1380, 1405 (3d Cir. 1991) (holding that "a 

defendant must demonstrate that the 'reverse 404(b)' evidence has a tendency to negate his guilt, 

and that it passes the Rule 403 balancing test."); United States v. Rubio, 1996 WL 329630 at * 4, 

87 F.3d 1309 (4th Cir. 1996) (per curiam) (explaining that "[w]hether offered by the Government 

or the accused, Rule 404(b) evidence is admissible only if it is (1) relevant to an issue other than 

character, (2) necessary, and (3) reliable" and that the accused must "demonstrate that the reverse 

404(b) evidence is probative of his innocence, [and] show that Rule 403 considerations do not 

substantially outweigh the probative value of the evidence.") (internal citations omitted); United 

States v. Islas-Bravo, 2008 WL 2783271, at * 5, 7 (N.D. Iowa July 16, 2008) (stating that 

"'reverse 404(b)' evidence should be judged against essentially the same standards that apply to 

'ordinary 404(b)' evidence" and proceeding to engage in analysis applying the Rule 403 

7 404(b) evidence offered by a defendant is frequently called "reverse 404(b) evidence." See e.g., 
Norwood v. State, 95 A.3d 588, 596 (Del. 2014) ("In contrast to ordinary 'other crimes' 
evidence, which is used to incriminate criminal defendants, 'reverse 404(b)' evidence is utilized 
to exonerate defendants."). 
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tangential occurrences, see e.g., United States v. McVeigh, 153 F.3d 1166, 1191 (10th Cir. 1998) 

(holding that a defendant's attempt to introduce "unsupported speculation that another person 

may have done the crime" creates the "grave risk of jury confusion, and it invites the jury to 

render its findings based on emotion or prejudice."), it is eminently reasonable to require 

defendants to make a preliminary showing that the conduct or act they wish to put in front of the 

jury actually occurred. See People v. Flowers, 644 P.2d 916, 918 (Colo. 1982) (recognizing in 

the context of 404(b) evidence that "[c]learly, a defendant may prove his innocence by 

establishing the guilt of another" but stating that "[e]vidence which merely casts suspic~on on an 

unidentified person, however, need not be admitted."); cfSyl. Pt. 2, State v. Jonathan B., 230 W. 

Va. 229, 737 S.E.2d 257,260 (2012) (holding, in the context of 404(b) evidence offered against 

a defendant, that the circuit court must find by a preponderance of the evidence that the alleged 

prior act actually occurred and that absent such a finding, the proffered evidence must be 

excluded); St. Clair v. Commonwealth, 455 S.W.3d 869, 890 (Ky. 2015) (recognizing that to be 

admissible, evidence of prior bad acts must be supported by substantial independent 

confirmation that the events occurred). Given that 404(b) (and the McGinnis procedure) serves a 

legitimate, non-arbitrary purpose and imposes only a relatively slight barrier, its application to 

criminal defendants (in the same manner that it applies to all other parties) does not abridge the 

constitutional right to put on a meaningful defense. See Rock, 483 U.S. at 55-56 (holding that 

restrictions on a criminal defendant's right to present evidence "may not be arbitrary or 

disproportionate to the purposes they are designed to serve."); cf State v. Donald, 178 Wash. 

App. 250, 316 P.3d 1081 (Wa. 2013) (holding that because Washington's Rule 404(b) "is 

neither arbitrary nor unreasonably related or disproportionate to the ends it is designed to serve" 
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it was not susceptible to a constitutional challenge by a defendant who was precluded from 

introducing 404(b) evidence against an accomplice). 

Finally, Petitioner notes that by adhering to the McGinnis procedure, the circuit court 

"forced him to choose between testifying . . . and [thereby] expos[e] himself to cross

examination pretrial, or foregoing an important aspect of his intended theory of the case." Pet. 

Br. at 22. It is evident from the record that Petitioner did not put on any direct evidence in 

support of his contention that Jason was a drug dealer because the only evidence he had to that 

affect was his own testimony. (See App. Vol. I at 451-52). Though he does not directly cite the 

Fifth Amendment (or Article III § 5 of the West Virginia Constitution), his brief implies that the 

McGinnis's requirement of a preliminary showing could, in situations when the only evidence a 

defendant had was his own testimony, create a self-incrimination problem. See Pet. Br. at 22,24

25. However, it should be noted that the scope of any cross-examination would be sharply 

limited by Rule 1 04( d) which states that, "[b]y testifying on a preliminary question, a defendant 

in a criminal case does not become subject to cross-examination on other issues in the case." W. 

Va. R. Evid. 1 04( d). It is reasonable to conclude that by limiting cross-examination to the 

preliminary question about which Petitioner had testified - that is, the prior bad act or criminal 

acts of a third-party - there is no way that Petitioner would be forced to offer any potentially 

self-incriminating testimony, and thus the right protected by the Fifth Amendment would not be 

abridged. 

C. 	 The State introduced sufficient evidence to sustain a conviction for first-degree 
murder. 

Petitioner argues that the State failed to introduce sufficient evidence to establish 

premeditation, and thereby sustain a conviction for first-degree murder. Despite his claim, 
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Petitioner's argument fails because the record does contain circumstantial evidence from which a 

rational jury could conclude that Petitioner premeditated the killing of Jason. 

When undertaking review of the sufficiency of the evidence underlying a criminal 

conviction, "[a]n appellate court must review all the evidence, whether direct or ,circumstantial, 

in the light most favorable to the prosecution and must credit all inferences and credibility 

assessments that the jury might have drawn in favor of the prosecution." Syl. pt. 3, in part, 

State v. Guthrie, 194 W. Va. 657, 663, 461 S.E.2d 163, 169 (1995) (emphasis added). A guilty 

verdict should be set aside "only when the record contains no evidence, regardless of how it is 

weighed, from which the jury could find guilt beyond a reasonable doubt." Id. (emphasis added). 
\l). 

Petitioner's claim that the record contains no evidence demonstrating premeditation is 

belied by his brief, wherein he acknowledges that Jason's home was on the top of a steep hill, 

and that the State introduced evidence that Petitioner parked his car at the bottom of that hill, 

around a comer, rather than at a location closer to Jason's residence. See Pet. Br. at 26; (see also 

App. Vol. II. at 1386). This evidence was central to the State's theory of premeditation, and it 

was important enough that a specific observation was made by the prosecutor during the site 

view which the jury participated in on the first day of trial. (See App. Vol. I at 1101-1115). 

During that jury view, the prosecutor instructed the jury to take note of "[t]he parking space there 

in front of the Pratz home." (Id at 1114). At closing argument, the State argued that the reason 

Petitioner didn't park in the parking space in front of the Pratz home, but rather parked "at the 

bottom of the hill, around the comer" demonstrated that Petitioner "ke[pt] his car as far away 

from Jason's house as he could ... because he was there to kill Jason Pratz." (App. Vol. II at 

2073). 
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This evidence - including both testimony about where the car was parked, and the spatial 

understanding of the scene garnered from the jury view - taken in conjunction with evidence that 

suggested Petitioner brought the murder weapon with him to the scene of the crime in his 

backpack, (see id 1844-45, 1864-65),8 provide circumstantial evidence that Petitioner drove to 

the neighborhood where the murder was committed, parked away from the scene for a nefarious 

purpose,9 then marched up the hill to commit the murder. Although the State's case relies heavily 

on circumstantial evidence, this Court explained in Guthrie that "when reviewing a conviction, 

we may accept any adequate evidence, including circumstantial evidence, as support for the 

conviction." Guthrie, 194 W. Va. at 668, 461 S.E.2d at 174. Accordingly, it is evident from the 

record that, giving the prosecution the benefit of all reasonable inferences that could be drawn 

therefrom, that State introduced sufficient evidence from which a rational jury could conclude 

that Petitioner premeditated the murder of Jason Pratz. Guthrie requires nothing more. 

8 Evidence at trial established that there were as many as sixteen firearms in Jason's residence. 
(See App. at Vol. II at 1292, 1298). The State's evidence tending to show Petitioner brought a 
weapon with him is indicative of the fact that Petitioner went to Jason's residence with an intent 
to kill. 
9 In closing, the State did not proffer an exact reason as to why Petitioner parked his car away 
from the Pratz residence, but it is not difficult to see the inferences which can be garnered from 
the State's argument about that piece of evidence. For instance, the jury could infer that 
Petitioner parked his car away from Pratz residence so that no one would be able to say they saw 
his vehicle parked directly outside the scene of the murder. Alternatively, parking at the bottom 
of the hill would make it less likely that Jason would be alerted to Petitioner's presence and 
impending arrival, permitting Petition to retain the element of surprise, or at least prevent Jason 
from being able to prepare for the encounter (perhaps by arming himself). It does not matter 
what inference the jury actually relied upon when reaching their conclusion, only that there were 
reasonable, logical inferences that could be drawn from the evidence adduced at trial, upon 
which the jury's conclusions as to all the necessary elements cab flow. Guthrie, 194 W. Va. at 
668, 461 S.E.2d at 174 ("[T]he relevant inquiry is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact could have found the essential 
elements of the crime proved beyond a reasonable doubt."). 
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CONCLUSION 

For the reasons set forth above, it is apparent that the circuit court did not err when it 

denied Petitioner's request for a change of venue and adhered to the procedure established in 

McGinnis. Furthermore, it is evident that there was sufficient evidence to support Petitioner's 

first-degree murder conviction. Accordingly, this Court should reject Petitioner's assignments of 

error and deny the requested relief in its entirety. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 
Respondent, 

By Counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 
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