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REPLY ARGUMENT 


I. 	 The Circuit Court should have Granted Petitioner's Motion for Change of 
Venue. Excessive Publicity Created a Shared Sentiment in Brooke County 
that Petitioner was Guilty and did not deserve a Trial. 

A trial court abuses its discretion if it denies a criminal defendant's motion for change of 

venue where the defendant has shown good cause. W. Va. Const. Art. 3, § 14. "A present hostile 

sentiment against an accused, extending throughout the entire county in which he is brought to 

trial, is good cause for removing the case to another county[.]" Syllabus Point 1, State v. Siers, 

103 W. Va. 30, 136 S.E. 503 (1927). Petitioner meets this burden because (1) there was "apparent 

and excessive" publicity of his case in Brooke County, AR. 908, (2) the publicity exposed the 

community to inflammatory details jurors should not have known, and (3) as a result, Brooke 

County was so hostile towards Petitioner he could not receive a fair trial there. 

1. 	 There was Excessive Pretrial Publicity of Petitioner's Case because of the 
Sensational Nature of the Homicide. 

The circuit court found the publicity to be "apparent and excessive." AR. 908. Pretrial, 

the court had to close proceedings to prevent the media from reporting confidential matters and 

during the trial, the media interrupted court proceedings in the jury's presence - twice. A.R. 794, 

1155, 1180. Nonetheless, the State argues the media coverage was not extensive because the 

record only contains excerpts from one newspaper, three online articles, and dozens of social 

media comments. Resp. 's Br. 11. This argument is misplaced. 

Petitioner concedes the record contains exemplary news sources, and that the full scale of 

media coverage was much more extensive. In addition to the exhibits included in Petitioner's 

motion, the Brooke County jurpr questionnaires indicate extensive knowledge of Petitioner's 

case from several other sources. See, e.g., AR. 2933. The exemplary news articles also list 

additional sources, which confino the questionnaires' representations. See, e.g., A.R. 37. At a 
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minimum, Petitioner's case was reported upon by ABC News (via Good Morning America, a 

nationally syndicated television program), WTRF -TV, CBS, WTAE-TV, Intelligencer-Wheeling 

News Register, Weirton Daily Times, WTOV-TV, and local radio stations. AR. 36-49, 2789, 

2933, 2547. The circuit court found this publicity excessive, especially given the size of Brooke 

County. A.R. 908. 

The State's argument also plac~s too much emphasis on the degree of media coverage. 

The issue is knowledge within the community, and ultimately whether Petitioner could have 

received a fair trial because of its impact. See Siers, 103 W. Va. at Syllabus Point 1. Here, 

Petitioner also introduced direct evidence showing the extent of knowledge within Brooke 

County about his case. The juror questionnaires show that over 67% of the community knew 

about the case. Petro's Br. 11. Nearly 20% felt a personal connection to the crime, the decedent, 

or his family, owing to the small size of Brooke County. Id These numbers grew by the time of 

trial; jurors who had previously indicated no knowledge of the case in their questionnaires 

disclosed that they had learned of it by the time of trial. A.R. 884, 911, 920. One juror 

questionnaire even warned, "Too much information in the local news has more than likely 

tainted your jury pool." A.R. 2939. Based on these questionnaires, Petitioner commissioned a 

statistical study of Brooke County. A.R. 2422. The expert statistician concluded that up to 

71.65% ofpotential jurors would have a preconceived notion of the case. AR. 2430. 

Upon this record, the circuit court denied Petitioner's motion despite acknowledging that 

the pretrial publicity was "apparent and excessive[,]" and that it would be impossible to select a 

jury from Brooke County unfamiliar with the case. AR. 908. The State's argument does not offer 

a compelling reason to discard these findings, or the circuit court's further finding that the State 

was partially to blame for the publicity. AR. 759. Because the knowledge fostered by this 
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publicity extended to inadmissible issues that created a hostile sentiment against Petitioner, he 

did not receive a fair trial and the circuit court erred by denying the motion for change ofvenue. 

2. 	 The Media Reported Inadmissible and Inflammatory Facts about 
Petitioner's Competency, Escape, and Electronic Restraints to Brooke 
County That Potential Jurors Should not have known. 

The media exposed the community to inadmissible and inflammatory pretrial details that 

should not have been publicized to potential jurors, A.R. 36-39, 3065-66, 2978, as opposed to 

basic facts concerning the crime. See Syllabus Point 3, State v. Derr, 192 W. Va. 165,451 S.E.2d 

731 (1994). The State's argument does not address this distinction, See Resp. 's Br. 12, and the 

Response all but ignores the actual substance of the news reports. The most sensational details of 

the case, comprising the backbone of all news coverage, were those concerning the escape from 

Sharpe Hospital and the State's desire to restrain Petitioner vvith a stun belt - facts which served 

no legitimate purpose in his trial but which were highly prejudicial. See A.R. 68; Deck v. 

Missouri, 544 U.S. 622, 628, 125 S. Ct. 2007, 2012 (2005). The State's argument conflates these 

facts with simple knowledge that a homicide occurred in the county. Resp. 's Br. 12. The two 

situations are distinct, and the State's failure to address the distinction is fatal to its argument. See 

State v. Williams, 172 W. Va. 295, 303, 305 S.E.2d 251,259 (1983) ("The extent and character of 

adverse pretrial publicity are substantial factors to be considered in determining whether to grant 

a defendant's motion for change ofvenue. "). 

The distinction between media reports of the underlying facts versus inadmissible pretrial 

matters is important. The jurors will learn the case facts in the course of trial, and the 

presentation of the evidence can alleviate misconceptions. This does not apply to information the 

jury should never hear. A defendant cannot effectively voir dire on inadmissible evidence, 

address it through argument, or seek limiting instructions without ringing the very bell he or she 
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rightfully seeks to silence. As one juror questionnaire indicated, "The information heard outside 

of court will always be in the back of your mind." A.R. 2745. 

In this case, the news coverage focused on the escape from Sharpe Hospital and the 

State's subsequent request for a stun belt. A.R. 36-49. While incompetent, Petitioner escaped 

from Sharpe. See A.R. 2283. Law enforcement and the media mobilized the community to search 

for Petitioner in a "full out manhunt." A.R. 2285-87. Petitioner escaped to Lewis County on foot, 

yet the Brooke County Sheriff reached out to the Northern Panhandle media. A.R. 40. WTRF-TV 

reported that "Police need your help locating this man[,]" and requested viewers to "SHARE this 

post to widen the search for Zuccaro." Id. Even though the court had ruled Petitioner 

incompetent, the Brooke County Sheriff told a Northern Panhandle audience that he was a ''very 

plotting, very controlling person," who would do whatever else was necessary to evade capture. 

A.R. 40. 

When the State sought to introduce this at trial, the court declined to hold a hearing and 

denied the State's motion by letter to the parties: "The Court will not permit evidence of an 

incompetent person's attempt to flee a mental hospital in a murder trial. It is not relevant to any 

issue in the trial and, if relevant, is subject to 403 exclusion." Id. However, it was unnecessary 

for the prosecution to introduce the escape at trial - the State's law enforcement arm already 

disseminated the information to the jury pool extrajudicially. A.R. 36-49. The questionnaires 

confirm this, l and members of Petitioner's jury knew about the escape. A.R. 2978, 3065-66. It 

1 "Charged & escaped hospital after found competent to stand trial. Sounds guilty to me." A.R. 
2530. "ESCAPES & is taken back into custody after he tried to RUN. My opinion based on what 
I read, heard, saw on TV is that Rocco is guilty." A.R. 2539. "My opinion is he would not have 
tried to escape if he were not guilty." A.R. 2547. "Probably guilty or he wouldn't have escaped 
and tried to run." A.R. 2583. "I think he is guilty. He must be pretty competent if he escaped a 
psychiatric hospital." A.R. 2610. "Because Zuccaro escaped from the hospital makes me feel like 
he is guilty and because authorities warned the public that he was a danger to the public." A.R. 

4 




was impossible to impanel a jury in Brooke County that did not know about the escape, and 

impossible for Petitioner to mitigate this knowledge. See AR. 908. 

In addition, the media reported to the community that the State sought to restrain 

Petitioner with a stun belt one day after the State filed its unsealed motion for heightened 

security. See AR. 37. The State indicated it needed the restraint to prevent Petitioner from 

"fleeing or harming others." A.R. 36. According to the print and television media, the State 

further believed the belt's presence would not interfere with Petitioner's right to a fair trial since 

the jurors would not know about it. Id. Stun belts, at least to the same extent as other restraints or 

prison garb, convey the idea that the defendant is dangerous, a threat to the jury (if not the 

community), and probably guilty. Deck, 544 U.S. at 626-27; Estelle v. Williams, 425 U.S. 501, 

504-05,96 S. Ct. 1691, 1693 (1976). The defendant's restraint suggests to the jury that the trial is 

a formality because everyone knows he is guilty. Cf Deck, 544 U.S. at 633. Accordingly, the 

jury should not have known of the restraint, but the media reports ensured most potential jurors 

in Brooke County would know. 

The media's coverage of Petitioner's case, particularly on issues irrelevant to Petitioner's 

guilt but excessively prejudicial, tainted the jury pool. The State may have only been partially 

responsible but that does not relieve it of its obligation to provide Petitioner a fair trial. He could 

not receive that in Brooke County. AR. 759. 

2763. "I believe he wouldn't have tried to escape if he didn't do it." AR. 2799. "Because they 
say he has escaped twice and capable of planning and plotting and escaping and has mental 
issues." A.R. 2822. "Guilty because he escaped from the hospital and ran from the law." A.R. 
2871. "News 9 and articles in the Herald Star tend to portray him as guilty. Plus his escape 
adventure leads you to believe he knows exactly what he did," A.R. 2933. "I think if he wasn't 
guilty he wouldn't have escaped from the mental facility[.]" A.R. 2952. "Only guilty people 
escape police custody to avoid prosecution for the alleged crime." A.R. 2961. 
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3. 	 This Widespread Knowledge of Inadmissible and Inflammatory Evidence 
Created a Present, Hostile Sentiment towards Petitioner. Juror 
Questionnaires from Brooke County and Social Media Postings Indicate a 
Large Proportion of the Jury Pool Presumed Petitioner's Guilt, Did not 
Think he Deserved a Trial, and Even called for his Extrajudicial 
Execution. 

Unquestionably, evidence of flight and in-court restraints can prejudice defendants. Deck, 

544 U.S. at 630-32; see Syllabus Point 6, State v. Payne, 167 W. Va. 254, 280 S.E.2d 72 (1981). 

The record below further shows that the excessive media reporting actually did impact the 

county and the jury pool, creating a present, hostile sentiment towards Petitioner. 

The social media comments show open hostility towards Petitioner. Many commenters 

expressed frustration that such an open and shut case should even go to trial: "Should be in JAIL 

ALREADY COURT STSTEM FAILURE!" See A.R. 39. In fact, identity was a crucial issue at 

trial and not at all settled. A.R. 1180-92. Some expressed displeasure that West Virginia would 

not execute someone as guilty as Petitioner. A.R. 48 ("Good reason to bring back capital 

punishment... no escaping that! !!"). Others did not think the death penalty was necessary, 

suggesting mob justice as a substitute. A.R. 47 ("[W]e have our own handheld version of 

'homeland security' we'd love to demonstrate for him."). These hostile sentiments, which run 

throughout the social media postings, are troubling, especially those responding to the Brooke 

County Sheriff's request for assistance. One commenter said, "My gun is loaded[,]" and another 

asked, "Is this a shoot on sight deal?" A.R. 49. This Court has previously found abuses of 

discretion for failure to change venue under these circumstances, especially where, as here, A.R. 

759, the State contributed to the hostile atmosphere. See State v. Sette, 161 W. Va 384,392,242 

S.E.2d 464, 469-70 (1978); State v. Weisengoff, 85 W. Va. 271, 101 S.E. 450, 452-53 (1919); 

State v. Greer, 22 W. Va. 800,808 (1883). 

The response does not defend these comments; rather, it suggests some comments may 
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originate from outside the Northern Panhandle and Lewis County. Resp.'s Br. :th. 1. However, 

this does not adequately account for the context of the news coverage leading to the comments. 

The exemplary news articles from Petitioner's motion are all from within the Northern 

Panhandle's media market. A.R. 36-49. When the Brooke County Sheriff spoke with reporters, 

he chose a Northern Panhandle news station. A.R. 40. The juror questionnaires and statistical 

analysis were limited to Brooke County and express preconceived notions of guilt and hostility 

towards Petitioner, echoing the comments. Over 67% of questionnaires indicated prior 

knowledge of the case2, and nearly a quarter expressed a preconceived notion of guilt.3 Of those 

who already believed Petitioner guilty, the majority based their opinions on information reported 

by the media. See supra, :th. 1. 

Notwithstanding the fact that the ultimate issue is whether there is a hostile sentiment 

within the county, the State argues that the members of Petitioner's jury all said they could be 

fair. Resp.'s Br. 14-15. However, the State bases this argument on a misreading of State v. 

Williams, 172 W. Va. 295, 305 S.E.2d 251 (1983). In Williams, the defendant complained of 

pretrial articles discussing the basic facts of the crime that the jury heard in the course of the 

trial. Williams, 172 W. Va. at 302. The Court described these as "innocuous." Id. The paper 

published additional articles, but not until after jury selection concluded and the trial began. Id. 

The Court ruled this did not reach the level ofa present hostile' sentiment, and denied relief. Id. at 

303. Subsequent to this holding, the Court stated in a footnote that there was no evidence pretrial 

publicity prejudiced Willianls. Id. at :th. 2. The State argues this is because the jurors said they 

2 A.R. 2448, 2475, 2493, 2501, 2510, 2519, 2528, 2537, 2546,2573, 2582, 2591, 2609, 2618, 

2627, 2636, 2654, 2690, 2699, 2726, 2762, 2780, 2789, 2798, 2807, 2816, 2825, 2834, 2852, 

2861, 2870, 2879, 2888, 2908, 2933, 2942, 2951, 2960, 2969, 2978, 2987, 2996, 3002, 3029, 

3038,3056,3065,3074,3083,3092,3101, and 3119. 

3 A.R. 2520, 2529, 2538, 2547, 2573, 2583, 26lO, 2619, 2637,2655, 2700, 2763, 2799, 2817, 

2862,2871,2934,2952, and 2961. 
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could be fair, however the record does not support this interpretation. See id. The pretrial 

publicity was innocuous, and there is no credible indication the jurors read the post-trial news 

articles. See id. at 302-03. By contrast, in this case eight jurors including the alternate had 

experienced the publicity, knew of the escape, and the foreperson even heard a false rumor 

circulated on Facebook that while on the run, Petitioner had killed "again." A.R. 877-1096; 905, 

2978, 3065-66. 

In essence, the circuit court got the facts right, but got the ruling wrong. The circuit court 

found that the publicity surrounding Petitioner's case was "apparent and excessive[,]" especially 

for Brooke County. A.R. 908. The court further found the State contributed to the atmosphere of 

lawlessness and chastised it for its role in fomenting hostility. A.R. 759. Finally, the circuit court 

found that due to the publicity, it would be impossible to select a jury that did not know about 

Petitioner's case. A.R. 908. Under these facts, and because the publicity concerned inflammatory 

facts that created a present, hostile sentiment towards Petitioner, the circuit court abused its 

discretion by not granting Petitioner's motion for change of venue. 

II. 	 The Circuit Court Should Have Accepted a Proffer of 404(b) Evidence 
Rather than Requiring Petitioner to Prove to the Court's Satisfaction he was 
telling the Truth as a Prerequisite to Petitioner Testifying on his Own Behalf. 

The circuit court erred by applying the preliminary fact-fmding requirement of the 

McGinnis test to Petitioner's 404(b) evidence. See A.R. 451-53. There is no question West 

Virginia Rule of Evidence 404(b)4 applies to criminal defendants, and that outside the jury's 

4 "(b) Crimes, Wrongs, or Other Acts. 

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a 

person's character in order to show that on a particular occasion the person acted in accordance 

with the character. 
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presence Petitioner must identify a relevant purpose and satisfy WVRE 403. See Syllabus Point 

2, State v. McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994). However, the preliminary fact

finding required by McGinnis - whereby the court must determine by a preponderance of the 

evidence that the bad act occurred and the defendant committed it, id, - is a prophylactic 

procedure to protect the defendant. See State v. Dolin, 176 W. Va. 688, 692, 347 S.E.2d 208, 

2012-13 (1986) (overruled on other grounds). The circuit court's incongruous application of this 

rule against Petitioner led it to exclude relevant evidence it judged incredible, rather than leaving 

that determination to the jury. Petitioner argues, as an apparent matter of first impression, that 

when reviewing 404(b) evidence offered by a criminal defendant, courts should forego the 

preliminary fact-finding of McGinnis and instead apply the federal test for admitting bad acts 

evidence. Accordingly, instead of deciding for themselves whether putative 404(b) evidence is 

true, circuit courts should inquire only whether, if believed by the jury, the evidence would be 

relevant for a proper purpose and be more probative than unfairly prejudicial. See Huddleston v. 

u.s., 485 U.S. 681, 691-92, 108 S. Ct. 1496, 1502 (1981). 

The State responds that a footnote in McGinnis, with no bearing on its holding, says 

McGinnis applies to the defense as well. Resp. 's Br. 19. Not only is this dicta, it is also beside the 

point. The ultimate question is a normative one - should trial courts make a WVRE 104(a) 

factual finding when evaluating a defendant's 404(b) evidence, or instead follow the federal 

(2) Permitted Uses; Notice Required This evidence may be admissible for another purpose, such 

as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of 

mistake, or lack of accident. Any party seeking the admission of evidence pursuant to this 

subsection must: 

(A) provide reasonable notice of the general nature and the specific and precise purpose for 

which the evidence is being offered by the party at trial; and 

(B) do so before trial--or during trial if the court, for good cause, excuses lack of pretrial notice." 

WVRE 404(b). 
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practice of accepting a proffer? The State does not squarely answer this question, but law, fact, 

and policy dictate that this Court adopt the latter approach. 

To the extent the State's argument addresses the normative question, it cites foreign 

authority indicating that courts should treat reverse 404(b) evidence in the same manner they 

treat bad acts evidence offered by the State. Resp. 's Br. 22, citing U.S. v. Rubio, 1996 WL 

329630 at * 4, 87 F.3d. 1309 (4th Cir. 1996) (per curiam). Here, the State proves too much. 

Those cases largely apply Huddleston to the State's evidence, and thus do not require McGinnis's 

preliminary fact-finding when defendants seek to introduce 404(b) evidence (or the state's 

analogue). Huddleston's approach, which Petitioner promotes, is the majority rule. State v. 

Seacat, 366 P.3d 208, 215-16 (Kan. 2016). Only a minority requires courts to inquire into the 

truth of bad acts evidence offered by the prosecution, but these states do not appear to apply the 

same rule to evidence offered by defendants.5 Not all states have addressed the issue, and some 

do not treat a defendant's evidence as "bad acts" evidence at all, see, e.g., Harmon v. State, 441 

S.W.3d 891,894 (Ark. 2014); People v. Hall, 718 P.2d 99, 104 (Cal. 1986). However, Petitioner 

has not located any state court of last resort that explicitly requires a defendant to convince the 

trial court its 404(b) evidence is true as a condition ofadmissibility.6 

5 Compare People v. Cruz, 643 N.E.2d 636, 655 (Ill. 1994) (defendant must show probative 
value) with People v. Pikes, 998 N.E.2d 1247, 1252 (Ill. 2013) (State must prove crime occurred 
and defendant committed it); Compare People v. Elmarr, 351 P.3d 431, 440-41 (Colo. 2015) 
with People v. Garner, 806 P.2d 366, 372 (Colo. 1991); see State v. Weaver, 97 A.3d 663, 674 
(N.l 2014); State v. Machado, 246 P.3d 632, 635 (Ariz. 2011); State v. Durgin, 82 A.3d 902, 

906 (N.H. 2013) (court looked for relevant nexus between defense proffer and stated purpose, 

rather than looking for "clear proof' the defendant committed the act). 

6 See State v. Hedge, 1 A.3d 1051, 1072 (Conn. 2010); Norwood v. State, 95 A.3d 588, 598 (Del. 

2014); Rivera v. State, 561 So.2d 536,539 (Fla 1990) (if relevant evidence ''tends in any way, 

even indirectly, to establish a reasonable doubt of defendant's guilt, it is error to deny its 

admission."); Bradshaw v. State, 769 S.E.2d 892, 896 (Ga. 2015); State v. Calara, 322 P.3d 931, 

942 (Haw. 2014) (purpose of Rule 104 hearing to determine whether defendant has relevant 

evidence); Footnote 2, State v. Johnson, 227 P.3d 918 (Idaho 2010); Camm v. State, 908 N.E.2d 
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The fIrst and best reason for the consensus that courts should accept proffers of 

defendants' 404(b) evidence is that the only reason McGinnis requires preliminary fact-finding is 

to protect defendants, the usual targets of bad acts evidence. McGinnis, 193 W. Va. at 158. In 

McGinnis, this Court modifIed the Huddleston test for evidence offered against criminal 

defendants because it did not adequately protect their rights. Id Rule 404(b) evidence is uniquely 

prejudicial against defendants because the jury may convict based on past misconduct or 

presume the defendant acted in conformity with past wrongdoing. McGinnis, 193 W. Va. at 158 

("To expose the jury to Rule 404(b) evidence before the trial court has determined by a 

preponderance of the evidence that the acts were committed and that the defendant committed 

them would in our view subject the defendant to an unfair risk of conviction regardless of the 

jury's ultimate determination of these facts."); See also State v. Willett, 223 W. Va. 394,401-02, 

215,224, (Ind. 2009); Burton v. Com., 300 S.W.3d 126, 136 (Ky. 2009); La. Code Evid. Ann. art. 
1104; State v. Mitchell, 4 A.3d 478, 484 (Me. 2010) (relevance inquiry based on defense 
proffer); Ruffin Hotel Corp. of Maryland v. Gasper, 17 A.3d 676, 694 (Md. 2011); Com. v. 
Rosenthal, 732 N.E.2d 278, 280-81 (Mass. 2000); People v. VanderVliet, 508 N.W.2d 114, 126 
(Mich.1993), amended, 445 Mich. 1205, 520 N.W.2d 338 (1994); Lester v. State, 692 So. 2d 
755, 779 (Miss. 1997) (overruled on unrelated grounds); State v. Reese, 274 S.W.2d 304, 307 
(Mo. 1954) (issue is logical relevancy of proffer); State v. Clifford, 121 P.3d 489, 497 (Mont. 
2005); State v. Timmerman, 480 N.W.2d 411, 419-20 (Neb. 1992); see Durgin, 82 A.3d at 906 
(court looked for relevant nexus between defense proffer and stated purpose, rather than looking 
for "clear proof' the defendant committed the act); State v. Serna, 305 P.3d 936, 940 (N.M. 
2013); People v. Primo, 753 N.E.2d 164, 169 (N.Y. 2001) (procedure tracks, but does not cite, 
Huddleston); State v. Stager, 406 S.E.2d 876, 890 (N.C. 1991); State v. Broom, 533 N.E.2d 682, 
690 (Ohio 1988) (noting congruence between state and federal standard); Or. Rev. Stat. Ann. § 
40.170 (West); Com. v. Hicks, 91 A.3d 47, 50 (Pa. 2014) (relevance ruling based on proffer); 
State v. Rodriguez, 996 A.2d 145, 151-52 (R.1. 2010); State v. Wright, 593 N.W.2d 792, 798-99 
(S.D. 1999); State v. Lucero, 328 P.3d 841,850 (Utah 2014); State v. Wheel, 587 A.2d 933, 943 
(Vt. 1990); State v. Norlin, 951 P.2d 1131, 1136 (Wash. 1998) (State's proffer sufficient if 
enough evidence at trial to a support a fInding by the jury); State v. Gray, 590 N.W.2d 918, 930 
(Wis. 1999); Williams v. State, 99 P.3d 432,439 (Wyo. 2004); cf State v. Ferguson, 804 N.W.2d 
586, 591 (Minn. 2011) (proffered foundation sufficient); State v. Mercer, 672 S.E.2d 556, th. 9 
(S.C. 2009) citing Holmes v. South Carolina, 547 U.S. 319, 330-31, 126 S. Ct. 1727 (2006). 
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674 S.E.2d 602, 609-10 (2009) (Ketchum, J., concurring). The State, of course, is not at risk of 

conviction, and the response argument does not address this simple truism. 

The interests and equities flip when the defense offers 404(b) evidence as demonstrated 

by this very case. Petitioner intended to testify that the decedent lost his hospital job when he 

was caught stealing medication and turned to selling drugs and guns to support himself. A.R. 10

18, 451-53. Text messages from the decedent's phone arguably show he was selling guns, 

including the same caliber handgun used to kill him with a barrel threaded to receive a silencer 

"cuz you never know who [the alleged buyer] will have to do quietly." A.R. 463-66. Petitioner's 

proffered testimony was the only evidence of drug sales. A.R. 451-52 Based on this evidence, 

Petitioner intended to argue that although he had no motive to harm the decedent, others would 

have such a motive because of the danger inherent to the decedent's new vocation. A.R. 10-18, 

451-53. However, the circuit court's insistence on preliminary fact-finding under McGinnis 

chilled Petitioner's advocacy and seriously impeded his defense. 

Petitioner could not testify at trial without first convincing the circuit court he was telling 

the truth. WVRE 1 04( d) limits cross-examination to the preliminary fact at issue, but in practice, 

there is no bright line delineating the proper scope of questioning. Here, the preliminary question 

inextricably entwined with the question of the killer's identity. Had Petitioner testified in camera, 

he would have been gambling that the State and circuit court would agree with the defense 

concerning the proper scope of questioning. The State could cross-examine him on issues he did 

not anticipate, had not prepared for, and could be impeached with later. This risk significantly 

hampered Petitioner's theory of defense. Instead of being able to argue that 1) Petitioner had no 

motive and 2) other individuals did, Petitioner could only argue he had no motive, without any 

plausible narrative for how or why the decedent was killed. Applying McGinnis's preliminary 
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fact-finding to Petitioner's 404(b) evidence therefore overburdened his right to defend himself. 7 

To prevent this chilling effect and protect def~ndants' right to a fair trial - consistent with 

the spirit of McGinnis - trial courts should accept defense proffers rather than engaging in 

preliminary fact-finding under WVRE 104(a). However, courts should still conduct a WVRE 403 

balancing test to ensure the evidence's relevant, probative value outweighs any unfair prejudice. 

McGinnis, 193 W. Va. 147 at Syllabus Point 2. The circuit court never reached this inquiry since 

it instead barred Petitioner from testifying because it did not consider his evidence credible. A.R. 

23-24. It will have to conduct this weighing on remand, and therefore this Court should take this 

opportunity to instruct trial courts on the legitimate prejudice concerns that can be weighed 

against a defendant's interest in presenting a defense and having a fair trial. 

When the State seeks to introduce 404(b) evidence against the defendant, the risk of 

unfair prejudice is high. McGinnis, 193 W. Va. at 153 ("[T]he erroneous admission of evidence 

ofother acts is one of the largest causes of reversal of criminal convictions."); Dolin, 176 W. Va. 

at 692 ("[T]he admission of collateral crime evidence is highly prejudicial[.]"); State v. Thomas, 

157 W. Va. 640, 654, 203 S.E.2d 445, 455 (1974) ("The Purpose of the rule is to forbid and 

prevent the conviction of an accused for one crime by the use of evidence that he has committed 

7 See Weaver, 97 A.3d at 674 ("[A]n accused is entitled to advance in his defense any evidence 
which may rationally tend to refute his guilt or buttress his innocence of the charge made."); 
State v. Machado, 246 P.3d 632,635 (Ariz. 2011) ("[I]f Rule 404(b) were interpreted to exclude 
highly probative evidence that someone other than the defendant committed the crime, other due 
process concerns might be implicated."); State v. Hedge, 1 A.3d 1051, 1072 (Conn. 2010) ("In 
our view, the right of an accused to offer evidence of a person's character, past criminal 
convictions or other prior bad acts, in support of a third party culpability defense, also is 
compelled by the right to present a defense guaranteed by the sixth amendment, and, as a general 
matter, its use should be limited only by the rules relating to relevancy and balancing."); Blair v. 
Com., 144 S.W.3d 801, 810 (Ky. 2004) ("Exclusion of evidence that an [alleged alternative 
perpetrator] had both the motive and the opportunity to commit the act for which the accused is 
charged deprives the accused of the Due Process right to present a defense."); See also 
Washington v. Texas, 388 U.S. 14, 19, 87 S. Ct. 1920, 1923 (1967) (right to present evidence); 
Rock v. Arkansas, 483 U.S. 44, 49, 107 S. Ct. 2704, 2708 (1987) (right to testify). 
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other crimes, and to preclude the inference that because he had committed other crimes 

previously, he was more liable to commit the crime for which he is presently indicted and being 

tried."). However, when the defense introduces 404(b) evidence, the State has no liberty interest 

at stake. Any legitimate prejudice concerns are circumscribed by its obligation to seek justice 

and not merely maintain an overbearing tactical advantage relative to the accused.8 The State's 

interest is therefore limited to ensuring the jury bases its verdict on the evidence and not on 

confusion or prejudice towards the alleged crime victim. See United States v. Aboumoussallem, 

726 F.2d 906, 911 (2d. Cir. 1984) ("[t]he standard of admissibility when a criminal defendant 

offers similar acts evidence as a shield need not be as restrictive as when a prosecutor uses such 

evidence as a sword ... risks of prejudice are normally absent when the defendant offers similar 

acts evidence of a third party to prove some fact pertinent to the defense."). Here, there is little 

risk ofeither. Petitioner's evidence and intended argument were straightforward and pertained to 

the ultimate issue of who killed the decedent rather than a potentially distracting collateral issue. 

There is also little danger of the jury believing the decedent deserved what he got; the decedent 

was the victim of a horrible crime, disproportionate to his alleged bad acts. If the State had any 

lingering concerns about unfair prejudice, it could have sought a limiting instruction. See 

McGinnis, 193 W. Va. at 156. 

8 See State v. Clifford, 121 P.3d 489, 497 (Mont. 2005) ("Unfair prejudice against the 
government is rather rare ... the only possible unfair prejudice against the government occurs 
when the evidence tends to make the jury more likely to find a defendant not guilty despite the 
proof beyond a reasonable doubt ... Only in the rarest circumstances will the district court be 
presented with unfair prejudice to the State in determining the admissibility of reverse 404(b) 
evidence."); State v. Hedge, 1 A.3d 1051, 1071 (Conn. 2010) ("In reverse 404(b)-evidence cases 
... the person against whom the evidence is being offered is not a party to the case and, therefore, 
will not be unfairly prejudiced if the evidence is admitted.") (internal quotations removed); see 
also People v. Cruz, 643 N.E.2d 636, 653 (Ill. 1994) ("[I]n cases where a defendant seeks to 
introduce other-crimes evidence to exculpate himself, there is usually no need for the trial court 
to be concerned with balancing probative value against prejudicial effect."). 
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Furthermore, the relevance of the proffered evidence far outweighs any purported 

prejudice to the State. Drug dealing is inherently dangerous for buyers and suppliers, and 

frequently linked with guns and violent crime. See, e.g., 18 U.S.C.A § 922(q)(1) (West). The 

text messages indicating gun sales were also highly probative. One such exchange described a 

gun that could have been the murder weapon. AR. 463-66. This text indicated the weapon could 

receive a silencer, id, which is significant because a crucial and contested issue at trial was when 

and if anyone in the neighborhood heard gunshots. See AR. 1972, et. seq. If the jury believed 

this evidence, which is the only inquiry the circuit court should have made, then it could have 

inferred that someone other than Petitioner had motive and means to have killed the decedent. 

The McGinnis procedure makes sense for the vast majority of cases, where the State 

seeks to introduce the defendant's bad acts and the risk of an unfair conviction is high. However, 

the interests at stake are different when the defense seeks to introduce 404(b) evidence, making 

the preliminary fact-finding under WVRE 104(a) unnecessary and inequitable. Therefore, 

Petitioner requests that this Court reverse his conviction, permit him to make his full defense on 

retrial, and provide much needed guidance to West Virginia trial courts concerning the 

appropriate test for weighing a defendant's 404(b) evidence. 

Ill. 	 The State Introduced Sufficient Evidence to Convince Rational Jurors 
Beyond a Reasonable Doubt that Petitioner Killed the Decedent with Malice, 
but Not that he did so after a Period of Prior Deliberation. 

Petitioner maintains his innocence, but acknowledges that the State introduced sufficient 

evidence to sustain a conviction for second degree murder. However, there was insufficient 

evidence that Petitioner premeditated, and therefore he requests that this Court reverse his 

conviction for first degree murder. 

The State argues that Petitioner fails to meet his burden of showing no evidence from 
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which ajury could infer premeditation. Resp.'s Br. 26-27. However, this is an unconstitutionally

strict standard. To sustain a criminal conviction, the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution requires proof of each essential element of an 

offense beyond a reasonable doubt. US Const. Amend. XIV; In re Winship, 397 U.S. 358, 364, 

90 S. Ct. 1068, 1073 (1970). Therefore, the proper standard for evaluating the sufficiency of the 

evidence is whether any "rational trier of fact could have found proof of guilt beyond a 

reasonable doubt." Jackson v. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781,2791-92 (1979). 

The difference between the standard required by the Supreme Court of the United States 

and the "no evidence" test asserted by the State is substantial. In Jackson v. Virginia, the United 

States Supreme Court explicitly rejected a "no evidence" standard as too lax. Compare Jackson, 

443 U.S. at 316 with Thompson v. Louisville, 362 U.S. 199,80 S. Ct. 624 (1960). A modicum of 

evidence may satisfy a "no evidence" test, but "it [can ]not seriously be argued that such a 

'modicum' of evidence could by itself rationally support a conviction beyond a reasonable 

doubt." Id at 320. Therefore, although all reasonable inferences must be construed in the light 

most favorable to sustaining the factfinder's verdict, Jackson, 443 U.S. at 319, inferences must 

be rational, not just possible. Jackson, 443 U.S. at 316-17. Courts reviewing sufficiency should 

ask what credibility determinations a reasonable juror would draw rather than necessarily 

deciding all credibility issues in the State's favor. To whatever extent West Virginia's test is 

inconsistent by requiring "no evidence, regardless of how it is weighed," it is unconstitutional 

and this Court should modify it. Compare Jackson, 443 U.S. at 320 with Guthrie, 194 W. Va. at 

Syllabus Point 3. 

The State's argument proceeds entirely from the incorrect premise of a "no evidence" 

test, and consequently is non-responsive. See Resp. 's Br. 26-27. The State's argument does not 
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address Petitioner's arguments that no rational juror could infer premeditation because it 

incorrectly rejects this as the proper standard. Compare id. with Petr's Br 26-28. Instead, it 

argues that the modicum of evidence presented by the State should suffice. Resp.'s Br. 26-27. It 

cannot if it is to be consistent with Jackson. The State's response is likewise silent as to 

Petitioner's argument that his case should be the occasion for this Court to rectify the practical 

difference between second degree murder and premeditated first degree murder. 

CONCLUSION 

Petitioner requests to have his conviction reversed and remanded, and that in any 

subsequent proceeding he not be tried for an offense greater than second degree murder. 

Respectfully submitted, 
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