
lLe-073t8 
p' 

I..~',tr.:' 

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST vrJ.'GJIu.t:.~f! 
PRESSLEY RIDGE; BLKINS MOUNTAIN ). 2~/6JUL 28 Pf-{ 3 I 

, 

I!SCHOQL; ST. JOHN'S HOME FOR CHILDREN; ) 1f4N~~h1i~S; ,;"/':':'; 1 : I Z. I 
ACADEMY MANAGEMENT, LLC;) . ~fJll!i1 'I';.':;'(.'{.[."'(" I I 
STEPPING STONES, INC.; STEPPWG) ~f'-'t..'Ulri:'o{jrlT 
STONE, INC.; and ) /.JnHt 
FAMILY CONNECTIONS, INC., ) 

u) Civ.ActionNo.16-C-1117 

/1i 
I 
!) (Hon: Tod J. Kaufman) 

) 

v. ) 
) ,I) 


WEST VIRGINIA DEPARTMENT OF ) 

HEALTH AND HUMAN RESOURCES, ) 

KAREN L. BOWLING, Cabinet Secretary ) 
 II 
Ofthe West Virginia Department ofHealtb. ) 

and Human Resources, WEST VIRGINIA ) 

BUREAU FOR MEDICAL SERVICES, ) 

CYNTIIIA BEANE, Acting Commissioner ) 

for the West Virginia Bureau for Medical ) 
 L 
Services, WEST VJRGINIA BUREAU FOR ) 
CIDLDREN AND FAMILIES, and NANCY ) IIEXLINE. Commissioner for the West Virginia ) 

Bureau for Children: and Families, ) 


) 
 IRespondents. ) 

", • I'~ 1",",,: -- _- • _ ... p~~ORDER DENYING MOTION FOR PRELIMINARY IIINJUNCTION I I 
On July 28,2016, the parties, by counsel, appeared and presented arguments with respect IIto Petitioners t Verified Petition. for Injunctive Relief and Motion for Temporary Restraining , I 

Order and/or Preliminary Injunctive Relief After considering the arguments of counsel and 

reviewing the parties' submissions and relevant law. the Court DENIES Petitioner's motion for a 

preliminary i~unotion. The Court's findings offact and conclusions oflaw are as follows: I 
fl 

I
II 
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FINDINGS OF FACT 

1. Petitioners are seven entities that provide residential services to youth in West 

Virginia. Petitioners provide services to children under the age of 21, who have been 

professionally evaluated and have been determined to suffer from behavioral, functional, I 
diagnostic, or social SUppOit conditions that require their placement in residential settings outside : I 
of their homes, and for whom the State ofWest Virginia is legally responsible. There are a total 

f I 
oftwenty"four providers of residential treatment services in West Virginia. Five providers offer I !

I I 
emergency shelter services, while nineteen offer non-emergency residential treatment services. , I 

2. Respondents are the West Virginia Department of Health and Human Resources, 

its Cabinet Secretary, the West Virginia Bureau for Medical Services, its Acting Commissioner, 

and the Bureau for Children and Families, its Commissioner. The Secretary of the Department 

of Health and Human Resources is vested with the sole authority by West Virginia law to enter 

into contracts for the residential treatment for children on behalf of the State of West Virginia. 

Respondent Bureau for Medical Services is -the single state agency designated by law to regulate 

the West Virginia Medicaid Program. 

3. Petitioners are currently under contracts for the provision of services with the 

Department. Those contracts allow either party to cancel the contracts, with or without cause, so 

long as written notice is provided within 30 days. 

4. For several years, the Department has engaged .for these services with providers' , , 
I 
; 

whereby the State paid for services under a "bundled" rate. The bundled-rate method of 

reimbursement allowed providers to comingle their rates, including the rates for the daily room, 

board, and supervision, along with the provision ofmedical treatment. 
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5. On September 14, 2015, Respondents notified providers of youth residential 

tl'eatment services tlJat the method of reimbursement for services would change. Specifically, 

rather than reimbursing providers based on a "bundled" rate, the l'eimbursement rates would be 

"unbundled." While providers had previously been allowed to receive a global daily rate for all 

services provided., including room, board, supervision, and medical treatment, providers will now 

have to bill for medical treatment separately for room, board, and supervision. 

6. The payment of room, board, and supervision .will be reimbursed by the Bureau 

for Childl:en and Families with state dollars. The paym~t of qualified medical services will be 

reimbursed by the Bureau for Medical Services, with approximately 75% of the money coming 

from the federal government tlu'ough the Medicaid program. 

7. The initial effective date of tlrls new reimbursement method was initially set as 

July 1, 2016. That date was later moved to .September 1, .2016, as an accommodation to the 

providers, 

8. From September 2015 tlu'ough July 2016, Respondents had a series of meetings 

with providers, including Petitioners. Respondents also offered multiple training sessions for 

providers across the State and online to tram providers in the new reimbursement lllethod. 

9. On June 22,2016, the Depattment submitted a State Plan Amendment ("SPAU ) to 

the federal Centers. for Medicare and Medicaid ("eMS") for approval. 

1O. On June 30) 2016, Respondents 'sent providers the final draft of the new provider 

agreement with a deadline of July 25, 2016, for signature. 

11. Fourteen of the twenty-four providers have signed the new contracts and have 

agreed to be subject to the new "unbundled" method ofrehnbursement, effective September 1, 

2016. 
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12. On July 21, 2016, Petitioners filed this action, seeking an injunction against 
" 

f I 
I! i 

! 
Respondents from implementing changes to the reimbursement of youth residential services 


under the State Medicaid Plan. This Court set a healing on Petitioners' motion for a preliminary 


I 
i 

injunction for July 22, 2016, at 1 :30 p.m. 

13. Plior to the hearing, Respondents agreed to ext.end the signature deadline ft.·om 


July 25,2016, to July 29,2016. Accordingly, thls Court continued the hearing on Petitioners' 
 I 
I 

motion until July 28, 2016, at 11 a.m. I
I ~14. Petitioners did not provide Respondents or the Attorney General with pre-suit 

notice under West Virginia Code § 55-17-3 until July 22,2016. II 
II
I l

CONCLUSIONS OF LAW 

I. PETITIONERS FAllJED TO PROVIDE PRESUlT NOTICE 
II 

1. West Virginia Code § 55-1.7-3 requires a plaintiff to notify the State of the intent 

I I
to sue at least 30 days before. the complaint is filed. This requirement is mandatory and 


jurisdictional. Syl. Pt. 3, Motto v. CSXTrans., me., 220 W. Va. 412,647 S.E.2d 848 (2007). By 


the plain text of the statute, this requirement may be avoided only if the plaintiff proves that 


complying with the statute would have caused irreparable harm, even iftheplaintiffis seeking an 


injunction and 110t money damages. 


2. Despite being aware of the Department's anticipated changes to the State 


Medicaid Plan for months, Petitioners failed to provide the State with pre~suit notification. 'rhis 


failure is not excused, as Petitioners have identified no irreparable harm that would have 


. occurred had· they complied with this jurisdictional mandate. With Petitioners haviIJ.g failed to 


provide pre-suit notification to the State of this lawsuit, this Court lacks jurisdiction to hear this 


case. 
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II. ENTERING THE REQUESTED INJUNCTION WOULD VIOLATE THE I I 
SEJ.>ARATION OF POWERS AND DEPRIVE THE STATE OF ITS 

CONTRACTUAL RIGHTS I 
3. TIle West Virginia Constitution divides the powers of government among the 

I
I 
I 
Ithree branches: "The legislative, executive and judicial departments shall be separate and 

J 

I Idistinct, so that' neither shall exerdse the powers properly belong~g to either of the others; nor I I 
shall any person exercise the powers of more than one of them at the same time[.]" W. Va. I 
Const. art. V, § 1. Under the separation of powers, "[g]enerally speaking, the Legislature enacts 

the law, the Governor and the various agencies of the executive implement the law, and the 

courts interpret the law, adjudicating individual disputes arising thereunder." State ex rei, Barker 

v. Manchin, 167 W. Va. 155, 168, 279 S,E.2d 622, 631 (1981). "[W]henever a .subject is 

committed to the discretion of the legislative or executive department," the separation ofpowers 

therefore provides that "the lawful exercise of that discretion cannot be controlled by the 

judiciary." Danielley v. City ofPrinceton, 113 W. Va. 252, 167 S.E. 620,622 (1933). 

4. The discretion to contract on behalf of the State lies in the executive branch. 

West Virginia law vests the Secretary with fue sole authority and discretion to contract in the 

name of the Department on the State's behalf. Specifically, State law authorizes the Secretary to 

"[s]ign and execute in the name of the state by the State Department of Health and Human 

Resources any contract or agreement with the federal govemment or its agencies, other states, 

political subdivisions of this state, corporations, associations, partnershlps or individuals[.]" W. 

Va. Code §. 9~2~6(4). Yet Petitioners ask this Court to di-sregard that authority and instead 

commandeer the' Department's executive authority to contract for residential treatment services 

without identifYing how the Department has purportedly violate~ the law. Such an injunction 

would clearly violate the separation ofpower~ between the executive and the judiciary. 
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5. This interference in executive discretion is amplified because Petitioners are also 

f I
asking this Court to interfere with the Department's RUthOli.ty in administering the West Virginia ! ! 

I IMedicaid program. Medicaid is a federal-state partnership) and federal law requires each state to !I I f 

designate a "single state agency" to operate their respective Medicaid programs. 42 U.S.C. ! I 
§ 1396a(a)(5). That entity in West Virginia is the Bureau for Medical Serv.ices. W. Va. Code §§ I
9-1-2(n) & 9-2-13(a)(3). Critically, federal law prohibits the designated single state agency 

delegating its authority to "issue policies, rules, and regulations on program matters," 42 C.F.R. 

§ 431.10. Yet Petitioners are asking this Court to interfere in the Department's administration of 

the Medicaid program and place the decision of how providers are to be reimbursed with the 

providers themselves. Simply put) Petitioners cannot command such interference in the 

Medicaid program. I 
6. Additionally, the requested injunction would violate the Department's COlltractual 

rights under the existing provider .agreements. Dndet the provider a.greements that the II 
Department has with Petitioners, either party is free to terminate the agreement, with 30 dayst 

written notice. The Dcparbncnt wants to terminate the current contracts and enter into contracts 

with new tenns that implement the unbundled reimbursement plan. But the injunction' that 

Petitioners request would deny the Department its ability to exercise that contractual option and 

instead force the Department to remain in the current contracts. Neither this Court nor 

Petitioners have the authority to deprive the Department ofthese powers and rights. 

ill. PETITIONERS FAILED TO ALLEGE FACTS THAT SHOW ANY 

WRONGDOING BY THE STATE 


7. It is axiomatic that any claim for relief must be grounded in a cause of action. As 

the Supreme ·Court of Appeals has recognized, "[ s]implicity and infonnality of pleading do not 

pennit carelessness and· sloth: the plaintiffs attorney must know every essential element of his 
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cause of action and must state it in the complai~t." Sticklen v. Kittle, 168 W. Va. 147, 158, 287 

S.E.2d 1481 164 (1981) (internal quotations omitted). ! I 
8. Petitioners' Petition and Motion fail to meet the standards of basic pleading. It II 

f 
seeks an injunction but identifies no cause of action or legal standard that compels that I 
extraordinary relief against the Department. Combing through the Petition, the closest thing to a I 
cause of action are the statutes governing legislative rulemaking. Petitioners contend that the i -
Department has failed to submit the changes in its Medicaid rates through legislative rulemaking. II 
Pet. 8. But Petitioners fail to recognize that Medicaid rate setting is not subject to legislative I I 
rulemaking. ~ather, the Rehabilitation Manual is Deparbnent policy. The Department generally 

provides 30 days' notice for any changes to this policy and solicits public comment, but it is not II 
required to submit changes for legislative approval. 

1/
9. Contrary to Petitioners' claims, Petitioners will not be forced to either forge I , 

I I 
Medicaid reimbursement or violate the law. Petitioners claim that the- Department intends no r ! 

Ichanges to the Rehabilitation Manual. However, Respondents have issued public notice that the 

Manual will be updated prior to September 1., 2016, and that the Manual will comply with the 'I 
proposed changes to reimbursement. I 

10. Furthermore, the State Medicaid Plan is exempt :fl:om legislative rulema1cing. 

Section 29A-1-3(c) states, ''The prOVisions ofthls chapter do not apply to rules relating to ... the 

reoeipt of public assistance/' The Rehabilitation Manual is BMS policy .and not subject to 

legislative rulemaking, as Petitioners allege. To the contrary, BMS is free to amend or revise the 
Rehabilitation Manual without legislative approval. I 

11. Nor do Petitioners identify how the Bureau for Children and Families has failed to IIimplement appropriate rules and regulations regarding the payment of residential trea1ment 

I' 
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I I

facilities. Petitioners do not explain what standards or pro~edures BCF has failed to implement 

or what standards or procedures would assuage their concerns. /1 
i I 

IIf I
12. Petitioners' request for an injunction finds no foundation in the law, and it must 

be rejected. 

IV. PETITIONERS FAILED TO PROVE THAT AN INJUNCTION AGAINST , I 
THE STATE IS WARRANTED I ! 

13. In detennining whether to grant a preliminary injIDlction) courts are guided by a. 

four-factor balancing test. A court should consider (1) the likelihood of11aIlll to the plaintiff if 

an injullction is denied; (2) the likelihood ofharm to the defendant if an injunction is grantoo~ (3) 

the plaintiff's likelihood of success on the merits; and (4) the public interest. Camden-Clark 

Mem 'iHasp. Corp. v. Turner, 212 W. Va. 752, 756, 575 S.E.2d 362, 366 (2002). 

14. These factors compel denying the injunction that Petitioners request. Petitioners 

cannot satisfy their burden of justifying an injunction. Petitioners claim that they will suffer 

irreparable harm if the injunction is not granted. But Petitioners ignore a critical fact; the 

Department is not bound to provide them with contracts. Petitioners are sophisticated business 

entities that are free to contract with the State. Petitioners~ ru:gument that an injunction is 

IIrequired because the lack of a State contract will place them out ofbusiness ignores the concept 

I 
! 

I
I 

ofmutuality of contract. lfPetitioners were entitled to an injunction simply because they refused 
I f 

to sign a contract, then the State would be eternally bound to every vendor that has become 

reliant on its contract ·with the State. If Petitioners do not wish to agree to. the Depa:rtm.entts I 
contra.ctual terms, then Petitioners ru:e free to exercise thei..r rights. But the State is not required /1 
to bow·to.Petitioners' unilateral tenns. I I 

I 
15. Furthennore1 Petitioners identify no evidence that the children served by 

Petitioners will be. displaced or denied services if this injunction is denied. Petitioners represent 
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just seven of nineteen residential treatment homes in West Vjrginia. Even jf all of Petitioners do 1/ 
not sign new contracts with. the Department. the Department has assured this Court that it will 

find proper placements for the children affected. 

16. Conversely. the Depa:rtment will suffer irreparable hann if this injunction is 

granted. Not only wm the Department will be held hostage. forced to enter into contracts on IPetitioners' unilateral tenns, but the requested injunction would also place the Department in au 

I 
untenable situation with regard to its Medicaid plan. The Deparbnent has submitted a State Plan I 
Amendment to the federal Centers for Medicare and Medicaid Services ("CMS"), requesting 

approval to change the State Plan from hundled to unbundled reimbursement for these services. 

Because some residential treatment providers have signed contracts that will incorporate this new 

method of payment, an injunction would require the Departmellt to apply separate Medicaid 

reimbursement standards to Petitioners and under a State Plan that will no longer be federally 

approved.. This means that the Department will be forced· to pay for· services- out of state dollars 

that would otherwi~e have been paid with federal dollars; this is something that the Department 

simply ~ot afford to do and that would place an incredible financial burden on the State. 

Thus, contrary to Petitioners' assertions, all injunction would irreparably harm Respondents. 

17. As explained above, Petitioners are unlikely to succeed on the merits of their 

claims. For starters. Petitioners do not identify any law that justifies an injunction. Additionally. 

granting the requested injunction would intrude upon the ri.ghts of the Department in negotiating 

these contracts and violate the separation ofpowers. 

18. Denying the iIijullction would serve the public interest in several ways. If 

enjoined> the Department will be forced to oontinue paying Medicaid dollars for medical services 

that may not be provided by residential providers. Instead, taxpayers will have to keep 

9 II 
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reimbursing providers for bundled rates that do not hold providers accountable for amounts that I 
they are billing the Department. Furthennore, denying the injunction will serve the children at I" . 

i 
I 

i Iissue, as they will be guaranteed to receive the services that the Department is paying for. ! i 
i i
I !

Unbundling rates will give providers an economic incentive to provide the medical services that 

best serve the' children. Given these considerations, the public interest requires than the II 
injunction be denied. I 

19. Finally, the injunction that Petitioners seek is unduly broad, ambiguous, and ! 
unworkable. They ask this Court to enjoin the Department "from implementing the many I 

! 
I 

, 
significant changes to their residential programs which provide for the unbundling of 

reimbursement for group residential facility services and other changes until such time as the 

Respondents properly promulgate n~w standards to implement these changes in a lawful and 

appropriate mrumer." Pet. 19. Yet, Petitioners do not define what th~y mean by "promulgate 

new standards to implement fuese changes in a lawful and appropriate manner." Under this 

unduly broad and ambiguous standard, the Deparlment is likely to be prevented from ever 

changing its Medicaid rate reimbursement structure because there are no standards in this 

injunction for the Department to meet. This only underscores the fact that this injunction cannot 

be justified by the law. 

20. Clearly, what Petitioners really want is to keep the Departx;n.ent in the current 

contracts and prevent the Department from changing its reimbursement system in an effort to 

avoid accountability for the services provided. IfPetitioners' requested injunction is granted, the 

Department wiH be held to accept Petitioners' tenns and be bound 'by them. This attempt to 

deprive the Department ofits discretion 'and freeclom to contract must be rej ooted. 

Petitioners' Motion must therefore be DENIED. 
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This is the Court's FINAL ORDER. The Motion for Preliminary Injunction is hereby 

DENIED. 

The Clerk of this Court shall send celiified copies of this ORDER to all parties: 

Charles M. Johnson, Esq. 
Jared M. Tully, Esq. 
Andrew G. Jenkins, Esq. 
Kara S. Eaton, Esq. 
Frost Brown Todd LLC 
500 Lee Street East, Suite 401 
Charleston, WV 25301 
(304)348-2420 

Peter T. DeMasters, Esq. 
l(yle T. Tumball, Esq. 
Flaherty Sensabaugh Bonasso PLLC 
48 Donley Street, Suite 501 
Morgantown, WV 26501 
(304)225-3058 

G. Nicholas Casey, Jr. Esq. 
Lewis Glasser Casey and Rollins, PLLC 
300 Summers Street, Suite 700 
Charleston, WV 25301 
(304)345-2000 

Clu:istopher S. Dodrill, Esq. 
Office of the Attorney General 
Health and Human Resources Division 
812 QualTier St. 2nd Floor 
Charleston, WV 25301 
(304)558-2131 

Enter this ORDER this 28 th day ofJuly, 2016. 
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