
 

 

IN me CIRCTJI1' COURT OF.HARDY COUNTY~ WEST VlRGINIA 

STATE OF WEST VIR.GOOAt 

Plain~ 
"ft. case No. 14--F41 

SUMMERMCDA~ 

Defendant. 

SENTENCING ORDER 

On tbis dle'91b day ofJune, 2015, eamethe State ofWest Virginia by its Prosecuting 

Attomey, ~ 1. See, and the Defendaln inperSon and by counsel, J'OM O. Ours. This matter 

came before the Court for the pUl'pose ofsentencing. 
, . 

Wher~on, the Court noted the filing of a Combined Motion for Directed'Verdicts of 

.AQquittal Not WithB1:andhlg the Jt1lj'Verdict and/or For a. New 'Trial. 

Whereuponb the Court heard. tqUment from both parties in regards to this Motion. 

Afterdue .eonsideratiOb, the Court FOUND that: 

1) The 404B evidellce was property considered and balanced by the COurt. 

2) That the State wss'1'lot required to prove the cause ofdeath in tho trial ofthis Jnatter. 

3) That any and aU other grounds contained in said Motion are without merit 

dayevalustion and tb& pre--sentence mvestigation "re,paredby 'tl3.~ Probation OfS.aer without 

objection fron1 either party, 

Whereupon. the Court found no legal cause known to the Court or COtlI1Se1 why 

. sentencing should not be imposed, the Cc>urt 'proceeded witb. Sfm~. 

Whereupon, the Court infonned the Defendant ofherriptofallocutiOlt. The Court then 

heard statement! from the Defendant. the Stafla ud Counsel foX'the Defendant. Tbcrcafter, the 

. . 
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Court gave all parties and other interested persons the opportuni1y to p%eSent evidence and 

argument 

Whereup~n, the CourtPOUND that the Dcfendatlt had previously been found guilW by a 

trial byjuryoffirst count ofthe indictment, namely, 'CJnvolqntaxy M~anghtet' e misdemeanor 

jn. violation ofW.V. Code § 61-2-5. Said crime is a misdemeanor which cames apotential 

penalty ofconfinement in jail not to elCceecl one year, ota fine ofnot more than one thousand 

dollatss or in its dUlgretion of the Comt, both. 

Whereupon) the Com FOUND that the.Defendant had previously been found guilty by a 

trial by jury to the second COl.D').t ofthe iD.dictmen~ namely, "ChIld Negl~Resulting in Death" a ... 

felODy in violation of W.V. Code § 61v8D4a(a). Said crime is El felony which carries a potential 

penalty of~nt in a eouectional facility for not less than three yearn Dor more than 

fifteen years, smd a fine of not less than one thousfJD.d dolla!B nor more than five thousand 

dollar$. 

Whereupo~ the Court FOUND that the Defendant had pteviously been founci guilty by a. 

trial by jury to the fourth count of the indiettnent, namely, "CODCeal~ent ofa Deceased Hu.r.nan 

Body" a talony in violation ofW.V. Code § 61..2-5a. SaM crlme ~$ afelony wbiClb ca.rrles a 

potential p~nalty ofoonfi.nement in acon:ectional facility for not less than one year nor more 

than fi-ve yeats, ~d a fine ofnot less than one thousand dollars nor more than tl"e thousand 

doJlars. 

WhereuponJ tbe Court FOUND that the Defendant had previously been foUlld guilty by a 

trial byjuxyto the :fifth count ofthe indictment, namely, '''ConspiIaoy to Commit an Offense 

Against the State'ofWestVirginia" a felony in violation ofW.V. Code § 6i.10-31. Said crime is 

a felony which carries a potentisl penalty of imprisoM16t1t in the pe;o;.tentiary for not less than 
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one (1) nor mOre than (5) five years, arm the. court may, in its discretion, impose afine of not 

more than ten thousand dollars or) both. 

Whereupon, the Court FOUND that the Defendmrt had previOusly been fO'Qncl guilty by a 

mal by jury to the sixth count ofthe indictm.att, namely, "Child Neglect Creating a Substantial 

Risk ofl:>eath" a felony in violation of",!,.V. Code § 61-SD4(c). Said crime is afe10ny which 

carries apotential penah,y ofimprisOnment in the penitentiC1l')' :an-not1_than one (1) nor more 

than (?) five years, and a. fine ofnot leas than OiW thol:iSflild dollat'S nor more than three thousand 

dollars. 

For the ~'In'Voluntaty MaJ)slaughter~ conviotioD, the Court ORDERED and 

ADJUl?ICATlID that the Def~dant shall be imprisoned h11he regional jail for one yeat. No fane 

was imposed by tb.a Court. 

For the "ChildNeglect Resulting in Death" convioti~ the Court ORDBRED and 

ADruDrCAIED that the Defep.dat1t shall be lmprlsoned in the penitentiaty for a p~od ofnot 

less than ~ (3) nor more than fifteen (15) years. No :fine was imposed by tbe Court. 

For the "Concealmentof a Deceased Human Body" oon'Clietion, the Conn OltD:ERED . . 
and ADJUDICATED that the Defendant sha1l be imprisoned in the penitet1tWy fot a pe1'i.ocl of 

not less than one (1) nor more than five (S) years. No fme WU imposed 1)y the Cou.n. 

For the "Conspiracy to Commit an Offense Against the State ofy/est Virginian 

ool1victlo~ the Court ORDERED and ADJUDICATE}) that the Defendantshall be imPl1Soned. 

in the .J>eni~tfiary for a. patiod ofnot less than. one (1) nor nlore than five (5) years. No fine was 

imposed by the Court. 
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For tho "Child Nest~t Cteating 8. S~1antialRiak: ofDeath." Qonviction, the Court 

ORDERED and ADJUDICATED that the Defendant shall he imprisoned in the pen1tenrjary for a 

period otnot less thaD. one (1) 110r more than five (5) years. No tine was imposed by the Court. 

Whereupon, the Court ORDERED that all the felony sentences imposed by the Court" 

shall nut CONSEMIVE for a cwn\lla1ive sent.ence ofnotl~s thati six (6) nor more than thirty 

(30) year sentence. Howevqr, the Co\U't did ORDER. the one year in the regiollal j811 sentence to 
, 

nm. CONCURRENT with the felony sentences. 

Thereafter. the Coutt GRANTED judgment ~t the Defendant for any and aU costs of 

this action inclu4ins his Court appointed ~mey fees. 

Whereupon, the Court DENlBD the Defendant's request for Probation. 

Whereupon, after due considemtio~ the Court ORDERED the Defendant forthwith 

remanded to the custody of the West Vll'ginia Department of ConectiOlU to begin servi.Gg the 

balance ofbis"sentence. Coun~ for tM Defendant's objections were noted and saved. 

CONVICTION DATE: January 28, 201S 

SENTENCE DATB: Jan~ 28; 2015 

EFFECTIVE SENmNCE DATE: January 285 2015 

CREDIT FOR TIME SEltVED: 339 days 

~pon, the Defendant was inforn1ed ofhel' right to appeal and the deadlines 

associated with S8,id right. 

Counsel for the D~fendmt's obj~ODS to any and all adverse mlins were noted and 

B2Vcd by the Court. 

'It No :further action needed~ this ma.tter is to be removed from the docket ofthis Court as 

amattet that has ended. 
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• The CIezk Is dltecled~ ",,,,,,set of......dwitb a copy oftbls Older. 

:£NTERED on this the day ofJW1e, 2015. 

m1~,df;J
JUDGE 
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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGThfIA 


STATE OF WESTVIRGINlAo 


Plaintiff, 

v. Case No. 14-F-41 

SUMMER MCDANIEL, 

Defendant 

On tWs the 2th and 28th day of January, 2015, appeared the State ofWest Virginia 

by its Prosecuting Anomey, Lucas J. See and the Assistant Prosecuting Attorney, April 

MmUow the Defendant was present in person and by counsel. John O. Ours. This matter 

came before the Court for the purpose of trial by jury. 

Whereupon, the Court determined that all parties were ready to proceed to trial, 

and then directed the Circuit Clerk to seat 20 potential jurors. 

Whereupon, the Court, after the potential jurors were given the voir <lire oath. 

questioned the jurors, and eventually obtained 8 panel of20 free from cause. 

Wbereupon, the State was permitted voir dire examination. 

Wbereupon, the Defendant, through counsel, was permitted vojr dire examination. 

Whereupon., the Court directed the State, and the Defendant, to exercise their 

peremptory strikes, reduoing the panel from 20 to the actual 12 that would try the case.' 

Whereupon, the State, and the Defendant, stipulated that it was unnecessary to 

empanel an a1t~:rnate juror, and stipulated and agreed that if for any reason anyone, or 

two, of the jurors were unable to serve, the State, and the Defendant, would accept the 

unanimous verdict of at least 10. 



p. UUC/Ullbrc.11U. LU. L1KLUli LUUKI 

Whereupon" the Clerk oominis"'"wred the oath to the jUlY for the purpose of trying 

the oo.se. 

Whereupon, Counsel for both partie!! m.ade thli5ir l'IBspeAitive opening st!ltemerns. 

~ereupon, the State present~ its evidence and advised the Court that the 

~tyMedical EXam1ner wam in roure and was oot expeoted to mVEI bef()l311:30 un. 

The Court made inquiry ofthe DII/iense and learned that the Ddense had two witxwsses 

other than the Def6ndant that were present. The Court dirooted the Defense to preent its 

two witnesses out altum. The State announced that the Deputy Medic.al Examiner.had 

arrived The State then presented the. testimony of the Deputy Medical Examiner mid 

rest«!. 

Whereupon, outside of the presence of the jury~ Counsel fox the Defendant m.s.de m 

Motion for Judgment of Acquittal with regard to all offenses, which the Court denied; 

COUKlsel for the Defendant's objection thereto was noted and Sll.ved. 

Whereupon. the Defense Counsel advised the Court that his client mad5 a 

decision and had elected not to testify and rested her case. 

Whereupon, outside of the preoonce of thta jury, Counsel. for tb6 Defendant 

renewed its Motion for Iudgment ofAcquittal, wmch the Courtdenied; Counsel for the 

D-ofendant'~ objeotlon thereto was noted. and saved. 

Whereupon. outside ofthe presence ofthe jury, Counsel and tho Court revi0wed 

imtructions and the instructions pertaining to the law in this matter were prepare~ any 

objections ofCounsel to such instruotions appearing more fully within the offioial taped 

recording oftbis proceeding. 
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Whereupon., the jury returned to the Courtroom mel ~iD1l1ruoted AD regard to t1w 

law as set forth in the Cmni's instructions. 

Where~ CoWlSel made their reapectiw closing ~Jll.t! snd thereafter, the 

jury adjOUl1lfld to the jury room to deliberate. 

Whereupon, after deliberating, the jury informed tbCourt that it h&t reached So 

unanimous verdiot and the jury .returned to tho Courtroom. The fullowing verdicts were 

"We, the Jury•. find. beyond a reasonable doubt. that the Defendant, Sun1mer 

McDaniel, is Guilty ofInvoluntruy Mam1aught~r. 

181 Kristen fillher 
Forepfllson 

We, the Jury, find, beyond ft reasonable doubt, that 1M Defendant, Summer 

McDwliel, ii Guilty oftha offense of Child Neglect Re$ulti~ in Death. 

Is! Kristen Fisher 
Foreperson 

We, the JUl"Y. find, beyond a reasonable doubt, that the Defendant, Summer 

McDruri!tl~ is Quilty of Concealment ofaDooeased HummBody. 

lsi Kdaten Fisher 
Foreperson 

We, .the Jury. find. beyond a reasonable doubt. that U1e Defendmt, S\RWll"Wf 

McDaniel is Guilty of Conspiraoy to Commit an Offense Against the State of West 

Virginia. 
/&/ Kristen Fisher 

Foreperson 

We, ~ Jury, ~ beyond i. reasonable doubt, that the Defendant, Summer 

McDaniel, is Guilty ofChild Neglect ~/iting III Substantial Risk ofDea.th. 

http:ofDea.th
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lsI Kristen Fiaher 
Foreperson 

Based upon the juror's verdicts, it was tb5Jreby ADJUJl)GED Md ORDERED that 

the Defendant'M8 found gulliy and oouvictoo ofthe following crimes: ''Imroluntm"y 

Mimslaughter," "CIill.d Neglect Resulting in Death." "Concealment oftil D~H\UlWl 

Body/' "Conspiracy to Commit an Offe.nse Against the State ofWest Virginia," and "Child 

Whereupon. the Court announced that the Court was preHminmily JeDtenoing the 

Ddendant to shift the costs ofher OOfu'1nement from Hardy County to the Department of 

Corrections. 

Whereupon, Defense Counsel questioned the Court with Jregsrd to the Defense 

Motion for a Directed Verdict ofAcquittal not withtltanding th~ verdict, and her Motion 

, for a New Trial and the- time collStraints indicated in the Rules of Criminal Procedure, 

also the Stare's Motion for a Sixty Day Evaluation. 

The Court advised and rnJ~d that Defendant's Monon fOK Judgment of Acquittal 

and Motlonfor a New Trlal can. be delayed being filed until too (10) days Illfter the next 

hearing in this matter and that the beginning of ilie time for filing an mppea1 shall be the 

date oftho final sentencing hearing mer the Demndant retUmsfrom. her sixty (60) day 

evaluation. 

Whereupon, the Court proceeded with·sentencing. 

WhereupouR for the 11Child Neglect Resulting in Death.. conviction, the Court 

ORDERED that the Defendant be uemanced to oot less than three (3) nor more than :fifteen 

(15) years in the penitootiary oftbU State. 
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WhmJUPOO, for the "'Conooa1ment of aDeceased Humm Body" conv.icti01lt tho 

Court ORDERED that the Defendant be sentenced to not lass Iltm one (1) nor .more than 

five (5) yearsin1be~tentiaryofthis State. 

'Wmnupon, fox the "Ccmpiracy to Com..'11i1 an 0f:Iense .Against tb.e S1are of Wast 

Virsin!a" conviction, the COIUrt ORDERED that the Defendmtb6 semrrmoeG to not less 

than one (1) nor moR') ~ five (S) years in the penitentiary ofthi.3 State. 

Whereupon, fOJ;' the 'IChild NegJ.~Creating III BUbstantiaJI Risk ofDeatb" 

co.nviotio~ the Court ORDERED that the Defendant be sentenced to mot less than OIlB (1) 

nor more t:ben five (5) years in the penitentiary of this State. 

Whereupon, 1M Court delayed a roling on whether these .menteS shall ron 

concurrent 01' coDSeCutive pending the Deftmdmt's sixty (60) day waluation. 

Whereupon, the Court ORDERED the .Defendant fmthwith re.t1W1ded to tho 

custody ofche West Virginia Department of Correotions to lJeiin serving the balance. of 

the sentence hm:ein imposed. 

CONVICTION DATE: January 28, :2015 

SENTENCE DATE: January 28, 201S 

EFFECTIVE SENTENCE DATE: lanuBIY 28) 2015 

Whereupon~ the Court ORDERED that the Defendant &bJ1 undergo a sixty (60) 

day evaluation md that the Probation Officer shall complete aJR"'seJl1enoe Investigation 

and an LSCMI. 

Whereupon, the Court OIIDBRBD the Defendant remanded to the C\llstody oftb.e 

personnel at the Potomac Highlands Regional Jail for placement with the Wert Virginia 

Department of Corrections to await ~rt to her evaluation. 
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Whereupon, the Court ORDERED and ADJUDICA11ID thm the pm-sonnel at the 

Potomac HlghlandlJ Regional Jail shall transport the Defendant to mndt from Lrudn 

Correctional Center for her sixty (60) day evaluation when direc:i1ed 00 by the Probation 

Officer or tire per~OJlmel at Lakin Correctional Center. Upon ~{)mp10tion ofaid 

evaluation, the Defandrurt maIl be xetumed to the rngional j8ll. to IIIWBi.t a semencing 

Wh..-ereupon. the Court ORDERED this matter is oonlinued pending the results of 

the Defendant's sixty day evaluation. 

Counsel for the Defendant objected to any and all ruliog8 adlverse to his client's 

intereirt. 

.:. This matter §tmds continued as set forth heroin. 

$ The Clerk is directed to provide counsel of record an.d the Probation Officer 

with mcopy of this Ord6f. 
,/f.--

ENTERED on this the ~ day of February, 2015. 

__,~f1 
JUDGE· ~ 
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IN TIlE CIRCUIT COURT OF HARDY COlJNTY, WEST VID.GOOA 
F~i :f=lfl......... 
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STATE OF WEST Vrn.OINIA DATE___~:_·-·=;~·~~~:='·~I~·~~-i-4__ 

vs ('ASENO.14-F~-~=====~-I-

C~El~J< 
c,-"""l ~SUMMER LYNN MCDANlEL, r-· -';

Defendant. 
ORDER 

On this 13,h day of January) 2015, came forward the above slyled matter for pretrial 

conferenco, tlle ~ame having been continued from tbeJ!1.-evioUB day due to inclement weather. 

The State was present by its Prosecuting Attomey.lucas See. Th~ DefoAldant. Summer 

McDaniel, was p{esent, inpersoD, and by hel" Court appointed counsel, John O. Ours. 

Thereupon) the State advised the Court, and moved the Court for a continuance of the 

case) prcsen:tly soheduled for trial for January 2:StI1, and 28111) advising the Court thatthe State had 

been diligent in an effort to try to securo the attendanceoftb.e multiple wjtueS5'63 from the State 

of Colorado, but had been unsuccessful to date in oll1:a.ining the attendance of the Colorado 

witnesses for trial. The State requested a continuance of a.tleast 30 days to secu.re the a.ttendance 

of thQ out ofState witnesses. 

Counsd for the Defetldant objected to the con.ti.nuance, advisjng the Court; that the 

Defendanthad been held in j ail, unable to make bond, sj~ee July Sih,2014; thatt,b.e3tatehadheen 

given six weeks to secUre the attendance ofthe wittlOSsea> at the time the trial was scheduled; that 

It was th.tough no fault of the Dofendant mat the Stato WAS baYing difficu1ty~ and dlat the 

Defendant h.ad the right to 8. fJpeedy trial. 

The Court examined the acraigon'tel1t order. and detelmined that the Defendan.t had not 

waived the right to a speedy trial, and as such, the Court denies the State's mortOl) for a 

-1
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contim~ance. 

Thereupon,. the State moved the Court to be pennitted ~o d~3miS8 the Defendaufs cbaJ:ges 

without prejudice so ilia! the State rrugbt reiudict the Defendants later. 

The Court denied the State'~ motion. 

TIlereupoD, the State advised the Courtthatthe Statedesired to intl'Oduce certain evidence 

at trial pursuant to Rl~le 404B; regardi ugthe fact that the Defendant did not receive prenatal care; 

that the :Defendant anel the deceased child both tested p(}sitive fOI methamphetamine at the time 

ofthe birth; and tbat the State desired to introduce at trial e-vidence that the Defendant did not 

have prenatal cate, the hospital fecordB for. both/ and tbe toxicology reports. 

Defendant objected for th~ re~O~lS more fullyse:t f01:th ju the record. 

The COUlt, upon consideration ofthe same, deten:nines that the ovidencerequested by the 

State !'lhl'lll be admissible as tending to pro'Ve the Defendant's neglect of the child from before 

birth until the ch.ild's death. Defendant's obje.ction is saved. 

. Thereupon, the Defendant, pursuant to written mocion ti led, fusuequested chatthG Cou.rt 

di9mi~8 Count 3 of the indictment whioh charge3 the Defendant with conspiracy to oom.t:mt the 

crime of child neglect re,sulting jn death. Defense counsel argued that the charge W8.3 a legal 

impossibil1ty because conspiracy requires an intent a.tl.d neglect requites the absenC0 of inte.nt, 

As such, Defendant !Doves to dismiss County 3. 

The State advised the Court that .it was inagreement with the argumentofdefense counsel 

and as such, agrees to dismIss Cmint 3 of the indictment. 

The Court. recognizing that the State concedes and agrees with defense c{)u1)sel with 

~gard to COWlt3, does accordingly Adjudge and 01'derthatCount3 of the indictmont agaimttl}e 

-2
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Defendant;chargIngtho Dd0ndantwi th conspiring to cotnmit the crime ofchildlloglectrcsulting 

in death, is dismissed, with. prejudice. 

Thereupon., Defendant moved c\e Court to dismiss COUJ.lts 4 and 5 of the inctictttI6Jlr, 

oharging the Defendant with conc.:crument of a deceased human body, and conspiring to conceal 

a deceased bum.an body, 

Defendant argued that the code sectiOI) defining concealment ofa deceased human body, 

Code 6X-2-5(a). sets forth in Section 5(b) that: 'CIt shall be a cOlnpletc dcfenseln aprosocution 

pursuant to Subsection a, ofthis Section, tlls:t1he Defendant affimlatl"Vely brought to the tl:ttention 

of law enforceme11X, withJn 48 hours of concealing the body. and prior to being contac.ted 

regardtng the death, by law enforceJ.ue(lt ofthe existence and location ofthe concealed, deceased 

human bocl.y,1l 

Defendl:U1t f1.lrtb.e.{ argued that the police report from Morgantown, shows without 

question, that the law enfotcement officers. in MonongaJia C()mity, had no knowledge of the 

death of the infant child; thnt the death Was' affiml'atively bJ;onght to th.e attention of the 

Monongalia County law ellforcement officer, less than 48 hours a:{ter the burIal·of the obi Id; 

before MY inquiring regarding tbe doatb. of the child; and as such, makes ~he conce.alment 

charged, noncrimin.al actl'(ity. Defendant further argued that after disclosing the bUlial, SOOD.ex 

~J.aTl48 how:a. the aotions OfthCl Defendant do n.ot constitllte acdminal act. COlll1t 5sho'uld a.lso 

be dismissed because it is impossible to conspire to commit anoncriminal act. 

The State argued that the disclosure by the Defendant, was only after they were anested 

.inMonongalia COWlty fot" child neglect of the oth.l1lr children, an..das such, the charges should not 

be dismIssed. 

-3
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The Court, upO.lJ consideration. detel'mines tha.{the actions oftha De>fendant, intelling law 

()n.for.cemont officers about the burial ofthe. cllild, less tba,l1. 48 hours after the bmial, does flot 

constitute affirmative action 01) tbe part of the Defendmts, and as such, the DefendmltS' motion 

Is dell1ed. Objection by the Defendant is saved. 

Thereupon, the Defendant orally moved the Court to dismiss Count 6 of the indictment 

charging (he Defendaut wjth, child neglect, creating a substantial risk ofdeatb. Counsel argued 

th~t Wld~ Count 2, the Defendant Was c11arged with c;hild neglect resulting ill death; tba{ the 

jtlf~ntchilddied; that the death of the infant child merges Count 6, charging cllHdneglect creating 

a substantial risk of death, into Count 2) charging the Defel1daut with child. neglect resulting in 

death. 

.The State argued that t11¢I0 were different elements to the offensesaud that both offenses 

could be seperatoly charged. 

The Coutt, upOXJ co~ldexatio.ll, advis68 th~t the Courtwill take under advisementits ruling 

withregard to Count 2. and after hearing the evidence. at trial, will entertainthe m.otion and make 

the Court's ruling at the close oftlle State's evide.o.ce. . 

This matter stands continued for the purpose oftrialutltil January 27111, at ~leb.ourof9:00 

a.m. 
'-

Entered this !~ day of Jauu.atY~ 2015~ 
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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRG~qr-.:~~=,: ~..~,:--, .. 
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STATE OF WEST VIRGINIA, 

PLAINTIFF 


vs. CASE NO. 14-F-40 
. 14-F-41 

JOSEPH CHRISTY and 
SUMMER McDANIEL, 

DEFENDANT 

ORDER 

On this 15th day of December, 2014, this matter came on for the Court's consideration 

upon the State's Notice of Intent to Use 404(b) Evidence filed on November 10,2014; upon the 

appearance of the State of West Virginia by its Prosecuting Attorney, Lucas l See; and upon the 

appearance of the Defendant, Joseph Christy, in person, and by his attorney, Brian 1. Vance, and 

the Defendant, Summer McDaniel, in person, and by her attorney, John G. Ours. 

The Court has carefully considered the State's Notice, the entire record in this case, and 

pertinent legal authority. In 'support of its decision, the Court makes the following findings of 

fact and conclusions of law: 

1. On October 6, 2014, a grand jury returned an indictment against the Defendants, 

charging them with one count of involuntary manslaughter, one count of child neglect -resulting 

in death, one count of concealment of a deceased human body, one count of child neglect 

creating a substantial risk of death, and two counts of conspiracy. 

2. The State filed a Notice of Intent to Use 404(1)) Evidence on November 10,2014. An 

in-camera hearing was held in this matter during which ilie State provided evidence that the 

Defendant mother gave birth on June 9, 2014, and that th.e Defendant mother and her infant 



child, the alleged victim, both tested positive for amphetamines immediately after the birth of the 

child. The Defendant mother had agreed but failed to comply with the Family Treatment Drug 

Court services offered to her. The State now moves the Court to allow it to introduce this alleged 

"bad act" committed by Defendant mother at the trial in this matter. 

3. The State asserts that this evidence is not being offered to attack the character of the 

Defendant mother or to show that the Defendant mother is a bad person. Rather, the State intends 

to use the evidence to tell the complete story of the alleged offenses of involuntary manslaughter, 

child neglect resulting in death, concealment of a deceased human body, and child neglect 

creating a substantial risk of death, which are the subject ofthe indictment. 

4. Rule 404(b) of the West Virginia Rules of Evidence states: 

Other Crimes, Wrongs or Acts. Evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show that he or she acted 
in conformity therewith. It may, however, be admissible for other purposes, such 
as proofof motive, opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake or accident, provided that upon request by the accused, the 
prosecution in a criminal case shall provide reasonable notice in advance of trial, 
or during trial if the court excuses pretrial notice on good cause shown, of the 
general nature of any such evidence it intends to introduce at trial. 

5. The West Virginia Supreme Court has held that: 

Where an offer of evidence is made under Rule 404(b) of the West Virginia Rules 
ofEvidence, the trial court, pursuant to Rule 104(a) of the West Virginia Rules of 
Evidence, is to determine its admissibility. Before admitting the evidence, the 
trial court should conduct an in camera hearing as stated in $tate v Dolin, 176 
W.Va. 688, 347 S.E. 2d 208 (1986). After hearing the evidence and arguments of 
counsel, the trial court must be satisfied by a preponderance of the evidence that 
the acts or conduct occurred and that the defendant committed the acts. If the trial 
court does not find by a preponderance of the evidence that the acts or conduct 
was committed or that the defendant was the actor, the evidence should be 
excluded under Rule 404(b). Ifa sufficient showing has been made, the trial court 
must then determine the relevancy of the evidence under Rules 401 and 402 of the 
West Virginia Rules ofEvidence and conduct the balancing required under Rule 
403 of the West Virginia Rules ofEvidence. If the trial court is then satisfied that 
the Rule 404(b) evidence is admissible, it should instruct the jury on the limited 
purpose for which such evidence has been admitted. A limiting instruction should 
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be given at the time the evidence is offered, and we recommend that it be repeated 
in the trial court's general charge to the ju.ry at the conclusion of the evidence. 

State v McGinnis, syI. Pt. 2, 193 W.Va. 147, 151,455 SE.2d 516, 520 (1994). In_McGinnis, the 

Supreme Court delineated the :pertinent considerations at each and every stage of proceeding in 

which the introduction of Rule 404(b) evidence is sought. Before evidence is introduced under 

Rule 404(b), the following summarized four-part analysis must be conducted by the trial court: 

(1) Is the "other crime" evidence probative of a material issue other than 

character? 


(2) Is the evidence relevant under Rules 401 and 402, as enforced by Rule 104? 
(3) Under the Rule 403 balancing test, is the probative value of the evidence 

outweighed by a substantial risk ofprejudice if the evidence is admitted? 
(4) Should a limiting instruction be given? 

See McGinnis, 193 W.Va. at 155-56, 455 S.E.2d at 524-25. The Court must, when conducting a 

balancing test required by the third prong of the Rule 404(b) analyses, consider a list of relevant 

factors to be examined: (a) the need for the evidence, (b) the reliability and probative force of 

the evidence, (c) the likelihood that the evidence will be misused because of its inflammatory 

effect, (d) the effectiveness of limiting instructions, (e) the availability of other forms ofproof, 

Cf) the extent to which admission of evidence will require trial within trial, and Cg) the 

remoteness and similarity of the proffered evidence to the charged crime. McGinnis, 193 W.Va. 

at 156, n. 11,455 S.E.2d at 525, n. 11. In addressing the competing considerations at play during 

the trial court's· hearing of a Rule 404(b) motion, Justice Cleckley elucidated that: 

(a) 	 The balancing necessary under Rule 403 must affirmatively appear on the 
record. 

(b) 	Evidence ofprior crimes, wrongs or acts may be offered for any relevant 
purpose that does not compel an inference from character to conduct. 

(c) 	 It is not sufficient for the prosecution or the trial court merely to cite or 
mention the litany of possible uses listed in Rule 404(b). 

(d) 	The specific and precise purpose for which the evidence IS offered must 
clearly be shown from the record. 

McGinnis, 193 W.Va. at 154, 156,455 S.E.2d at 523, 525. 
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6. The West Virginia Supreme Court has recognized that "the decision on remoteness as 

precluding the admissibility of evidence is generally forthe trial court to determine in the 

exercise ofits sound discretion." McIntosh, 207 W.Va. at 574, 534 S.E.2d at 770 [quoting State 

v Gwinn, 169 W.Va. 456,472,288 S.E.2d 533,542 (1982)]. The Supreme Court further stated 

in Yuncke v. Welker, 128 W.Va. 299,36 S.E. 2d 410 (1945): [A]n abuse of discretion is more 

likely to result from excluding, rather than admitting, evidence that is relevant but which is 

remote in point of time, place and circumstances, and that the better practice is to admit whatever 

matters are relevant and leave the question of their weight to the jury, unless the court can clearly 

see that they are too removed to be material. Id At 311-12, 36 S.E. 2d at 416 [citing State v 

Yates, 21 W. Va. 761 (1883)]. "As a general rule J,"emoteness goes to the weight to be accord~d 

the evidence by the jury, rather than to admissibility." SyI. Pt. 6, Gwinn, 169 W.Va. at 457,288 

S.E.2d at 535. 

7. In this instance, both the Defendant mother and the alleged victim tested positive for 

amphetamines immediately after the birth of the child. This is intrinsic evidence, which is 

inextricably intertwined with the events as they allegedly occurred as to be part and parcel of the 

res gestae of the offense. State v Dennis 607 S.E.2d 437 (W.Va. 204). 

8. Alternatively, the Court shall consider this matter under Section 404(b) of the West 

Virginia Rules ofEvidence. 

9. Based on the testimony at the in camera hearin.gs, the Court, by a preponderance of the 

evidence, makes the following fmdings offact: First, the Court finds that the 404(b) prior "bad 

act" occurred and that the Defendant mother committed the act. The Court further finds that the 

act occurred reasonably close in time to the incidents gi"Ving rise to the indictment. The Court 
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concludes that the 404(b) evidence is relevant because it provides the context of the crime and is 

necessary to a full presentation of the case. 

10. Second, the Court fmds that the probative value of the 404(b) evidence outweighs the 

risk of unfair prejudice. The Court fmds the State's need for the evidence to be high. To gain a 

conviction, the State-has the burden of proving beyond areasonable doubt that Defendant mother 

committed the acts in the indictment. W.Va. Code §61-8B-l(a). The Court recognizes that it 

would be necessary for the jury to consider this "bad act" in order to complete the story. 

Therefore, the Court fmds that the first factor weighs in favor of admitting the 404(b) evidence. 

11. Third, the Court fmds the reliability and probative force of the evidence to be high. 

The Court finds that the hospital records and the toxicology report to be credible and believable. 

Therefore, the Court finds that this second factor weighs in favor of admitting the 404(b) 

evidence. 

12. Fourth, the Court finds the likelihood that the evidence will be misused because of its 

inflammatory effect is slight. The 404(b) evidence of the use of amphetamines could be 

inflammatory. However, with a limiting instruction and given this evidence proper weight in 

context, the Court believes that any inflammatory effect is dill1..inished. Therefore, the Court 

finds that this third factor weighs in favor of admitting the 404(b) evidence. 

13. Fifth, the Court fmds that a limiting instruction will be effective in instructing the 

jury that the prior "bad act" may only be considered for the purposes set forth in this Order. 

Therefore, the Court finds that this fourth factor weighs in favor of admitting the 404(b) 

evidence. 
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14. Sixih, the Court finds that other forms of proof are insufficient to tell the complete 

story. Therefore, the Court fmds that this fifth factor Vlei ghs in favor of admitting the 404(b) 

evidence. 

15. Seventh, the Court fmds that given the nature of the prior "bad act" the admission of 

such evidence may require a trial within a trial. However, the Court believes this would be true 

in all instances in which evidence ofa prior "bad act" committed by a defendant would be 

admitted. Nonetheless, the Court fmds that this sixth factor weights in favor of not admitting the 

404(b) evidence. 

16. Eighth, the Court fmds that the prior "bad act" is so close in time to the alleged 

offense that it constitutes a preliminary to the offenses charged. The Court further believes that 

the remoteness issue is best left to the jury to consider the weight to be accorded the 404(b) 

evidence. 

WHEREFORE, in consideration of the foregoing, the Court concludes that the 404(b) 

evidence is admissible and does hereby ADmDGE and ORDER that the evidence set forth in 

the State's Notice of Intent to Use 404(b) Evidence may be utilized by the State in its case in 

chieffor the purposes set forth in this Order. The Court will provide a limiting instruction to the 

jury at the time the evidence is offered and will repeat the instruction in the Court's general 

charge to the jury at the conclusion of the evidence. 

*The Circuit Clerk shall mail true copies of this Order to all counsel of record. 

*The objection of the parties to any and all adverse rulings is noted. 


1 jrv/

ENTERED this ~ day of December, 2014. 

CHARLES E. PARSONS, JUDGE 
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IN THE CmCUIT COURT OF HARDY COUNTY, WEST VIRGINIA 


STATE OF WEST VIRGJNIA 


vs CASE NO. 14-F-41 


SUMJv1ER LYNN MCDANIEL, 

Defendant. 

ORDER =-----.- .. ----L 
D~~PLTY I 

On this date came forward John G. Ours, the Court appointed trial counsel for the I 
I 

Defendant, and advised the Court that he did not. desire to be the appellate counsel for the i 

Defendant; that he had discussed not being the appellate counsel with the Defendant, and the II 

Defendant had no opposition to the appointment of other counsel for the purpose of any appeaL 

Counsel further advised the Court that counsel had contacted Attorney Jonie Nelson, from i 
i 

: 1 Petersburg, with regard to her willingness to be appointed appellate counsel and indicated that 

: ! 
she was willing to accept the appointment for the purpl>se of appeal. 

Based upon the aforementioned, it is Adjudged and Ordered, that the responsibility of 
" ~~ 
;; John G. Ours, Court appointed counsel for the Defendan.t, shall end on the 9th day ofJA~, 2015, 
. ' I. 

i:, . 
i! 
i! at the [mal sentencjng of the Defendant, and that effective the same day, Attorney Jonie Nelson, . 
! i 
i i is appointed for the purpose ofany appeal that the Defendant may desire. 
r I 

A copy ofthis order shall be sent to Attorney JoDie Nelson at her address ofP.O. Box 458, 
: ! 

i! Petersburg, WV 26847. l~>~~....:. q 
Entered this l/ -. day@fMay, 2015. 

!, .: 
I·. , 
j i 

i 
I 
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