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IN THI': CJRCUIT COURT OF LJ!:WIS COUNTY, WEST VIRGJNIAEWIS .cOUNTY. WV 
FILED 

1m APR I 0 ,p 3; ~ 3GERALD R. PHIl.LlPS,. and 

TERESA 1.... P~'llLLlPS. husband and wile. 


JOtm B. H1HZHAN 
CIRCUrr CLERK

I'lailltiffs. 

\'. Civil Ac,lion No, 11-C-85 

Honorable Kun Han 


JOSHUA I). STEAR. 

Defendant. 

TRIALDRUER 

On "he; l,S'h. 26'11. und 27'''. dCl)'~ llfMarch. 2014. came the Plaiotiffs. Gerald R. ,Phillips 

alltt T~~res.1 L. Phillips by ~·OUI1~c:l ('. PULII Estep. and cam" the Defendant. JosnlUj D. SIC!!t hy 

cnull5\:1 (,i. Tb{JIllLlS ~milh pursuant to Ihe C'Qurt's prior Ordet setting this m<lttt:r for il jIll)' tr~al. 

Thereupon. the memhCrs of the Venire were voir dired by the tour. and by co~n!lc\ for 

lh~ pnnics nnd nil jurors wer~ lbund to be to be compelent fe) set'v!! us jUtOI'$ ill tbis motter. 

Thtrc,upon. the parties r!xerci~cd their perl'mptory strikes, resulting in II panel c()nsisting 
, ' 

~rTiftatl)' Casto. Betsy Peeples. Diana Williston. Dcnv(:r Lesher. James Sumpter, Connie Allred. 

and, alleOlotes Dillne Winsky and James Squire~, 

Thereupon. the parties gave their opening statements, and Plaintiffs' cnlled os witnesses. 

qr. Amy Hebb. Sgt. Shane R. M.organ. KClUleth James, Seth CogBr, Jerry Garrett. Or. Mlchitei 

Schwao('nbcrg, Shaunu McN~w. MPT. Teresa PhiHips. Dr, Gr~g C)'Malley. Joshua Stear. Jerry 

Phillip,s.' and DI', Nick Zel'Vos. The de,lositon of Dr. Nick Zervos ofJune 51h• 20 13, Y(dS nruT.ned 

~. cO\JI\sd anula", cleric. Brian Church. The video deposition of Dr. Zl;rV(ls dat~d 2151.14. WaS 



f 

ploy!.'!.1 lilr lht:' jury. Plaintitl:')' intmdllccd exhibits 2-12. and reSl'ed, 

At the ~nnclusio" of day rwo c,;' the Trial. jlll'C!r. TiIlID1Y Casto Ddvised the Court thllt ~be 

had childcarc issue!> and needed \0 It!!lve ea~ly to 3d~tre:>:> Ihe same. The sa'mc thing had occurred 

on da~ one. Whereupon, the Court qllC'slioned juror. TitTany Casto regarding her childcare 

issuc.'\. as well us her demennl\t and inallc:nlivellt"~s of the testimony. Thc:n:upc:!n. the Court 

inquired ofcirhcr counsel Whether t!len. was :lilY objl!ction to excusing juror Casto and replacing 

her ,with alll:nlllle. D;~llC Winsky, to which neither COlU1S~1 objected and juror Casto was 

dismissed and a/lemale juror. Diane \I'insky \Vas moved into her place for the r~mainder ()fthe 

Trial. 

Thereupon. DeJendnnt moved lor judg.ment as IllllllUer of law pUrsUilnt to Rule 50. which 

MI,.,tiol\ Wf\$ denied. Defendant th!!1l called Dr. James I)f~emc and moved inlO evidence 

D~remJ\lI1t"s exhibits I A. 1. 2. 3. :. 6. 7. and 8. and rested, 

Thcrcupt.,n. lh\: Court instructed the jury. coun~l ror each parly made closing arguments 

Iln,<f: tbe c:a~c wus submitted IQ the ju/'y for dcli~ruliOIlS. Altcrnatcjuror, Jame)! Squir~s wos 

lhnnke~ (md discharg~ld. 

Thcreatler, the jury retumc:d with the 1',lIowing. verdict. 

YERDlCT FORM 

1. 00 YCllJ find that the Plaintiff proved by a preponderance oi'lh~ evidence (hut 

defendant Joshua '0. S.(c~r was negligent in causing the accident that occurred on DeCCIIIVeJ 3. 

YES___2010? NO X 

rr you answered POt please have your foreperslJn sign the vc:rdict form Hnd notify the 

b:lili rr that you b)'lvc rcac:h'cd a verdict. Ifyou' an!lwtred "yes" to Queslion No. I, proceed to 

") 
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followltlg questions. 

2. 	 Do you 'find Irom a prepClndenUlcl! oflhe evidence that Gernl~ R. Phillips was 

negligent and that ~aid negligence eau.o;;cd or contri.,u,ed to the accidcn' ill this-matter'r 

YES__ 

Ifyou answered "ye..," fO Qurstion No.2, please state the percentage Itr liability of 

tllch :p~r8011 Chllt cau5~d or contributrd to the accldenl Ilild Plaintiff's injuries. 

/\. Gel'!l"Id R, Phillips --- ­ % 

D, .")Shu:! D: ~Ienr %--- ­
c..[otal 100 % 

Note: The c('If)lbined total fault of both panies must equal 100%. 

II you found the .I)luin.tiO·lo be 50% or more al fnull pnlceed no further other th~n 

III hllve your fl)rC:pcrson sl~n lit 1)1t: bonom lind notlfy the bailiff that you have reached II 

H:rdkt in rhis nUHfer. 

If )'OU ftJunci the! Plaintiff Itl h,: l~s than 50% at fauH proceed tQ n~s~s damages in 

question Nu~ber3 belol;V. 

J, Slate the amount of dal.lages 10 which you find. from a preponderonce of the 

e"jdence'. thnt the PlwfltilJ is entitled for the fbIluwing: 

A. 	 ras~ medical biJts of Gera~d R. Phillips 

from the date of the aCl:idenl to the PI'CSCh( S_ .. ____ 

B. Non.ceonomic uamss,,-s. including past 
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pain. sutlering. nnd menll'll ~ll\gllish and loss 


of~n.ioyment orJifc urGcrald R . .l'hillips from 


Hit: dElle of the accident to lite prcsc;nl. 
 $_---­

c. 	 Future Medical nills 

D. 	 Funlre non-e~~onolllic damages. i\lcluding 


ruhm: pilin. sufr~ri"~. and mentn! anguish and 


I()~ of enjoyment oilirc orOerald R. Phillips 
 $_----

E. 

Total Award $_--­

4. J)~) you lind thul T.;r~S:J 1... I'hillipli suffered ~ Im:s of consortium with hc.'T 

h~ls~~nd.. G~rald·R. Phillips. as i' pmximalc result oflhe automohilc accidellt ofDL'Cembcr 3. 

10 JQ'! 

Yes --- No ___ 

IfJ'UU checked "yes" in respollSt! 10 Question No. 4,pl'oceed to Question No.5. lfyoll 

cJ'l!c"etl",,{}!~.I,ave YOI" !ortper.f"" .~;g~ «ml dille tlte/fJrm and inform ti,e hoi/iffllt.alJOU 

IIOl1e nae/lti" II decisioll. 

5. 	 What c.larnages do ),Oll lilld lhat T~n:s8 L. Phillips is entitled to rccuvc:r ',u he:-Ioss 

ofcllnSOJ1ium? 

Total Award $_--­

n. Do y(')u find frunl a prepnnderance ni" the evidence. that Joshua Stear aCled 

http:hoi/iffllt.al
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inrcntionalJy or willnllly ''lUd wootonl),. which c.111sed or contributed to the accident. IfliO. state 

the: amount or punitive damages to \.\'hi\!h yuu find from a prepondemnce of the evidl!nce that the 

"laintilTis entilled. $_---­

Fl'fcperson 

312ZJJ4 
Date 

Thereupon. the Plaintiff rec;u('~lcd Ibal the ju'ry be polled lind C'.lch juror confim,cd their 

Verdict in this n1Mter. The jury was thanked and discharged, 

Thereupon. the Court directed ct)\Jn:-:d Jor the Defendant to prt;parc and !.'Ubmil a "Trill! 

Order" and directed the Plaintiff to file un)' post lriul motions within teu days uC entry ofsaid 

Order. 

Th~~Teupon, Court W'JS adjourned, 

Eoch part)' preserves their objeclions to the foregoing. pl'qccl!dings. 

'nlC Clerk il' directed 10 nssc~s COSIS ag~)in:n the Pllljntif1~ and to fo,rw,i1rd certitied copjc~ 

(lrthi~ Mdcr Il) cOIJn!'lel (,,-record, 

'f!!() /IYENTER: . . 

---------j~ 

, -,., - ',/.., .,.1:/.. 
"' . (, ~/.(lr",,_,___,~~I___ 

0, "rholllas Smith 

5 



· . 

Smilh. McMunn &. Glover. PLLC' 

516 W. MainSt. 

Clarksburg. Vv'V 26301 


Counsel for DeI~ndRnt, J(),~ua I). ~tell" 

.I\PPROVED AS TO FORM UV: 

QJ . 
C:'Paul ""'P'fJ::j). .------~­
Estep & Sharrer. L.C. 
2"2 W ~Sl Main S·(I\."CI 
Kill~wouu. WV ;l6537 

Counsel r~r PI"intiffs, Gerald R. Pbmjp~ and Tuesil t .. Phillips 



I ,- . " • - . , 
IN THE CIRCUIT COUR'f-OF·_L~wt$-COVNTY, WEST VIRGINIA 

, -

GERALD R. PHILLIPS, ... ~ " 
L: ,'. -::) ?Plaintiff, '. '­

.­ ,
-,' 

'­ , 
', .. " . 

v. Civil Action No, l1-C-85 v 
e.v Kurt W. Hall, Judge 

JOSHUA C. STEAR, 
Defendant. 

ORDER DENYING 
POST-TRIAL MOTIONS 

COMES NOW this Court, in the above-styled matter, to issue ruling on the Plaintiff's 

Motion for Relief from Judgment and Motion for New Trial. 

On March 25lh, 2014, this matter carne on for jury trial before this Court. At the 

conclusion of the trial, the jury returned a verdict in favor of the Defendant, assigning no 

liability. It is from this verdict that the Plaintiff seeks relief. 

In his Motion for Relief from Judgment, pursuant to Rule 60(b) of the West Virginia 

Rules of Civil Procedure, the Plaintiff claims that the verdict was obtained by fraud committed 

by the Defendant. Specifically, the Plaintiff accuses the Defendant of fraud by way of allegedly 

perjuring himself in both his depositional and trial testimony with regard to previous traffic 

offenses and moving violations. In support of his Motion, the Plaintiff submits copies of 

convictions for several speeding offenses by the Defendant, as well as an affidavit from the 

Defendant's ex-wife indicating that the Defendant had been previously cited for speeding on 

several occasions. The Plaintiff sunnises that, jf the Defendant was untruthful in obis answers to 

the Plaintiff's questions related to previous traffic offenses, the credibility of his testimony 

regarding the accident in this case is suspect enough that the judgment should be set aside .. 



Pursuant to Rule 60(b), 

On motion and upon such terms as are just. the court may relieve a party or a 
party's legal representative from a final judgment, order, or proceeding for the 
following reasons: (1) Mistake. inadvertence, surprise, excusable neglect, or 
unavoidable cause (2) newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial under Rule 59(b); (3) 
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, 
or other misconduct of an adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or discharged, or a prior judgment upon 
which it is based has been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective application; or (6) any other 
reason justifying relief from the operation ofthe judgment. 

W. VA. R. CIv. P. 60(b) (emphasis added). 

Under W. Va. R. Civ. P. Rule 60(b)(3), a judgment may be set aside for fraud or 
misrepresentation discovered after entry of JUdgment. Fraud is defined as 
anything falsely said or done to the injury of property rights of another. Actual 
fraud is intentional, and consists of an intentional deception or misrepresentation 
to "induce another to part with property or to surrender some legal right, and 
which accomplishes the end designed." 

Gerver v. Benavides, 207 W. Va. 228, 232, 530 S.E.2d 701, 70S (1999) (quoting Stanley v. 

Sewell Coal Co., 169 W. Va. 72, 76,285 S.E.2d 679.683 (1981)). "We have also made clear the 

high burden of proof necessary to establish fraud. 'Fraud is never presumed and when alleged it 

must be established by clear and distinct proof.'" Gerver. 207 W. Va. at 232, 530 S.E.2d at 705 

(quoting Syl. Pt. 5, Bennett v. Neff, 130 W.Va. 121,42 S.E.2d 793 (1947»). 

As it pertains to newly discovered evidence offered to establish fraudulent testimony, 

'''raj new trial on the basis ofnewly-discovered evidence will generally be refused when the sole 

object of the new evidence is to discredit or impeach a witness on the opposite side.'" Gerver, 

207 W. Va. at 233, 530 S.E.2d at 706 (quoting SyI. Pt. 2, in part, State v. Stewart, 161 W. Va. 

127,239 S.E.2d 777 (1977)). 

In Gerver, the Supreme Court of Appeals reversed a circuit court order setting aside a 

jury verdict in a medical malpractice case. See Gerver, 207 W. Va. at 228, 530 S.E.2d at 701. At 
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trial, the Plaintiff testified as to his inabilit¥ to perform certain tasks in an effort to establish 

damages for loss of enjoyment of life and future lost earning capacity. See id. at 230, 703. 

Following the verdict, the Defendants subsequently obtained video surveillance of the Plaintiff 

performing various yard work and other physical activity. See id. In setting aside the verdict, the 

circuit court noted how central the Plaintiff's testimony was to the establishment of damages and 

how contradictory the video surveillance appeared. See id. at 231, 704. However, on appeal, the 

Supreme Court reversed the decision of the circuit court and noted that the video surveillance did 

not directly contradict what the Plaintiff had testified to at trial. See id. at 232, 705. 

Upon due and mature consideration, the Court finds that the Plaintiff has failed to 

demonstrate sufficient grounds for relief from the jury verdict. The Court is unconvinced that the 

recent discovery of the Defendant's prior driving citations demonstrate fraud by clear and 

distinct proof. The Defendant indicated in his depositional and trial testimony that he was unsure 

of any speeding tickets on his record since 2006. Even when faced with evidence of a 2011 

conviction for speeding, the Defendant indicated that he could not recall the citation. Similar to 

the issue in Gerver, the newly discovered evidence offered to demonstrate fraud by the Plaintiff 

does not directly contradict his testimony at trial. See generally id. An inability to recall does not 

indicate intentional deception or misrepresentation. The Court fmds the Motion insufficient to 

establish intentional deception or misrepresentation by the Defendant. 

Moreover, the alleged misrepresentations of the Plaintiff in the case sub judice, compared 

to those in Gerver, were concerning collateral, previous acts that were wholly unrelated to the 

events giving rise to the case. See generally id. The Plaintiff has not presented evidence of fraud 

related to the merits of the underlying accident itself. Instead, the Plaintiff merely takes issue 

with the Defendant's answers to impeachment questions, and, therefore the issue is one merely 
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of the credibility of a single witness.! As expressed in Gerver, newly discovered evidence 

should not ordinarily give rise to a new trial when the evidence is solely to impeach or discredit 

an opposing witness. See id. at 233, 706. 

Finally, regardless of whether the Defendant was untruthful as to the collateral issue of 

his previous driving history, sufficient evidence was introduced, from both direct and cross­

examination of witnesses other than the Defendant, to support the jury's verdict in favor of the 

Defendant. Certainly, the jury could have found the Defendant's testimony to have been 

unreliable but, nonetheless, found other evidence to be in his favor. Testimony at trial produced 

significantly differing descriptions of the color, make, and model of the vehicle that allegedly 

caused the accident, varying accounts of whether there were other people in that vehicle, and 

admissions by the eyewitness that followed the vehicle that she lost sight of it at least once. 

THEREFORE, for the foregoing reasons, it is hereby ORDERED that the Plaintiffs 

Motion for Relief from Judgment is DENIED. 

In his Motion for New Trial, the Plaintiff avers that the jury verdict was against the clear 

weight of the evidence at trial. Pursuant to Rule 59(a) of the West Virginia Rules of Civil 

Procedure, 

A new trial may be granted to all or any of the parties and on all or part of the 
issues (l) in an action in which there has been a trial by jury. for any of the 
reasons for which new trials have heretofore been granted in actions at law .... 

W. VA. R. ClV. P. 59(a). 

"In determining whether there is sufficient evidence to support a jury verdict the 
court should: (1) consider the evidence most favorable to the prevailing party; (2) 
assume that all conflicts in the evidence were resolved by the jury in favor of the 
prevailing party; (3) assume as proved all facts which the prevailing party's 

I Jmpeachment of the Defendant's driving record was only permitted following the Defendant having opened the 
door on the issue. Said impeachment is severely restricted by Rules 404(a)(I), 404(b)(1), 608(bXl), and 609(a)(2) of 
the Rules ofEvidence, particularly with regard to extrinsic evidence of minor offenses committed by a defendant. 
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evidence tends to prove; and (4) give to the prevailing party the benefit of all 
favorable inferences which reasonably may be drawn from the facts proved." 

SyJ. Pt. 6, Smith v. Cross, 223 w. Va. 422, 675 S.E.2d 898 (2009) (quoting Sy1. Pt. 5, Orr v. 

Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1984)). Furthermore, "'[w]hen a case involving 

conflicting testimony and circumstances has been fairly tried, under proper instructions, the 

verdict of the jury will not be set aside unless plainly contrary to the evidence or without 

sufficient evidence to support it.''' Syl. Pt. 5, Smith, 223 W. Va. at 422. 675 S.E.2d at 898 

(citations omitted). 

Upon due and mature consideration, the Court finds that the Plaintiff has failed to 

demonstrate sufficient grounds warranting a new trial. As discussed previously. there was 

sufficient evidence introduced to support the jury's finding in favor of the Defendant. Significant 

questions existed as to the identification of the vehicle that caused the accident ~derlying this 

case. Multiple sources of evidence~ both from testimony and exhibits, support the jury's fmding 

in favor of the Defendant. This Court will not disturb a jury verdict merely because of conflicting 

evidence in the record. The Court presumes the jury resolved any conflicts in the evidence in 

arriving at its verdict. See id. at SyI. Pt. 6. 

THEREFORE, for the foregoing reasons, it is hereby ORDERED that the Plaintiffs 

Motion for New Trial is DENIED. 

It is further ORDERED tha, the Circuit Clerk of Lewis County mail and/or otherwise 

provide certified copies of this 9;:~e!.to the parties.,~d attorneys ofrecord. 

ENTERED this 20ch day ofOclober, 2014. ,:: 
• . •.•••• v ! .... ~ .. , .. '-:'" '~·I~"··~·····"""··"·""·"····'"· ~ 

Kurt W. Hall 
Circuit Court Judge 
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STATE OF WEST VIRGINTA, COUNTY OF LEWIS, TO-W1T: 
I, JOHN B. HINZMAN, Oerk of the Circuit Court of Lewis 
County . 0 hereby certify that the foregoing is a ~cftPy of 
an O· in the above styled jf)0n on th U day 
of· ,20. .// 

yba d d Offici;.1tr~he.---L- day 

JtJh . HINZ!\~AN 
Oerk of the Circuit Court OfM')
Lewis County, West Virginia . 

L/J;;' 
-

( 
, . 



12/19/2014 11 :14 ESTEP & SHAFFER Y.UU-'1UU" 

IN THE C:mCUIT COURT OF LEWIS COUNTY, WEST VIRGINIA 

GERALD R. PHILLIPS, 
et IIX, 

PJaintiff, 
Civil Action No. 11..cooSS 

." ..., ' 
v. 

. 
'.. , 

. 

'-'. 
" . 

JOSHUA STEAR, 
.. .. 

Defendant. 
,
" .. 

..
'. _r. 

-------===~======================================~~:*I'm------

<AGREED ORDER . 

WHEREASI' post-trial motions were heard by this Court on June 5,2014; and 

WHEREAS~ this Court entered an Order denying post-trial motions on Octo'f,)er 20. 2014; 

and 

WHEREAS, this Court directed the Circuit Clerk 10 mail and/or otherwise provide certified 

copies ofthe Order to the parties and attorneys of record; and 

WHEREAS, the parties and their attornoys advised this Court on December 4, 2014 thatno 

certified copies ofthe Order denying post-trial motions had been received by anyone, and that no 

party or counselliad knowledge ofentry ofthe Order den}'il?g post-trial motions; and 

. WHEREAS, the Order ofOctober 20, 2014 was a final Order from which an appeal could 

be prosecuted; and 

WHEREAS, the appeal deadline had passed before any'party aggrieved by the Order had 

notice of its entry, 



1--- ----- I I•• ~ &,...,IIS-r 111 .;Jnl-\r r.:.n I,tAX):lJ4 J29 6450 P.003l004-y • 

It is therefore ORDERED that the Circuit Clerk ofLewis County FORTHWITH furnish 

certified copies of this Court's October 20,2014 Order, along with this Order. to all counsel of 

record by U.S. Mall, and that the entry ofthis Order shall constitute the final Order ofthis Court for 

purposes of appeal to the Supreme Court of Appeals of West Virginia. 

Agreed: 

C. Pa.ul Estep, Esq .O. Thomas mith, Esquire 
WVSB#4617 WVSB#5731 
Sm.i~McMunn & Glove~, PLLC Estep &. Shaffer, LC 
516 WestMain Street 212 West Main Street 
Clarksburg. WV 26301 Kingwood, WV 26537 
Tel: (304) 326-6000; Tel: (304) 329..6003 
Fax: (304) 329-4000 Fax: (304) 329-6450 
Counsel for Defendant Counsellor Plaintiff 
State Farm Mutual Automobile 
Insurance Company 

Enter: ~dB.Y ofDeeember> 2014 

ENTERED:o_ day ofDecember) 2014 
Clerk 

. By Deputy: 

STATE OF WEST VIR GINJA. COUNTY ?F ~W1S,TO.~: 
1, JOHN B. HINZMAN. Clerk of the C1TCU\~ Court of leWIS 

Co do hereby certify that the foregomg IS a true,)9PY ofn 

an 'Or '. ere!i1J tile above styled ay~n on the ..1-1-day 
f WJ1'_, 20 IontI 
~i'~O' mid dOffici1bisthe_:;;day 
of2" ,20 0AN0ft 

JO~B.o 0 0 0 
Clerk of the Circuit Court of 

UWiS~~~~ 


