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_BEFORE THE STATE O-F WEST VIRGINIA 
SUPREME COURT OF APPEALS 

SvVVA. PiC'., 

Petitioner, 
Supreme Court No.: 1-'-0·471 


,'s. Claim No._ 200~W ..W678 

BOR Appeal No. 20-48996-


EDWARD ~IRCH, 

Respondent. 

AMICUS CURIAE BRIEF 

I. ISSUE ON APPEAL 

Whether definitely ascertainable preexisting impairment for spinal ll1Junes should be 

apPo11ioned before referring to 85-CSR 20 and Tables 85-20-C D, and E. 

H. LEGAL AUTHORITES 


W.Va. Code ~23-4-6; 


W.Va_ Code ~13-4-9b: 


85 CSR :20. _ 


III. LEGAL DISCUSSION 

For injurics occurring an~r May 12. 1995. under W.Va. C(ld~ ~ 2:i-4-6 and R.5 CSR 20. 

permanent IXlrtiul disahility ~l\\-ards an: based OIl medical impairmcnt. The Commission has 

adojl(l'd the :\ml..'riean \kdic~tI :\ss()eiatiol1's (iuides (ll (/1c haiuJtioll ll!'Pcrm<lncl1t Impairlll(,I1I. 

/-"ourth I-:diri(lll. ~lS (IlL' lllC~lS11rc oj' \\hole body mcdical impairn1L'nl. In CUSL'S \\-here the 

c\:<lll1inatinl1 UpOI1 \\hich thc Ll\\-ard \,-as hased \\-~lS conducted 011 or altcr JUIlC l-L ]()04. rang~ or 

impairn1L'l1t lillliwlilll1S. as s~l forth ill R.5 CSR ~(). apply to SO!1le tY)'lL'S oj" injurit.'s. 

/\ primary component of tht: whole person impairment evaluation process includes 

measurement of rmige of motion with documentation that the measured motion is reproducible 



, , 

and valid. ATv1A validity criteria require that' each motion be repeated 3 to 6, times' to 

demonstrate reliability and consistency. \hwkers' Compensation Rule 85-~O-66.1 pro\'ides that 

all indepe~ldent medical exa~11ination reports: 

mLlst state factual findings of all tests. e\'aluations. ,and examInations that were 
conducted and mLlst stilte the l11ann~r in \vhich they \\'ere conducted so as to 
clearly inJicat~ their performance in keeping with the Ihluirel11enlS oft!le, 
Guides ... A report and opinion submitted regarding [he degree of-permanent 
whole body medical impairment as a result of a back injury without a completed 
back examination t<')rl11 shall be disregarded. 

Ddinitely ascertainable pre-existing impairment clue to a prior injury or condition "shall 

not be taken into consideration in tixing the, amount of compensation allowed by reason of the 

subsequent injury:' West Virginia Code Sectiori 13-4-9b. "Compensation shall be awarded only 

in the amount that would have been allowable had the employee not had the pre-ex~sting 

impairment." rd. Furthermore, the degree of pre-existing impairment must be established by 

"competent medical or other evi<;ience." Id. 

Although the West Virgiliia Code does not define "definitely ascertainable" or 

"competent medical 'or other evidence". the Code does require that impairment ratings comply 

'\\'ith Arv'L~ Range of Motion Model criteria. Chapter 3.3f of those same Guides requires 

calculation of pre-existing impairment. if any. "from historical information and previously 

, ' 

compiled medical dam .... [I If the previoLls.ly compiled data can he verified as being accurate 

...... AMA Gujd~s to the Evaluation of Permunent II11j1airl11~nt: Fourth Edition. p. 101. "The 

jil'n.:el1t baseo nil the pn.'\'ioLls findings \vollld hI..' sllhtracled li'Plllthe percent based on the current 

findings."' Id. h)r pllrposes or ,i -\\"..:sl Virgini;1 Workers' C'lll1j1I.'llSCllion claim. "prcviously 

cumpiled daw" upon \\'hicl1 all impairmcilt rating can hl? hased mllst bt' \criti;1bly accurate, range 

of motion testing whicb predales lht' CI,liIlWlll's' W\wkcrs' Compcllsalion injury_ If historical 

information and pl\~\'i()llsly cl)ll1pikd I11cdic~d data is 1I11<1\'ailabk nr inadequate for calculation of 

a specific percentage of \vholl:! person medical impairment. pre-existing impairment is not 
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defInitely ascertainabl~ ,md no allocation of impaiiment can be reliably attempted. Arbitrarily 

allocating impairment in an unexplained and undocumented manner falls Sh011 of tl1lly 

ascertaining pre-existing iinpairmel1t based upon pre\'iollsly cOlnpiled medical data. and ignores 

the method of allocation found in the AI'dA Range of Motion [,lode! of Impailll1ent. 

Researchers and drafters of th~ ....\:\·IA. Guides 10 th~ Evaluation of Permanent Impairment. 

spent considerable tihlc and effon to develop the Range of lVlotion lv10del of Impairment. That 

model is specifically for the purpose of reliably calculating whole person impairment based upon 

precise measurements. Those measurements mLlst be both reproducible and valid according to 

specific test criteria prominently set forth in the AMA Guides. By all accounts, the Range of 

Motion Model of Impairmel~t reduces the calculation of whole person impairment to a 

mathematical formula. Each part of that formula contributes to a well-reasoned and l:eliable final 

impairment rating. That enti~e process of evaluating \vhole person impairment with mathematic 

precision would be rendered meaningless if phYsicians are allowed. to arbitrarily reduce such 

ratings based entirelv upon prejudice and speculation without following evaluation criteria found ° 

in the Range of Motion i"fodel of the AMA Guides. In thatregard. the AMA Guides require that 

any aileged pre-exOisting impairment mllst be calculated in the same· manner using the same type 

of reliable data as any other whole person impairment rating. If reliable range of motion data 

demonstrating pre-e:--.:isting impairmenL is !lot available. any alleged pre-existing impairment is 

no! delinildy ascertainable and allocation is not appropriate. 

If reliahle medical data In dc/initel:, :l'iccr1ain pr..:-c.xisting impairment is i.l\·ailabk. LhL' 

clainwll( is clltitkJ tn compcnsation "ill the UllllllIIll th,lt \\O(Hild han: heen all()\v~lblc hud the 

..:mpl()yc..: no( hud (h..: pre-eo'\isling illlpairlll..:nt.·· West Virgi!1i~1 Code SL'ction .2J--+-()h. 

h'~n if a physician has reliable medical d~Jta to lklinitcly ascertain specilit.: rr~-c.\:isting 

° impairmcnt the method of allocation cannot depri\'e the claimant the::' benefit "amount he \\\)uJd 


have been allowed had th~ employee not bad the pre-existing impairment:' In order to ensure the 




claimant .is granted bendits for l'lis occupational injury in the same amount as he would be 

entitled had he 1ll1t had pre-existing impairment. the examining physician must allocate 

impairment before applying Rule 20. 

8.) all accllunts. this claimant \\"as placed in lumbar spine Category III which bas a pre

appro\·ed range of whole person medical impairment from I(j'Yo to 13%l. (The acceptable range 

of impairment awards tor Category II is 5~"o to 8%). Dr. Marsha Bailey examined the claimant 

and diagnosed a toral whole person impairment of 12%. Dr. Bailey proceeded to allocate 4% of 

the claimant's 12% impairment rating to pre-existing degenerative changes. Dr. Bailey had no 

specific '"historical intormation or previollsly compiled medical data" from which pre-existing 

impairment could be reliably calculated as required by the AMA Guides. See AMA Guides 

Chapter 3.3f p. 101. Furthermore, she could not site any factual finding or test result to support 

her contention that the claimant had a 4% pre-existing impairment. Without that documentation, 

Dr. Bailey's repOli lacks the fundamental basis upon which pre-existing impairment must be 

definitely ascertained. West Virginia Code Section 23-4-9b does not provide for allocation of 

impairment which cannot be definirely ascertained. 

Even if Dr. Bailey could have produced historical data to support allocation of a 4% 

whole person medical impairment to a pre-existing condition. her method of' allocation was 

ll.med and inconsistent with the !\M/\ Guidl?s and West Virgillia Code Section ~3-4-9b \'\'"hieh 

pruvides that i.I C laill1<ln t \vi th pre-ex isti ng iIl1IX1; rment shall be compensated :'i n the amount thal 

\\l\uIJ ha\ e heen alJowahk had the elllployee !lUl had the pre-existing impairment." 

West Virginia l~l\\·s ~ll1d regulatiolls reLJuire th~lt injury related \,"hole person impairment 

ht..: delcrlllinl'd using till' R~lt1ge ur !vloti(lll \Iodcl or Impairment f(lundin the Fourth LditillI1 oj' 

the Al\IA Guides to the h aluation of Permanent Impairmenl. That AJVfA evaluation process 

includes both a method lor calculating IOtal \vhok person impairment and a method for 

calculating and allocating possible pre-existing impairment. Pre-existing impairment mllst be 



--based on preyiously compiled data ... ,'eritied as being accurate." See AMA Guides Chapter 

.).3f p, 101. CUITent tOTal impairment is calculated based upon range of motion criteria derived 

from a clinical examination of the claimant. Once botil of those calculations have been 

completed, "[tJhe percent based on the pre\ious fin~lings \votlld be subtracted from the percent 

baSed on the ClllTelit tindings:' IJ. (Pkase note, the record in this case has no evidence of specitic 

pre-existing impairment and Or. Bailey made no attempt to calculate pre-existing impairment in 

the manner required by the AMA Guides.) Only after the AMA process for calculating whole 

person medical impairrhent has been completed_ which includes allocati0t1 of pre-existing 

impairnlent, is the documented whole person impairment rating compared with Rule 20 Tables to 

determine whether additional adjustment to the rating must be made. 

Dr. Bailey did not follow AMA instructions to calculate the claimant's injury related 

impairment, Rather than subtract previous impairment from current impairment as required by 

AMA Chapter 3.3t: she calculated current impairment, red~lced that impairment based upon Rule 

20 Tables and reduced the claimant" s impain.l1ent rating as second time based upon speculation 

that the claimant had pre-existing. impairment. Dr. Bailey's method of prematurely refeITing to 

Rule 20 Tabks before completion of the AMA process for calculating injury related impairment 

. resulted in il reCOl11hlend.cd impairment rating \vhicl1 fIlls below the minimum av,,'ard for 

Category IfI impairment. Furthermore, it ueniL'cI thL' claimant the degree or compensation he 

\\l1uJd hm'e bcen allowed had he not h~id pre-existing impairment. That result is in dircct 

\ inlatiol1 or West Virginia C!l<.k Section 23--.J.-9h. 

The minimum ;marL! 'i1/' Cltcgllry III impairmellt is 1(J0;,. The maximulll award is 1.")0;,. 

Claimants \\ ilh impairmenl hchl\\ Jllil II arc rounded lip 11.\ lOll". Claimants \"itl1 impairml."l1t 

abo\"t? 130. 0 arc rounded dem·n lo l]f' ;,. i':o c1uimant can he compensated with less than a lOO-n 

awa'rd and no claimant can be compensated \vith more than a 13% av,'ard. Dr. Bailey diagnosed a 

http:reCOl11hlend.cd


total impairment of 1~%. She proceeded to estimate that 4% of that 1:::% rating pre-existedthe 

claimant's injury and that 8°'0 \\"as directly related 10 the c1aimanfs current injury. 

v'.'est Virginia Code Section ~3-4-9b requires that this claimant be compensated as though 

his -1-~'o pre-existing impairment did not exist. In other \\"ords. this claimant is to be treated like 

any other claimant \\'ith an 8(:;, iilj ury rdatcd .L)ccupatiunal impairment. b'ery cloil1la-nt \rho 

satistJes the diagnostic criteria for Category III impairment can reCc:l ve no less than a 10% 

permanent partial disability av.iard. Accordingly. every SLICh claimant with an AMA Range of 

Motion Model impairment rating of 8% IS entitled to have his whole person impairment 

recommendatioi1 rounded up to 10%. 

By applying Rule 20 prior to allocation. Dr. Bailey ignored the method of' allocation 

prescribed by the AMA Guides. recommended compensation below the minimlilll permitted by 

rule, and treated this claimant differently from any other claimant who has an 8% range of 

motion impaimlent without ad~itionaI pre-existing impairment. 

The AMA Guides. West Virginia Law, and common sense dictate that allocation of 

whole person impairment is pari of the AMA Range of Motion Model calculation of injury 

rdated impairment. \Vest Virginia Lmv requires completion of the AMA process for calculating 

\·vhole person medical impairment prior to comparing that rating to Rule 20 to determine 'vvhetlier 

additional adjustment must be made. Ifcomplaints that employers often do not gd full benefit of 

allocated impairment rutings bec~luse a\\ards must bc rounded up to the minimulll permitted 

~l\\~lrd arc Ln PI'!..?""li'- 111(,11' cOlllplainlS thaI ':ktimClnts \\ i1ll i'l11pairlllcllt in L'XCCSS lll' m<1:'\il11l1!11 

~I\\ards IW[ recei\ illg Iltll eOl1lpL'lls"lti(11l 111I' physic;d loss must also prc\'ail <lilt! Rule 20 ..I\\ards 

lilllitalillns ll1ust .he j()und lInl;l\\"/'ul and 1II1cnJ()J"cL';Jhk. 

IV. CONCLliSION 

\Vest Virginia l~l\\-" requires that adjustment of vv'hole person medical impoirment bnscd 

upon Rule 20 be made only atter full evaluation of impairment, including allocation of pre



c~isting imp·airmen!. based upon AI\-IA. criteria. Any attempt to allocate \vhole person medical 

impairment after application of Rule 20 impairment limitations is inconsistent v.:ith "YVest 

Virgiliia la\\'o 

Additionally_ any attempt to calculate pre-e~isting impairment must be based upon 

l)l"c\'joLlsly compiled reliabk range. of motion test results documented in [l sufficiently cleilr 

manner to indicate testin¥ was performed in keeping \·rith the rcq uirements of the AMA Guides. 

If no sLich test rcsnlts an: available_ pre-existingimpairme.nr cannot be detlnitely asceltained and 

any attempt to allocate impairments is mere speculation and should be ignored. 

Respectfully Subn1itted 

WILL}A~",B. GtRWIG, III 
AttOrI1yY-At-Law 
Post offfce Box 3027 
Charleston, West Virginia 25331 
(304) 345-5780 
WV State Bar ID No. 13 75 
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Respondent. 
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