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STATEMENT OF THE CASE

The Petitioner Julia Surbaugh has twice been convicted by a jury of the first degree
murder of her husband, Michael Surbaugh, and it is from the second conviction that the instant
appeal follows. Many of the facts are undisputed. On August 6, 2009, in the morning hours, the
Petitioner shot her husband at least twice in the face; the origin of a third shot to the face is the
subject of dispute, with the Petitioner insisting that the victim shot himself once during the
debacle. (Appendix pages 206-207; Transcript Pages 719-722). In fact, the Petitioner argues that
she acted in self-defense in shooting her husband, and that at some point he turned the gun on
himself in a suicidal mood and fired at least one of the shots to his head. The State argued
differently, and the jury on both occasions has agreed with the State’s interpretations of the facts
at hand.

Michael Surbaugh survived three gunshot wounds from a .22 caliber handgun fired at
close range. None of the shots pierced his cranial cavity, i.e., none of the bullets entered his
brain, but one of the shots fractured the large sinus cavity at the front of the face. (Appendix
Pages 224-227; Transcript Pages 791-804). After several 911 calls in which the Petitioner
presented varying stories to the 911 dispatchers, first responders arrived on the scene, initially
treating the case as an attempted suicide based on what the Petitioner had stated. (Appendix
Page 205; Transcript Page 715). The victim, however, was lucid and communicative for nearly
four hours after being shot, interacting with a number of police and EMS workers, and
consistently maintained that he had been awakened by a loud, severe pain to the head that
seemed like a baseball bat hitting his skull; that he had felt that more than once; and that as he
started to realize what had happened to him, he told everyone he could that “the bitch shot me”

or some variation thereof, referring to the Petitioner (Appendix page 95; Transcript page 276).



Michael Surbaugh died while in transit to a larger hospital, having been fairly stable from
the scene to the Health Net landing area, and then crashing into cardiopulmonary arrest as he was
being loaded onto the helicopter. (Appendix Page 185; Transcript Page 636). Subsequent
attempts to revive him were unsuccessful. After examining the body, the state’s forensic expert,
Dr. Hamada Mahmoud (whose testimony will be discussed below), concluded that the cause of
death had been the gunshots and ruled the death a homicide.

The Petitioner gave numerous voluntary and inconsistent statements to the police in the
hours and days following her husband’s death. (Appendix Page 210; Transcript Page 736). Her
primary theory is that her husband was depressed and suicidal as a result of losing his job as a
teacher after a drug and gun violation, and this, coupled with the Surbaughs’ marital problems
(he was openly having an affair, and both had agreed to end the marriage) and Mike’s
alcoholism, combined to create a volatile situation where the Petitioner felt afraid and threatened,
and only fired upon her husband after he had pulled the gun on her and threatened her (Appendix
pages 206-207; Transcript Pages 719-722). The State’s forensic evidence tends to disprove the
Petitioner’s assertions of where she was in relation to the decedent when she shot him. In any
case, the Petitioner’s statements vary in the number of times she shot him, when and why she
initially shot him, and other key details, leading a reasonable jury to doubt the Petitioner’s
portrait of events that morning.

The testimony of most of the medical personnel that the decedent encountered shows that
most of these first responders, nurses, and doctors considered that the gunshots wounds were the

cause of death; however, most of these people also were somewhat surprised that the victim died
from these wounds, given how responsive he was in the hours following receiving them. The

general consensus seems to be that the shot to the sinus cavity allowed the passage of air into the



bloodstream, which created an air embolism, which travelled to the heart and eventually caused
the sudden cardiopulmonary arrest. This is the theory espoused by the State’s expert witness,
and that accepted by the jury.

The Petitioner, both during the trial and on appeal, discounts the air embolism theory in
an attempt to create medical malpractice where there is none. Most of the medical personnel to
appear as witnesses in this trial found nothing unusual in the manner in which Mr. Surbaugh was
treated; his death was surprising to them at the time because they did not have all the facts about
where the bullet went when initially treating the patient. The Petitioner attempts to create a
situation where the decedent was given too much IV fluid, which led to a fatal pulmonary edema.
(Appendix Page 185; Transcript Page 636). This argument is an attempt to provide a break in
the causation chain that would otherwise hold the Petitioner responsible for foreseeable
consequences of her actions, but would supposedly not hold her responsible if improper medical
care were provided to the victim, as she asserts here. The jury found no merit in this argument,
as will be discussed below.

The Respondent State of West Virginia filed its Response to the Petitioner’s Petition on
March 6, 2015. Since that time, the Petitioner has written, without the assistance of her counsel,
two letters to this Court that the Court has elected to treat as supplemental responses to the
Petitioner’s Petition. As such, the Respondent will respond herein to those additional
assignments of error, drawing on the previously filed response where appropriate and responding
only to allegations that can be identified as true assertions of error.

SUMMARY ARGUMENT
The Petitioner claims that additional errors were omitted from her original petition. First,

the Petitioner claims that the evidence was insufficient to convict her because the State did not



analyze the blood splatter on the ceiling of the Petitioner’s bedroom, where the shooting
occurred. This assignment is meritless and is essentially about which experts the jury chose to
believe. The State’s expert witness, Dr. Mahmoud, testified as to the position he believed the
victim, Mr. Surbaugh, to have been in; the Petitioner’s expert witness testified otherwise. It does
not matter that the Petitioner’s expert had a different theory than the State’s; both were properly
qualified as experts under Rule 702 and Daubert. The fact that their opinions differ is to be
expected, given who each one is working for. Difference in expert opinion does not undermine
the sufficiency of the evidence or remove the case from beyond a reasonable doubt; see
discussion of Harris v. CSX Transportation, 232 W. Va. 617, 753 S.E.2d 275 (2013), infra. This
Court has said that the jury is the final arbiter of which expert to believe, and that it is not for the
Court to interfere with that special province of the jury.

Petitioner next alleges that the statements given by her husband after he was shot and
prior to his death are testimonial hearsay that should be excluded under Rule 801 and State v.
Mechling, 219 W. Va. 366, 633 S.E.2d 311 (2006). Similarly, the question of whether to believe
the victim’s statements is also best left to the jury. The Petitioner contends that seemingly
contradictory statements made by two of the officers involved in the investigation show that
there was not an emergent situation, which is part of the reason the statements were found to be
non-testimonial. Petitioner does not allow for the possibility, indeed likelihood, of error when
witnesses testify in a second trial years after a first trial — especially with regard to police
officers, who are so often called as witnesses. In any case, the situation was of course emergent
when the victim made his statements; there was still a doubt in many of the investigators minds
as to what had happened and if there was ongoing danger. The Petitioner does not allow that

emergent means more than just physical danger from someone with a gun; the victim had been



shot three times. His statements would be in an emergent situation until such time as he was no
longer at risk from complications of his injuries. His dying declarations are clearly made while,
at least for him, the situation remained emergent. Therefore there is no merit to this argument
either, and since this Court has already passed on the admissibility of these statements in State v.
Surbaugh, 230 W.Va. 212, 737 S.E.2d 240 (2012), this alleged error will not be addressed
further.

Indeed, the Petitioner attempts to weave a conspiracy theory in the supplements, accusing
the prosecutor of misconduct. The trial transcripts do not bear this accusation out. There is
simply no evidence that any misconduct took place, only the Petitioner’s unsupported
accusations. The only accusation she makes that might have been an issue is the prosecutor’s
failure to disclose the gun charges that were pending against the victim, which the Petitioner
claims that she knew about and told her husband about the night before he died, which she
asserts contributed to his allegedly suicid;ell mood. The Circuit Court found this as harmless
error, since there was no real evidence that the victim had been suicidal; indeed, there was
abundant evidence that he was looking forward to a new life without his wife. The failure of the
prosecutor to disclose charges that had just been filed the day before the victim died, causing
those charges to be dropped, is simply irrelevant. The Petitioner was not prejudiced by this
admission; it was therefore harmless error at worst. Further, the Petitioner’s assertion that
anyone passing by the office where the victim’s gun charge was supposedly laying out for all the
world to see is ludicrous speculation, and there is no need to address this paranoid fantasy
further.

Additionally, the Petitioner had moved to dismiss the indictment because the State had

not kept intact physical evidence, in particular bed linens, which the Petitioner argues would



have exonerated her. The trial court had concluded that the linens were of no real import and
that pictures of them were sufficient to keep as evidence. The Petitioner wanted to test the linens
for gunshot residue in an attempt to support her self-defense claim. However, it is significant to
note here that the State did maintain the bed linens during and after the first trial, and only
destroyed them after the Petitioner had failed to require their use. The Petitioner has waived this
point by not using the linens in the first trial. The State is not required to keep evidence forever.
The Petitioner next assails the State’s expert, Dr. Mahmoud, who testified at length about
the autopsy and the likely causes of death. Again, the Petitioner’s expert contradicted some of
these points, but it was for the jury to decide which expert to believe, and two juries clearly
found Dr. Mahmoud more convincing. The Petitioner’s major problem seems to be that the
expert witness, the Court, and the State all use the words “possibility” and “probability”
interchangeably during the expert testimony. This is an example of the Petitioner trying to create
significance where there is none. Dr. Mahmoud used the phrase “possibility” to distinguish from
“medical certainty,” not from “probability,” as the Petitioner seems to claim. Further, the words
and their import are clear enough that the degrees inhabited by “possibility,” “probability,” and
“medical certainty,” are not likely to confuse a jury. The Petitioner refers to Daubert and Harris
for the proposition these words are terms of art and have specified meanings, and that by using
“possibility” the expert runs afoul of those cases’ reliability requirements. There is nothing to
this argument expert the Petitioner’s ignorance of the law. The Petitioner clearly misapprehends
the holding of Harris with regard to the admissibility of expert evidence; such evidence is to be
liberally admitted, unless it is based on pure speculation — which is not the meaning of the word
“possibility” in this case, since the actors herein use that term as an equivalent to “probability,”

which is clearly not the result of speculation.



The Petitioner also takes issue with some of the jury instructions. The Court denied
proposed instruction No. 7, which addressed the “possibility” and ‘“certainty” issues; and
instruction No. 8, which allowed that contradictory evidence of cause of death itself is enough to
create reasonable doubt. The Court properly denied these instructions, since neither is a correct
statement of the law.

Finally, the Petitioner attempts again to create an intervening cause of death that would
lessen her culpability, despite that fact that virtually all the witnesses who were qualified to opine
on the cause of death found that the gunshots were, in fact, the cause of death. The Petitioner
assails the emergency room doctor at the local hospital for leaving the victim’s side to talk to
some residents and allied professionals. Supposedly it is during this short absence that the victim
took a turn for the worse, receiving too much fluid that the Petitioner believes caused a
pulmonary edema and, ultimately, death. There is nothing but desperation in this allegation as
well. It is well within the standard of care for a doctor to leave a patient in the charge of the
hospital’s nurses while he performs other, related duties. Anyone who has ever been in an
emergency room know that a patient might spend a couple minutes with the actual doctor;
nonetheless, the doctor in this case responded to requests and notifications from the nurses
watching the victim, and there is nothing culpable about the care the victim received. The
Petitioner attempts to discredit the standard of care the victim received, but once again it was
within the province of the jury to determine which set of testimony was more credible, and in
both trials, the juries dismissed the Petitioner’s theory of pulmonary edema and supported the
State’s theory of the case.

It should also be noted that in her supplemental filings, the Petitioner admits to having

lied repeatedly to authorities about the shots she fired at her husband. She tries to blame her



dishonesty on childhood trauma. This begs the question of why anyone would believe anything
she has written? She is clearly mining the record for errors, but has not really found any alleged
errors that go beyond what her attorney wrote in the well-written petition filed in this case. She
seems to not understand that just because her witnesses make a certain point, the jury is free to
determine credibility on its own and dismiss her witnesses’ testimony. That is what has
happened twice now, and there is certainly no need for a third trial.
STATEMENT REGARDING ORAL ARGUMENT AND DECISION

Petitioner has requested oral argument in this case, primarily as a result of the number of
errors asserted. While the State agrees that the number of errors is relevant to the inquiry, these
errors are all simply addressed and should not create any great difficulty for the Court to
determine the outcome of this case on the briefs and from the record. The State therefore is of
the opinion that oral argument is not necessary for the resolution of this case.

The State has no opinion with regard to the type of opinion that should issue from the
Court in this case.

ARGUMENT

I. Standard of review

As a general rule, a reviewing court should allow great deference to the findings of a jury
in a criminal trial. As stated in Syl. Pt. 1, State v. Easton, 203 W.Va. 631, 510 S.E.2d 465
(1998), “[a] reviewing court should not reverse a criminal case on the facts which have been
passed upon by the jury, unless the court can say that there is reasonable doubt of guilt and that
the verdict must have been the result of misapprehension, or passion and prejudice. Syl. Pt. 3,
State v. Sprigg, 103 W.Va. 404, 137 S.E. 746 (1927).” The Petitioner thus carries a heavy

burden of persuasion in her attempt to reverse the jury’s decision.



IL. The Petitioner’s Assignments of Error are without merit

A. The State did prove the corpus delicti of the crime charged, and therefore

no intervening cause relieves Petitioner from culpability.

The Petitioner here proceeds from a faulty premise, claiming that there is no dispute that
the gunshot wounds — standing alone — did not kill Michael Surbaugh. On the contrary, this is a
subject of much debate, since the State’s argument is that the gunshot wounds caused the air
embolism which caused death. Additionally, numerous witnesses testified that Michael
Surbaugh died as a result of gunshot wounds. There is no agreement by all medical experts in
the trial that the shots did not end his life.

The Petitioner argues that improper medical care — and the word improper is highly
significant — took a bad wound to a fatal one. Under State v. Durham, 156 W. Va. 509, 195
S.E.2d 144 (1973), criminal liability can attach to an action, even if death is the result of
intervening action, so long as the intervening action is the result of proper treatment of the
wound or of a pre-existing condition or disability. The Petitioner here has based her entire
theory of the case upon the suggestion that the cause of death was a pulmonary edema caused by
excessive administration of IV fluid, itself the result of the doctor leaving the ER floor briefly,
medical treatment that the Petitioner claims would be “improper” and therefore not fall within
the Durham protection for a chain of causation. The Petitioner argues that the allegedly
improper care — if it existed at all — is a supervening cause that is the ultimate cause of death, not
the gunshot wounds, and that the Petitioner has not effectively caused the decedent’s death.

There are a number of flaws with this argument. First, in Durham itself, a pre-existing
condition was at stake, and liability attached because the actions of the defendant therein,

coupled with the pre-existing conditions, formed a chain of causation that was unbroken by
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subsequent medical care (which was not alleged to be deficient). In this case, the Petitioner has
certainly alleged improper medical care, but this is all it is — an allegation. There has been no
finding by any body of a violation of the standard of care in this case, and the State’s witnesses,
experts and lay, have unanimously supported the State’s arguments regarding cause of death
(gunshot wounds) and propriety of treatment. The trial court made no such finding, and the jury

— indeed, the juries in both cases — have found that the Petitioner is the sole cause of death.

B. The Court did not err in admitting the testimony of Dr. Mahmoud

West Virginia, like many states, follows Daubert v. Merrell Down Pharmaceuticals, Inc,
509 U.S. 579 (1993), in determining the admissibility of scientific evidence at trial and the
qualification of experts in providing such testimony. In general, a trial judge must act as a
“gatekeeper,” allowing reliable and relevant material before the jury but keeping the junk out.
The Petitioner reduces Dr. Mahmoud’s testimony to this singular question: whether he should be
allowed to testify about the “possibility” of an air embolism as the cause of death. The Petitioner
once again ignores the fact that Dr. Mahmoud and the court treat “possible” and “probable”
analogously during this procedure; in any case, it matters not. (Appendix page 163; Transcript
page 545). Dr. Mahmoud is subjected to considerable voir dire and is qualified as an expert in
forensic investigation, including rendering opinions on air emboli; he is never qualified based
upon his understanding of the word “possibility.” (Appendix page 162; Transcript page 543).
Similarly, the methodologies he employs as a whole in conducting forensic examinations does
not come under attack; only his conclusion about the possibility of an air embolism in this
particular case. As a result, it is overbroad to say that Dr. Mahmoud’s opinions have no
scientific basis; he is not called upon to analyze only air emboli, but to conduct a full forensic

analysis that includes, among other things, the possible cause of death. Given the sheer number
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of these investigations that he has done, it can hardly be maintained that Dr. Mahmoud is not a
reliable and relevant expert or that his opinion is mere speculation.

C. The Circuit Court did not err in allowing Dr. Mahmoud to testify based on

possibility, not probability, with regard to his opinions.

The Petitioner opines again that the expert’s testimony can be reduced to a single word —
possibility — and that this word has a fixed legal meaning that we must guard against. The
evidence herein already shows that Dr. Mahmoud is using the term possibility in contrast to
certainty — not probability — and that is unlikely to confuse any jury. Additionally, we have two
verdicts that suggest that the jurors at least held some understanding of what the Doctor meant.
More importantly, the Petitioner offers no evidence that that Dr. Mahmoud’s testimony in fact
was confusing to the jury or was no more than speculation; Harris does not reduce the word
“possibility” to speculation, which is verboten. In fact, Harris specifically points out that
reliable evidence under Daubert “does not mean an assessment of whether the testimony is
persuasive, convincing, or well-founded...’reliability’ is a shorthand term of art for assessing
whether the testimony is to a reasonable degree based on the use of knowledge and procedures
that have been arrived at using the methods of science — rather than being based on irrational
and intuitive feelings, guesses, or speculation.” Harris, 232 W. Va. at 621-622, 753 S.E.2d at
279-280. Therefore, the use of the term “possibility,” in the context of its use in this case, is not
barred by Daubert or Harris.

D. The Circuit Court did not err in denying the Petitioner’s Motion to Dismiss

based upon the destruction of evidence by the state.

The destruction of the bed linens is not an effective challenge, given that the Petitioner

failed to use this evidence in the first proceeding in this matter, and the Petitioner’s failure to
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utilize the bed linens in that first trial led directly and predictably to the items” destruction by the
State. There is no requirement that items be held indefinitely. Petitioner cites the case of State v.
Osakalumi, 194 W. Va.758, 461 S.E.2d 504 (1995) for the standard of review on this issue.
Osakalumi provides, in Syllabus Point 2, that the trial court in a case where discoverable
evidence has been destroyed while in the custody of the State must determine whether the state
had a duty to preserve the material and, if it did not, whether the state’s failure to preserve the
material constitutes an actionable breach. Factors such as the degree of negligence or bad faith
and the availability of adequate substitute items of evidence are considered in determining
whether any consequences should flow from a breach.

In the present case, the trial court determined that the state had not breached any duty to
preserve the bed linens because photc;graphs were available and no bad faith was evident.
Indeed, the destruction occurred only after the linens were not used in the first trial, and despite
the Petitioner’s suggestion that the State should have kept the linens pending an appeal, the
Petitioner’s failure to use the linens in the first trial precluded any use of them upon that appeal,
so the State would argue that there was not even a duty to maintain the articles after the
Petitioner’s failure to utilize them in the first trial.

Further, even if the State had a duty to maintain the evidence, there was no evidence of
bad faith or negligence adduced to support the Petitioner’s argument. The State reasonably
relied on the failure of the Petitioner to use the linens in the first trial, the natural effects that
would have on any appeal, and the existence of photographs as a viable substitute for the
evidence. The State cannot keep an infinite amount of evidence, and these factors suggest not

only that a reasonable decision was made, but also a fair one devoid of bad faith or negligence.
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Finally, the Petitioner makes much of the argument that it could have tested the linens to
try to advance the self-defense theory. The Petitioner’s failure to do this the first time around
notwithstanding, the inability of the Petitioner to perform these tests is irrelevant to the State’s
case against her. The testimony of Dr. Mahmoud established that the shots were fired from
within eighteen inches of the victim’s face, but not against his skull. The Petitioner claims that
the State’s theory of the case is dependent upon the Petitioner having fired those shots at the
victim while he was sleeping, but this is not the case. That is one theory, to be sure, but the State
has asserted that the Petitioner shot her husband from the range the Dr. Mahmoud indicated. The
State is not dependent upon the position of the bedsheets for its conviction. Mrs. Surbaugh
admits to shooting the victim. The gunshots caused the victim’s death. Whether any residue
might appear on the sheets is not material to the State’s case, nor would the presence of such
material affect the State’s case. The trial court found that the photographs are an adequate
substitute, and that the State did not act in bad faith. Testing the bed linens would be no more
probative than determining exactly from which distance the gun was fired. The jury simply did
not find Mrs. Surbaugh to be a credible witness, her stories changed repeatedly, she admitted in
each of them to shooting the victim, and the shots caused the victim’s death. The failure of the
State to keep the bed linens does not affect any of that.

E. There is more than sufficient evidence to support the Petitioner’s conviction.

As stated in Syllabus Point Syl. 1 of State v. Guthrie, 194 W. Va. 675, 461 S.E.2d 163

(1995):

The function of an appellate court when reviewing the sufficiency of the
evidence to support a criminal conviction is to examine the evidence admitted at
trial to determine whether such evidence, if believed, is sufficient to convince a
reasonable person of the defendant’s guilt beyond a reasonable doubt. Thus, the
relevant inquiry is whether, after viewing the evidence in the light most favorable

13



to the prosecution, any rational trier of fact could have found the essential
elements of the crime proved beyond a reasonable doubt.

The Petitioner argues that insufficient evidence supports the jury’s verdict and that the
jury incorrectly resolved evidentiary conflicts, particularly with respect to where the victim was
when shot. There is no merit to this argument. The Petitioner simply re-hashes the bed linens
issue and determines that the jury could not have resolved the conflict between where the victim
says he was when he was shot — the bed — and where the Petitioner claims he was when shot,
namely attacking her.

Further, the fact that the experts arrived at different conclusions likewise does not create
reasonable doubt or an insufficiency problem. As stated in Harris, “Rule 702 and the decisions
of this Court clearly state that it is of no moment that the opinions of the parties’ experts reach
different conclusions on all dispositive issues. This is to be expected...[W]e rely upon the jury to
make the ultimate determination as to which expert is right and which expert is wrong.” 232 W.
Va. at 622, 753 S.E.2d at 280. The fact that Dr. Mahmoud and the Petitioner’s expert have
opposing opinions is simply the result of the adversarial system of justice we have, and no
importance is to be placed upon the fact that they disagree. The jury is the only entity whose
opinion matters, and it decides which expert to believe.

The Petitioner’s argument is not enough to meet the heavy burden placed on a defendant
challenging sufficiency of evidence on appeal:

A criminal defendant challenging the sufficiency of the evidence to
support a conviction takes on a heavy burden. An appellate court must review all

the evidence, whether direct or circumstantial, in the light most favorable to the

prosecution and must credit all inferences and credibility assessments that the jury

might have drawn in favor of the prosecution. The evidence need not be

inconsistent with every conclusion save that of guilty so long as the jury can find

guilt beyond a reasonable doubt. Credibility determinations are for a jury and not
an appellate court. Finally, a jury verdict should be set aside only when the
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record contains no evidence, regardless of how it is weighed, from which the jury
could find guilt beyond a reasonable doubt. . .

Syl. Pt. 3, Guthrie, supra.

There was not strong evidence either way regarding the location of Mr. Surbaugh, but the
jury clearly chose to discredit the Petitioner’s testimony. Given the inconsistencies in her stories
to the authorities and the testimony of the authorities themselves as to her demeanor when
making these statements, it is easy enough for the jury to conclude that the Petitioner is not a
reliable source of information. Discounting her version of the story leaves the State’s version,
which the jury was clearly permitted to choose. In such a case, the inferences favor the
prosecution:

When a criminal defendant undertakes a sufficiency challenge, all the
evidence, direct and circumstantial, must be viewed from the prosecutor’s coign

of vantage, and the viewer must accept all reasonable inferences from it that are

consistent with the verdict. This rule requires the trial court judge to resolve all

evidentiary conflicts and credibility questions in the prosecution’s favor;
moreover, as among competing inferences of which two or more are plausible, the

judge must choose the inference that best fits the prosecution’s theory of guilt.

Syl. Pt. 2, State v. LaRock, 196 W. Va. 294, 470 S.E.2d 613 (1996)

This is not, as the Petitioner says, a case where either of two conclusions is equally likely.
The Petitioner herself cemented her fate by making herself a liability as a witness. She cannot
choose to force the jury to give credit to her words where a reasonable juror could easily doubt

them.

F. The Circuit Court did not err in denying Petitioner’s jury instructions.
When a defendant challenges the denial of jury instructions, the following standard

applies:
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A trial court's instructions to the jury must be a correct statement of the

law and supported by the evidence. Jury instructions are reviewed by determining

whether the charge, reviewed as a whole, sufficiently instructed the jury so they

understood the issues involved and were not mislead by the law. A jury
instruction cannot be dissected on appeal; instead, the entire instruction is looked

at when determining its accuracy. A trial court, therefore, has broad discretion in

formulating its charge to the jury, so long as the charge accurately reflects the

law. Deference is given to a trial court's discretion concerning the specific

wording of the instruction, and the precise extent and character of any specific

instruction will be reviewed only for an abuse of discretion.

Guthrie, 194 W, Va. at 663-64, 461 S.E.2d at 169-70. The Petitioner therefore has a
heavy burden to show such an abuse of discretion.

The Petitioner first asserts that proposed Jury Instruction No. 7, which would have
limited the use of “possibility” testimony by Dr. Mahmoud so that it could not, on its own, create
a causal relationship, should have -been given. This is not error, much less reversible error. We
have already seen that the Court was within its power in allowing Dr. Mahmoud to testify about
medical possibility vs. medical certainty. Dr. Mahmoud did not testify based on speculation, but
was a properly qualified expert forensic witness. The jury properly heard his testimony and gave
it the weight it deserved. Even if this failure to so instruct the jury were error, however, it would
be harmless error. The evidence against the Petitioner in this case is overwhelming. The word
choice of a single witness would not change the fact that the Petitioner shot her husband and that

he died as a result. The jury was clearly permitted to choose the State’s explanation of this

death.

Next, the Petitioner argues that the Court should have given Proposed Jury Instruction
No. 8, which relies on Durham for the proposition that contradictory evidence regarding the
cause of death is in fact an element that should create reasonable doubt for the jury. Ignoring for

the moment the preposterous result of this interpretation — virtually every murder would result in
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an acquittal — the Petitioner fails to explain or expound on this objection other than to use it to
criticize the Court’s decision to allow Dr. Mahmoud to testify. This is a matter that has been
discussed ad nauseum. There is no need to rehash it here.
CONCLUSION
The Petitioner has been twice convicted of first degree murder in the death of her
husband. Nothing that occurred in the second trial did anything to change this outcome, despite.
the Petitioner’s best efforts, and there is nothing in her supplements that would merit a third trial.
There is overwhelming evidence that the Petitioner shot her husband multiple times in the face at
close range, that he survived long enough to tell numerous people the same story about how she
shot him, and that he died as a result of the wounds. Attacking Dr. Mahmoud is a red herring;
virtually all the medical witnesses in this trial admitted their belief that the gunshots killed

Michael Surbaugh. The Petitioner’s assignments of error are without merit, and the conviction

should be affirmed.
Respectfully submitted,
STATE OF WEST VIRGINIA,
Plaintiff Below, Respondent
By Counsel
PATRICK MORRISEY
ATTORNEY GENERAL
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