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The triat,t-er befOre the Coutt is a Gemplamt. fat DGClarat0ry, Relief fil~: bf ~0JIWi4-e Mu:t1utt btsnrap,ce 


~pa.nyasking 4tiS:~fU,'tt9·4.~ ~~.~}"o~ in the Am~ .comp;airrl ~eQ,m thi~ act1eii 


-~ _. d '. .,,, ~.l.' '. c...,... "'"~ •• .ii...+ ...:1....: . •A.. ':trred- . t i.... 4._ il...T ," _ .•:..t..... I~.·wiu.the }ftfl.s i:l~t are 1.v..I:=p t-o WJj l'J:Sl'S ~L ..~~~ Bl$. ' .. ~ ,~'1;J,i!IF -;,~tmu:ww~: POHGl~S 

~ed t~ Jfi'ed C. ijiad.dIJyIa AllStRte C~~.an4~ Stith NMfommle:.J:faS no duty ta.p.tov:ide.a.~ or 

to. mdemfil'HY tb~ ~4 fOr.-y ~s~~y.p~ NCQ\"~44 ~~·hitn iiRfue unde~lyiqg act;ion. The 

'Goqtt'has considered. 'the parties ~d fmdings of'ffict $1& ~nC~ '~ i~ ..;mil ~. as: w~ it$. tht 

pert-inent ~~: ~~thori.ties, As a result of these deJibe;rations; f()f the reasons set f011h m. the following 

~. Jan\;14':U of~~'~~ and ~~~daBts1 Ti:a.vis m;.d T~a NelSOn' C"'NclsonS1. 

cntetedmto.an c.nl a~tWith De~)he<!C. ~:~div.iWy. J;1l;l.d dJb/~.~e Co!;lS1;nJcti,oJ}:( 

"FIla!f') to bYild their ne'W ~ \\'itb. a oo~letion dare. en Ju!y: 2009.,~ 
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'The Cohtiact n:.quited 1{I.a.f to obtain ootninerciaJ general liability ~untnCe and comprehenSive :JiabHi.t; . 

insw:anc.e ·fOr ~d.Uy injury and· ~ to :the prpperty. .~~. pi auP ''<l~g, ope.m;ti.9)3$ \14_ ~ 

Nelsoog' home 1hy. Imm ~..d from ~~ Jl009 to Dooember 10{}9,. 

T... ~~ .......hn."lo. "'T..J,~"..,· ..:i:1;~'. 4 ..:.... "i..~ Jmv.•,+,,-~_uJ: ~At\'....-kr. ..t"",~ft:A "'.\'."'t......:'... h'..t3!\'f6 _~..lt·->:<r
..ELi tt,l.l:.':l _.fil....... lJle n~<; :il!l.ti , ,c:~ ~A.,.I'· ... ' "'.:;;aQ~ .l".. ....."." ... '.J' ~ N. ~ ~'" as a ~ .. ln
.. . 

"f'fJad\~ ~f~veworkmf,m,ship<· 'D;leY,have all~a:myriad{l~ 4amage"'"i.~~es iDcludilig:~k~m 

.the f~en;~ :to the $~~~ty ofth~ ~e; ~1'l13\re.n Wij.!ls, ¢pors ~Vl~~; W'aWr 

damage:iibm·a I~ dtamag.e system; ~iilScil1atioa fif\'fuy1 ii'dmg abd ~g causing water dama.se. 

4.:_·w ~... f1....1-."" ~'*'~lil""r 1._1" ~.......,.'" ft!.",~ ..."ft'l1"lt'\n tI:rei1' -'dlmce ~y·~·,-'I._ ~HA-Ol' .L,~ .., ',' .__,tW >-:II'1b"
W"'-iU ~~-"'.~~_ w l;•.<;l.~,e ~l~~~ "T"" ~PiU ,., • .L;.Wii. J.UlLt,l~<!tU"'Se um£, a'S ar=mt.,j:J;[. C 

property damages cauSea hy mad01' rus ... they haVe sBstame(;Lbddily injutY booaUse of~e< einotiOna1 

d~~ ~)'~~ ~~ti.m1~ :m.e0n~£I:ilc,;e ~t. h~ C$p~~ iCk.'n~ .81Jd"r ~s 10 Plainfif'fu. 

policy, poMey fl~berA'Cl! GLO 57'()2994SJ3fur tla:e policy perioQ of F~ 21, fOb9 to February 22, 

201~ ami i'Jndertbe ~~eigf~ett.d l~iJit'y pilliQy, ~ fJ!l.lttlb'er ACP Gto S7129.9459S~ B:1r the l10licy 

10 i~ ~~el;at~llQf.~. 

The ins1trWg:.~ents of'b-eth.CQt pnIi~i~~t'J.,~e At Bcro~~$ld:Propertr-~ 

Li$ility, Natiomvide a.gr.ees to "pay.these sums fuatthe insured hecomes legally,CiibHlaieG't>{) pay as damages 

be~ of '\mdar it'iwY~ "Qr "'JM'Openf ~l ttIJ· wbic), ~ ins~~ ap]jlles."· H~der beth polleies, 

:Natim~ bas ."the.~ :and~Li1Y to ~~~re.d.~ ali)" ~'suiti ~~ those ~'-~ hut has 

'~no duty.w. defend file insured l:\ga1.nst any "suie ·sooking damas~ for 'bedily mjmj' Of 'pre)perty damage'" to 
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'\.\~. thl$l~ 4'oenr~ ~y;!: ,~~~~~~~J.,~ ~ ~e~~~ ~4·'prOP9.tiY 

·d:am~~ wy. if: (1) The'bodlI, irijuty' .of 'pt~ damage' is caUSed by m 'ecc1tttell~' tbattakes·pIace in 

"the '~rage terr}t0ry'.and (2, The '"bodily il\l-urf or~pr.o:perty damage' oecUl'sdu,ring}theporie.ypenod ...." 

"Prop~ da:ina~e''' is de~· ullder ;tb,e 'OOL :~ 8$ '~a. physical injury toO f;$1glOO.e prop.e1'ty.t 

~g.atl-~~()~useof~property. An.SY.ChI{)S5ortise.shallbetieenlooto:ooc~a±thetbn¢ot' 

·tile l'tlYsic31 i-njl1:(v tha.t ~~ it; cY b.1Q~·Qf~.pfUU1.gible p1!Q'p~·:tn~ is. not ph.Y~~y'~ AJj s.\l~b 

:loss sl1ail be. -dee.med kfooout at th~.ti:me of..t'be· 'OCG'Ill"teR(j"e" :thEl!t CRl.l8edlt/' 

~~9dlfy~is'·~rme~~J; theCOI"p()~ ~ 'll»dijy ~~~:~.OJ'~~~talse41?ya 

~ inl:'iuding d~_id.ti1{g it<:U'a any A}1. tb:ese at ~y. t1lt'ie," 

Ii'Oco'UttCne«lY !s:G:efined ander the' COL POliC1es as '~ari ~idenf~ Including.confuiueus: I¥ repeate4 

elPQSJre' t9 ~~y tile sam~~~~~tioP3-~~ 

Nationwide .a:lsO~Fred C . .H1ad citra AlJstatc COn;structi~URdetooirdl'"~ia1 UrribreHaliability 

pcIi~es:, polley Piull\Def ACP CAP 31tn.994S9Sfol-"~p('Jlieyperiod,eJft~g frQm ·Fe.biuary 2~~ Z009~ to 

Fd1t'Ual122, 2010; and poiIDy·mtmbtt AC? eAF 5n299459~ lbl' tJaep:oliey periOd'ex:~gmEn F·ebtuaiy. 

22, 20U)"to:Feiruary 22, 20lh 

The ·Commeretal t'rener.ru iJaMlity pOlicies Issued by 'Natioowkie' t(Y· Fred:' c. mad 'dba Allstate 

CO~GIl are ~'GCC~"Qr "incident" based :pGticiea. The West VirJ$iniaSllpmme Ccurthas stated that 

defeetNe wnrkmansq causi-n§ bodily injury Gl" properly damage is· an i~~" undc~ a 

policy ofoommercial ~Mallia:bility ins~. Chittri.ngt:tm Jr. Erie In.s.. ffQP. &£3.£. Cal) 231 

W'. Va. -47tl, 489, 745S.E.2d 508~ 5:~n (~13) (over:ruling W-ebster(JounfySolit:[Wa~.teAut;Jwrity 

v. Brsc&e.Ji1J7dh ailJ!i"J1aericia.te8;·:'lnc., 217 W.Ya. 304; 617 S.E.~d, 851 (200&)'; CtJrd.9r-v. WilJimJi. 

W. Sm4·ExCl!l.¥8J:iBgCo", 210 W.Va. 110; \i:5.6 S.E.2d 71 (2~Ol); EmIl1BlH"aRCehopertyal1d' 
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'l'"f;;. .....""IA,..~ .... nr""'e.er .rr-,,-·., -: .L:rir·pI("'~""-~ ,r:""l;>. 2t!G ·W.Va. 506 ~.2.6 /j E.. n.a ~8 (1999');V-~JI' \.N} ~ L"~. ';l::lQ:tflei ~""~I ~~... .w ... .. .••..J..!.. Q. .. ~ .. .. 

~h:e Nelson's :allege th:a.:t. t~y have sllf-ered bodily in}u.ry and pwperty damage as. a 

Given ~~ell~tq:tq~~~clQne1J~eJu1t~ fi?Q~'t:~ aaJeg.etpy ~~~.~ns~*l'l 

and cen:tVieti.on w.{}1'k'~·the COurt Fm."D5 thittlie Nehroti's hllve: asserte.cf a e1aims·:tar damageS. 

tha."t ~ I)oi ~ignWt~ ~$.§~o apin:st;py NatiO-IfWi®'l:! CGtpoijcj,e{l! ~Nati())~w¥ie 

IT IS THEREFORE OlIDEItED that Fl'edC. Hlad, mdivirluallyand d/b/a Allstate 

insU;Hd] by Naiioo.wide Mutual· Insurance Company. 

Bi:Hm· A Ghaphe'Ey~ Bsq. 1}&mur s.. Qu0Senbm'y., Esq. 
GH.APHERY LA.W OFFICES~ PLLC ·Maria Marmo ~O-~. Esq. 
00'1 Natio~ Road S'ttite 201 ~kle 4vell.deJ;, PLLC 
Wheeiil),g, WV 2t>OO3- 300 Summers Street, Suite 80a 

P.O. Box 3283 
Charleston, Vv'V 25332 
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