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Plaintiffs, :
- Civil Actien Ne, 16-C-278

FRED £, HLAD, individusfly, and ¥
s ALLSTATE CONSTRUCTION, Py

Defendant. %

The miatter before the Coutt is a Coraplaint fot Declatatory Retief filed: by Nationwide Mutual Insarance
Company- asking this Court: to- determine that the aliegations in the Amended Compiaint filedin this actieii
and the defihages soright are foreigm to the risks fhat Natiomwide msured against $n the Natfonwide policies
igsvied to Fred C. Hiad d/b/a Allstate Construction and 45 such Natiouwidie 1as o duty to provide a defense or
ta indemnify the insured Sor any dimages that may be recovered against him inthe underlying action. The
Coutt tias considered the parties pidposed findings of fact and conclusions of law and the a5 well as the
pertinent legal autherifies. As a result of these deliberafions, for the reasons set forth in the fHollowing

Mezmeorandum Orger, fhte Couirt biss comicluded that Nationwide's Request for Declaratory Relief is Denied.

in January of 2009, Plaintiffs and Intervéior Defendants, Travis and Teresa Nelson (“Nelsong™).

¢nteted into ah ofal agreemnent with Defexidant, Fred C. Hind, individually, and d/b/g Allstate Constryction

“Hlad™) to build their new hoiné; with & cofmpletion date. 6f July, 2009.
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OnFuly 22, 2009, Hisd arid the Nelsons signed & wrigen contract for the comstruction of their Homs,
‘The Cofstract required Hlad' fo obtdlix cominercial general Liability fisurance and comprohensive Hability -
insurance for bodily mpury and damsges to fhe property arising out of and ‘during: operations under the
contract. The Confract inclnded wirranties of habitability and workinanlike coastruction. Cengfiuction of
Nelsons® home by Hied spanned from March 2009 to December 20095,

i this action the Nelsonis allsge that they ave incrrred propetty daitriage to: their hems as a resultof
“Filad’s defective workmanship: They have alléged & imyriad of “property damage™ issues including:cracks in
the foursdatien; demage 1o the structural integrity of the heme; aneven walls, doors and windows; water
dainage froni a leaking drainaie systers; fanlty tustallation of Viny! sidisig whd finshifig conifing water dainage.

Additiopally the Nelsons alfege that Hlad failed io pay subcentractors and suppliers out of his draw eapsing
thiemt to fricar the expense ot have tiens placed upon their residenca, They furthar ailege thut: as aresultafthe
propérty danages cavsed by Hiad or his agents, they have sustainied bodily knjufy.b'ec‘atise of the: emotional
distress, anzeysace, aggeavation; mconvenience that have caied sickness and-witier ailments to Plaintiffs.

Nationwide insured Fred C. Hiad dba Allstate Cosstruction under the cofamercial general Hability
policy, policy number ACP GLO 5702994598 for the policy period of Febragry 22, 2009 to February 22,
201 and inder the vommereial gereral Tinbility policy, policy autnber ACP GLO 57 12994598, for the policy
Beriod extending from Fébruary 22, 2010 fo February 22, 201 . Natiowide is ourrepitly providing a defensé
to its fnsrued wader 8 reservation of rights.

The insmngag:eemeﬁts of usth CGL palicies under Coverage A, ﬁadityimmy and Property Damage
Liability, Nationwite agrees to “pay these sums that the insured becomes legally obligated to pay as damages
begause of ‘bodily injury! ‘or “property damage’ te whick this insurasce applies.” Under beth policies,
Niaticstovide b “the nght and duty to defend the Tisured againet any “suit’ steking thost damages™ But has

“no duty to defend the insured against any “suit’ secking damages for “bodily injury” er ‘preperty demage”’ to
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which this inswramoe does not apply.” Forthermore, the “tusurance applies to “botily fnjury’ and ‘property
damags only if: (1) The ‘bodily injury’ or ‘prapérty datage’ is cuused by an ‘ocentithes’ that takes place in
the ‘coverage territery” and (2 The “bodily injury” or *property damage” occurs during the policy pefiod . .. ."

“Property damage” is definsd Mr the CGL polices as “a. physical injury o tangible property,
Inctudiag ait resulting loss of pse of that property. Al such loss of use shiall be deerned fo.oceur £t the time of
e pliysical infury that vaused it; or b. Joss of usc. of tangible property thet is not physically itjured. A¥ such
loss shafl be decmed io'ocout af thie time of e *acourrence” fhat cuused:it.”

“Bodily injury™ is defined under the CGL poficies as "bodily injury, sickness oy diseass sustained by a
pessotl, inpluding desthresilting Sam sy of these ot any thme.”

“Oeourrence” is-défined ander the EGL policies as “arl acsident, Including contiriueys or repeated
exposure to Substantially the same geperal harmiol conditions.™

Nasdorwide alsis inssred Tred C. Hiad dba Allstate Constructioninder commeicial tmbrela liability
policies: polcy number ACP CATF 5762994598 for the policy period extending from February 23, 2069, to
Pebruary 22, 2010; and poticy number ACP CAF 5712994598 for the'polivy period exteriding from Febtuaty
27, 2018, te February 22, 2011

The Commercial General Liability policies issued by Nationwide to Fred €. Hiad dba Allstate

Construction are “occurencs” ar “incidetit” based palicies. The West Virginia Supreme Court has stated that

defective workmanship causing bodily injury or property damage is an “oceyrrence” under 2

policy of comsmercial general lability insurdnce. Cherringtos v. Exie Tns. Prop. & Cas. Co,, 231

W. Va. 470, 483, 745 S.E.24 508, 521 (9018) (overruling Webster County Sofid Waste Authority
v. Brackentich and Asssesates; Jue., 317 W.Va. 304; 617 S.B.2d 851 (2005); Corderv. Witliam
W, 8mith Excavating Co., 210 W Va. 110, 556 5.E.2d 77 (2001); Erse Insurance Property and
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Casunkty Co, v. Pioneer Home Improvement, Ine, 206 W.Va. 506, 526 5.E.2d 28 (1999);

McGann v. Hobbs Lumber Co., 156 W.¥a. 354, 145 8.E.2d 476 (1965)).

The Nelson's allege that they have suffered bedily injury and property damage as a
tesuli of the oecurrence of the allegedly defestive construction snd coxipletion of their home,
Given the extensive list of damages claimed regulting from the allegedly defechve constructicn
and confpletion Work, the Conrt FENDS that the Nelsos's have asserted a claims fov damages
that are not foreign to the rigks insured against hy Nationwide’s CGL palicies and Nationwide
his a duty $o indemaify its insured for any damspesthat may e recoveréd against the insured
and Nationwide may wot withdraw from iis defempe-of the insured m this case.

IT IS THEREFORE ORDERED: that Fred €. Hlad, individually and d/b/a Allstate
Canstruction is entitled to a defense and indemnification under the poficies issyed ;t.o the
insured by Nationwide Mutual Insurance Company.

Copies of this ORDER have been trausmitted by to
Brian A. Ghaphery, Bsq. Dionina S, Quesenhierry, Esd,

GHAPHERY LAW OFFICES, PLLC Marig Marino Potter, Esq.
604 Nations]l Road Swuite 204 MacCorkle Lavender, PLLC
Wheeling, WV 26603 300 Swumnmers Sireet, Suite 808

P.O. Box 3283
Charleston, WV 25332

ENTERED this/ Gday of /T W2eAE , 2015.

Hon. Rc@d E. Wﬂsoﬂ, Iﬂdge
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