IN THE SUPREME COQURT OF APPEALS OF WEST VIRGI)

DOCKET No. 14-0950

5 RORY L. PERRY
& whp e
OF WESTv| RGINIA LS

TAYLORR. WASSON, JR.,

Petitioner
Appeal from a final order
V.) of the Circuit Court of Berkeley County
(13-F-213)
STATE OF WEST VIRGINIA,
Respondent

Petitioner's Reply Brief

Counsel for Petitioner,

Benjamin M. Hiller (WV Bar #12254)

Public Defender Corporation, 23™ Judicial Circuit
295 Monroe Street

Martinsburg, WV 25404

PH: (304) 263-8909

FX: (304) 267-0418
benjamin.m.hiller@gmail.com


mailto:benjamin.m.hiller@gmail.com

I PETITIONER’S REPLY TO RESPONDENT’S “STATEMENT OF THE CASE”

In the State’s “Statement of the Case” section of its brief, it states that restitution was
“contemplated and agreed to by the parties.” (Respondent’s Brief p. 2). While restitution was
made part of the plea agreement, the Petitioner wants to clarify with this Court that the terms of
restitution were never agreed upon by the parties.

Attached to Petitioner’s Reply Brief is the signed plea letter wherein it states “The
Defendant agrees to pay restitution for any charge listed in the indictments, whether pled to or
dismissed.” (Attachment A). The State, in its brief, accurately states that it was understood that a
hearing would be conducted to determine the amount of restitution. (Respondent’s Brief p. 2). At
all times, counsel for Mr. Wasson preserved this issue for appeal and argued against restitution
being ordered to State Farm Insurance. (A.R. pp. 54-55; 108-109; 115).

I PETITIONER’S REPLY TO “AN INSURANCE COMPAY IS A PROPER
RECIPIENT OF RESTITUTION UNDER W.VA. CODE § 61-11A-4(e).”

The State turns to case law from other jurisdictions, specifically the ones cited to in
Petitioner’s Brief’, to assist the Court in examining the issue of whether restitution can be
ordered to an insurance company as an indemnitor to a victim of crime. The State argues that the
courts in the cases cited did not absolve the defendants of the financial responsibility of their
crimes just because the victims had insurance. (Respondent’s Brief p. 6). Specifically, the State
argues that in the cases cited, “the victim was allowed to receive an order of restitution from the
defendant for the full and total amount of damage suffered whether or not insurance

compensated the victim for all or part of that loss.” (Respondent’s Brief p. 6). However, only two

! The cases cited to in the Petitioner Brief were in a footnote under Petitioner’s argument that insurers are
not victims for purposes of restitution unless they are direct victims of crime. They all support the
principle that an insurer is not a victim for purposes of restitution unless the insurer was a direct victim of
crime. The primary purpose for which Petitioner cited to other jurisdictions was to illustrate to this Court
that, for purposes of restitution, other jurisdictions treat insurance companies differently.
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of the six cases in the string cite actually support this proposition; State v. Tuialii, 121 Haw. 135,

214 P.3d 1125 (Ct. App. 2009) and Martinez v. State, 115 Nev. 9, 974 P.2d 133 (1999). These

cases only deal with restitution payments to victims, not restitution payments to insurance
companies. However, they are persuasive when considering their perception of insurance
companies for purposes of restitution. Of particular note is the Nevada Supreme Court’s
reasoning when ruling that restitution is made payable to a victim of crime despite having
received insurance proceeds:

“The situation is different regarding an insurance company. When an insurance
company pays for a victim’s medical expenses, it does so pursuant to a
contractual obligation to its insured. Hewitt v. State, 113 Nev. 381, 390, 936 P.2d
330, 332 (1997). The insurance company is not a victim as defined in NRS
176.015.(5)(b). See id. Further, it does not suffer an unexpected harm or loss, as
the very purpose of insurance is to cover such expense. /d. Therefore, a
sentencing court may not order a defendant to pay restitution to an insurance
company for the company's payment of a claim by or on behalf of a crime
victim.> ID. AT 390-91, 936 p.2d at 332. THIS RULING DOES Not prevent an
insurance company that reimbursed a crime victim from seeking subrogation from
a criminal defendant, if a statutory or common law right of subrogation exists.* Id.
at 391 n. 3, 936 P.2d at 332 n. 3. A defendant's obligation to pay restitution to the
victim may not, of course, be reduced because a victim is reimbursed by
insurance proceeds.’ Thus, restitution of medical expenses, while inappropriate
when payment is ordered to be made to an insurer, is not inappropriate when the
payment, regardless of reimbursement, is ordered to be made to the victim.”

Martinez v. State, 115 Nev. 9, 12; 974 P.2d 133, 135 (1999). The Nevada Supreme Court

uses similar language and policy reasons that support Petitioner’s argument that insurance
companies are not to receive restitution as an indemnitor. The insurance proceeds paid to a
victim are pursuant to a contractual obligation. The payment is not unexpected as it is the very
reason insufénce companies are in business.

One of the primary goals for an insurance company is to maintain profitability. They

utilize complex formulas in determining insurance premiums, what is covered in a-particular



insurance product, and how much is covered. Premiums paid for their insurance product, along
with its subrogation rights, helps ensure that profitability.

The State argues that West Virginia’s statutory scheme could operate in similar fashion
but for the provision which prohibits restitution to a victim in the amount the victim has received
| compensation from a third party. (Respondent’s Brief p. 6). The primary purpose of the Victim
Protection Act of 1984 (hereinafter the “Act”) is to protect and compensate victims of crime, yet
there is a provision limiting the amount of restitution payable to a victim of crime to the actual
amount lost. W.Va. Code § 61-11A-1 (2015). Why, then, would the legislature allow a third
party to receive more than what was paid to compensate the victim? As previously argued by the
Petitioner, an insurance company is a for-profit business that receives insurance premiums for its
insurance product. An insurance company will receive more than what was paid to an insured
because the insurance company not only receives premiums paid by the insured, but will also
receive restitution from the defendant.

Here, no accounting was done to determine how much was paid in insurance premiums to
State Farm compared to the actual amount of insurance proceeds State Farm paid to the
Boyntons. The primary purpose of the Act is to protect and make whole victims of crime. W.Va.
Code § 61-11A-1 (2015). Allowing an indemnitor to profit, by virtue of the Act through a
criminal prosecution, runs contrary to legislative intent.

The State further argues that the Petitioner neglected the rehabilitative aspect of
restitution and that a defendant will not be “forced to face the full and actual consequences of his
criminal activity” if an insurance company is not ordered restitution as an indemnitor.
(Respondent’s Brief p. 7). However, the State fails to recognize the subrogation rights an

insurance company has against the defendant. Subrogation allows the insurance company to



stand in the shoes of the injured insured and prosecute a civil claim against the tortfeasor, or in
this instance, a criminal defendant. The defendant is not off the hook because the victim has
insurance. The defendant will be required to face the full and actual consequerice of his criminal
activity and pay the total damage caused by his criminal activity. The primary difference
between the procedural mechanisms by which an insurance company receives payment from a
defendant is whether he can lose his freedom for failure to pay the subrogatable amount to the
insurance company. Potential incarceration for failure to pay an insurance company is
fundamentally unfair due to the special, contractual relationship insurers have with their insured.

Prohibiting an insﬁrance company from being a third party under the Act does not
frustrate the legislative intent of the Act and does not relieve the defendant of the burden of
facing the full financial consequences of his criminal activity.

CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that the order of restitution to

State Farm Insurance be reversed.
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December 12, 2013 T E
Thomas Stanley (: i T
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Martinsburg. WV 25404 O

State of West Virginia v. Taylor R. Wass A
Berkeley County Circuit Court Cases’13-F-213,215, 216
Dear Mr Stanley

The State extends the following offer to resolve this matter. This offer expires at
5:00 p.m. on Tuesday, December 17, 2013

I The Defendant will plead guilty to the following counts
a 13-F-213 Count One  Burglary
b 13-F-215 Count One  Gross Child Neglect Creating Risk of
Serious Bodily Injury
¢ 13-F-216 Count One  Robbery 1n the First Degree

2 In exchange for the Defendant’s pleas. the State agrees to dismiss the remaining
counts of 13-F-213

3 In further exchange for his pleas, the State agrees not to file a recidivist action

agamst the Defendant to enhance a sentence 1n these cases pursuant to W Va
Code §61-11-18

4 The Defendant agrees to pay restitution for any charge listed 1n the indictments, '
whether pled to or dismissed

Wasson, Taylor - Plea Agreement 12/12/13 - Page | of 2




5 In exchange for his pleas the State agrees to recommend the following sentences

a 13-F-213 CountOne  Burglary 1-15 years ‘
b 13-F-215 Count One  Gross Child Neglect 1-5 years

c 13-F-216 Count One  Robbery in the First Degree 20 years !

6 The State will further recommend that the Defendant be ordered to serve 10 years |
of supervised release pursuant to W Va Code §62-12-26. Supervised release 1s
mandatory based upon his conviction of Count One in case no 13-F-215

Assistant ProSecuting Attorney

After having consulted with my attorney I fully understand the terms of the |
agreement. and [ hereby accept this agreement as proposed by the State

/2//3 //3

Date

Tavlffr Wasson. Jr

st LAl 12/i% /)3

Thomas Stanley Date
Counsel for Defendant
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