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LAWRENCE REYNOLDS, ANTHONY MA WING, 
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WHITTAKER, LUIS PEREZ, AND TONY A. MARAGH 

Petitioners Below, Respondents, 

v. 

WEST VIRGINIA RACING COMMISSION, 

Respondent Below, Petitioner. 

PETITIONER'S BRIEF 


1. 


INTRODUCTION 


This case centers around a deceit perpetrated on the betting public by the Respondents, all 

of whom are professional jockeys, in cahoots with a former racing official, the Clerk of Scales at 

Charles Town Racetrack. In the course of "weighing out" on a digital scale in advance of races on 

March 25 and 26, 2009, the Respondents engaged in conduct - allowed by the Clerk of Scales

which resulted in an inability to tell what each of the jockeys actually weighed. 

Jockeys weights are closely regulated by the Racing Commission inasmuch as different 

weights are assigned to horses in races to equalize the competition. When a jockey is over the 

weight assigned to his horse, the betting public is notified so that wagering decisions can be made 

by bettors and owners/trainers of horses can determine whether or not they wish to keep the jockey 

on the horse. 



Because the jockeys did not conduct themselves in an orderly fashion so that the Clerk of 

Scales could ascertain their weights, and the Clerk of Scales let them do it, the Racing Commission 

found that there was connivance to commit a corrupt act detrimental to the integrity of racing in 

violation of the Thoroughbred Racing Rule. 

II. 


STATEMENT OF THE CASE 


A. BACKGROUND 

At that time that this case arose, the seven Respondents were jockeys holding permits issued 

by the Racing Commission allowing them to ride thoroughbreds on West Virginia racetracks. (lA. 

401,421,438,451,464,484,504.) On March 25 and 26, 2009, the sevenjockeys were slated to ride 

in a number of races scheduled to be run at Charles Town Racetrack. (lA. 401,404, 408, 412, 415, 

421,424,428,432,438,441,445,451,455,458,464,467,471,475,479,484,488,491,495,498, 

504,507,511,515,518,522,526,529.) 

The crux ofthis case involves what occurred when the seven jockeys reported to "weigh out" 

prior to the races in question on March 25 and 26, 2009, and the rule infractions that the jockeys 

committed and for which they were disciplined in connection with such weigh outs. Therefore, a 

discussion of the relevant racing rules, pertinent facts and background are important to an 

understanding of the backdrop against which this matter arose. 

Under the rules ofracing promulgated by the West Virginia Racing Commission,jockeys are 

required to report and "weigh out" on a scale prior to each race. 178 W. Va. C.S.R. 1, §§ 2.112., 
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45.12. and 63.1. (2007).1 "Weigh out" is specifically defined as the presentation of a jockey to the 

Clerk of Scales for weighing prior to a race. 2 178 W. Va. C.S.R. 1 § 2.112. The scale that was in 

use at Charles Town Racetrack at the time this matter arose was a heavy duty digital scale that was 

purchased and placed in service on luly 23, 2008. (l.A. 1160.) The racing official to whomjockeys 

are required to report for weigh out is the "Clerk ofScales," who is employed by the racetrack. 178 

W. Va. C.S.R. 1, §§ 2.112. and 17.1.3. The purpose of weighing out is so that the Clerk of Scales 

can verify the weight of the jockey. 178 W. Va. C.S.R.l, § 17.1.3. 

The weight of the jockey is pertinent inasmuch as the Racing Secretary, a track racing 

official, determines what weight will be assigned to and carried by each horse in a race. (J.A. 754

756.) The amount of weight assigned to and carried by a horse differs based upon the eligibility 

conditions of a race. (J.A. 755-756.) For example, younger horses may be assigned to carry less 

weight than older horses. (l.A. 755, 816-818.) And, higher weights may be assigned to horses with 

I The citations to the Thoroughbred Racing Rule, 178 W. Va. C.S.R. 1, throughout this brief are 
to the rule as effective at the time that this case arose in 2009. Specifically, the Thoroughbred Racing 
Rule effective April 6, 2007 was the operative rule that is cited herein and it can be located on the West 
Virginia Secretary of State's website: http://apps.sos.wv.gov/adlaw/csr/. The Thoroughbred Racing 
Rule was changed effective July 10,2011; was amended again effective August 14,2013; and was 
amended again to its current fonn on July 9, 2014. The "weigh out" provisions of the Rule are now 
located at § 45.5. 

2 A jockey is also required to present to the Clerk of Scales to "weigh in" after the running of a 
race and cannot weigh in at less than the weight at which he "weighed out." 178 W. Va. C.S.R. 1, §§ 
2.111., 64. If the jockey weighs in over two Rounds less than he weighs out, his horse is disqualified. 
178 W. Va. C.S.R. 1, § 64.8. In addition, a jockey cannot weigh in at more than two pounds over the 
weight that he weighed out, except in circumstances where the elements are detennined to account for 
the excess. 178 W. Va. C.S.R. 1, § 64.9. 
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better past performances, while lighter weights are assigned to horses with poorer past 

performances.3 (J. A. 755, 816-818.) 

The purpose of having horses carry different weights in a race is to make races more 

competitive and more attractive to the betting public so as to induce more wagering on races. (lA. 

755-756.) The betting public is informed of the weights assigned to horses in races in the racing 

program that is published by the racetrack. (lA. 756, 819-820.) In addition, the information is 

published in the Daily Racing Form available to the betting public.4 (J.A. 756.) 

The Thoroughbred Racing Rule speaks directly to the various components that go into the 

determination of the assigned weight for horses in various types of races. 178 W. Va. C.S.R. 1, § 

2.6. (recognizing "allowance" races as races for which eligibility and weight to be carried is 

determined according to specified conditions, which include age, sex, earnings and number ofwins ); 

178 W. Va. C.S.R. 1, ~ 2.37. (recognizing "handicap" races as races in which the weights to be 

carried by the horses are adjusted by the handicapper, for the purpose ofequalizing their chances of 

winning); 178 W. Va. C.S.R. 1, § 2.113. (recognizing a "weight for age" race as a race in which a 

fixed scale is used to assign the weight to be carried by individual horses according to age, sex, 

distance of the race, and season of the year); 178 W. Va. C.S.R. 1, § 19.1. (requiring that the 

3 An illustration of this practice exists with the champion horse Seabiscut. At the height of his 
career in the late 1930s, Seabiscuit had won seven consecutive stakes races. As a result, Seabiscuit was 
assigned the highest weight in many races in which he ran, " ... at times carrying over twenty pounds 
more than his rivals. By the rule of thumb that every two to three pounds slows a horse by a length at 
eight to ten furlongs (a mile to a mile-and-a-quarter), and every pound costs him a length at ten furlongs 
or more, Seabiscuit was running with massive handicaps." Hillenbrand, Laura, Seabiscuit: An American 
Legend 146-147 (Random House 2001). 

4 The Daily Racing Form is a national news publication founded in 1894 that contains 
information for bettors on horse racing in North America. The newspaper has a companion website: 
www.drf.com. 
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handicapper, who may be the track's Racing Secretary, assign the weights to be carried by each horse 

in a handicap race); and, 178 W. Va. C.S.R. 1, § 62 and Table 62.1 (establishing a scale of weights 

to be carried by horses according to age and season of the year). 

In addition, the items that are and are not to be included in a jockey's weight when he weighs 

out are regulated. Pursuant to 178 W. Va. C.S.R. 1, §§ 45.9. and 63.5., the whip, head number, 

bridle, bit, reins, blinkers, number cloth, safety helmet, and safety vest are not included in ajockey's 

weight. In early March 2009, Respondent Reynolds, the Jockeys Guild representative for the Charles 

Town riders, requested of the Charles Town Board of Stewards5 that the jockeys be permitted to 

wear their safety vests when on the scale for weigh out to expedite the process ofweighing out from 

one race to the next. (J.A. 798, 889-890.) The Board of Stewards approved the request and 

instructed the Clerk of Scales to require the wearing ofthe vest at weigh out and to give eachjockey 

a two pound allowance6 to compensate for the weight of the vest. (J.A. 798, 890.) 

The saddle, webbings, undergirth, boots, pants, and silks7 are included in ajockey's weight 

and must be worn - or in the case ofthe saddle, webbings and undergirth, held - by the jockey when 

he is on the scale. (lA. 794-797.) And, in inclement weather, ajockey may wear a mud jacket and 

mud pants8, which must be worn at weight out and are included in his weight. (J.A. 797.) 

5 The Stewards are appointees of the Racing Commission who are authorized to regulate racing 
at the track level on behalf of the Commission. West Virginia Code §§ 19-23-3(17), 19-23-5(b), 19-23
6(9), 19-23-16(b); 178 W. Va. C.S.R. 1, §§ 2.102., 10. 

6 The two pound allowance for the vest was extremely generous and inured to the benefit of the 
weight conscious jockeys inasmuch as the typical vest weighs about one pound. (J.A. 798, 828.) 

7 All of these items weigh a total of approximately three pounds. (J.A. 796, 828.) 

8 These items weigh approximately seven-tenths of a pound each. (J.A. 797, 828.) 
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Ifa jockey is over the weight9 that is assigned to his horse, several rules of racing come into 

play. Pursuant to 178 W. Va. C.S.R. 1, § 17.2., if the jockey is aware in advance that he is going to 

be more than one pound over the assigned weight of the horse, he is required to declare it to the 

Clerk of Scales at least one hour prior to the time of the race and the Clerk of Scales is required to 

make sure that the overweight is announced to the betting public. (lA. 757.) Ajockey is prohibited 

from riding if he is more than two pounds overweight, unless the owner or trainer of the horse 

consents to the overweight. 178 W. Va. C.S.R. 1, § 63.2. In no event, can a jockey ride a horse in 

a race ifhis overweight exceeds seven pounds. 178 W. Va. C.S.R. 1, §§ 17.3. and 63.2. The Clerk 

of Scales is required to report any overweight to the betting public. 178 W. Va. C.S.R. 1, § 63.3. 

The overweight information is given to the betting public over the public announcement system at 

the racetrack; it is scrolled across the bottom of the screen on televisions at the track; and it is 

broadcast on the screen when the track simulcasts its racing signal to other wagering facilities in the 

country. (J.A. 757, 789, 1392.) The Clerk of Scales is also required to maintain a Scale Sheet for 

each race on which he must record whether a jockey is overweight and the amount ofthe overweight. 

(l.A.788-789,791-792,1561, 1565,1567, 1569,1571, 1573,1575,1577,1579, 1583, 1585, 1587. 

1589,1593,1595,1597,1599,1601,1605,1607,1609, 1613, 1615,1617, 1619,1621,1625,1627, 

1629, 1631, 1633, 1639, 1641, 1643, 1652-1660.) 

Bettors use overweight information in making wagering decisions. (lA. 758, 894, 1392.) 

The more weight a horse carries, the more the potential detriment to the horse's chances to win the 

race. (l.A. 758.) And, because weight is used as an equalizer between horses of differing abilities, 

9 Jockeys are not permitted to ride underweight. (J.A. 789.) If a jockey steps on the scale and is 
under the assigned weight for the horse he is scheduled to ride, he is required to add padding or lead 
pieces to his saddle in order to make weight. (J.A. 789, 795.) 
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if a horse is going to carry more than its assigned weight due to a jockey overweight, bettors take the 

overweight into account in placing bets. (l.A. 1392.) 

When ajockey weighs out, ifhe is over the weight that he has reported to the Clerk of Scales 

that he expects to do on a given night of racing, the jockey is typically fined fifty dollars by the 

Charles Town Board of Stewards for failing to make his reported weight. (l.A. 893-896.) 

The record in this case establishes that the weight that a thoroughbred carries in a race 

matters. It matters to the jockeys, many of whom testified that they obsessively watch their weight 

as a part oftheir profession to the point where they will weigh themselves multiple times every day, 

refrain from taking a drink of water for fear of going overweight, and sit for hours in a steam box 

to sweat offwater weight. (l.A. 1332, 1335, 1339, 1348, 1351-l352, 1357-1358, 1365, 1370-1371, 

1372-1373, 1377.) It matters to the owners and/or trainers ofracehorses who are required under the 

rules ofracing, (see 178 W. Va. C.S.R. 1, §§ 63.2. and 63.3.), to be given the opportunity to take 

jockeys off oflheir horses if a jockey is more than two pounds overweight. In fact, the uncontested 

testimony below highlighted two instances wherein jockeys were taken off of horses by the owner 

or trainer due to overweight - one of the jockeys being Luis Perez, a Respondent in this case. (l.A. 

1263 -1264.) And, it matters to the betting public who is required under the rules of racing, (see 178 

W. Va. C.S.R. 1, § 63.3.), to be notified of the weight carried by a horse for betting purposes, (see 

1.A. 1351 wherein Respondent Perez testified that "You got to make your weight otherwise the horse 

will run slower" and, 1.A. 1345 wherein Respondent Sanchez was asked: "Do you think that it's 

important for the betting public to know if you and other jockeys are over the assigned weight for 

the horse?" and he answered: "Of course, it's important for everybody" and, 1.A. 1392 wherein the 

Respondents' own racing expert testified that it is a requirement in every racing jurisdiction in the 
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country that jockey overweights be reported to the betting public, that reporting overweights is an 

integrity issue, and that it is important to "provide as much information as we can to the wagering 

pUblic."). 

B. SURVEILLANCE AND PROCEDURAL HISTORY 

Racetrack management heard rumblings that jockeys were going out onto the track 

overweight without it being reported to the betting public and with the acquiescence ofthe Clerk of 

Scales, Michael Garrison. (lA. 758-759.) As a result, track management put two hidden 

surveillance cameras in positions to record the jockey on the scale and the weight read-out of the 

scale. (lA. 759, 778-779.) The video surveillance captured weigh outs that occurred on March 25 

and 26,2009. (l.A. 759, 1553-1554.) On March 27,2009, the racetrack's Racing Administrator, 

Erich Zimny, viewed the video footage captured on March 26, 2009.10 (l.A. 759-760.) 

Zimny had weight information for the races run on March 26,2009 when he viewed the video 

footage and saw that there were significant discrepancies between the apparent weight of some 

jockeys as it registered on the scale read-out and the weight that was recorded that the horse carried 

in the race. (l.A. 760.) Zimny had the track's General Manager of Racing look at some of the 

footage as well. (l.A. 760.) Thereafter, track management conferred and made the decision to 

suspend the employment of Clerk of Scales Garrison on March 27, 2009 pending further 

investigation. (lA. 761.) As Zimny testified, Garrison was removed from his position because 

"[w]hen you're talking about a million bucks being bet on races in a given night, you can't take that 

chance ...." (l.A. 761.) 

10 Zimny did not realize at the time that video footage for March 25, 2009 was captured as well. 
(J.A.759.) 
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Mike Elliott, another track racing official, was put in the Clerk of Scales position right after 

the first race on March 27,2009. (l.A. 761.) Thereafter, over the course ofthe remaining eight races 

for the night, there were numerous - possibly twenty - overweights reported and announced to the 

betting public. (l.A. 761-762.) In fact, as the overweights were announced that night, one after the 

other, there was an audible reaction from people in the grandstand of the racetrack. (lA. 762.) 

Some time later, when the Charles Town Board of Stewards learned of the situation, they reviewed 

the fines that they had issued for 2009 and discovered that from lanuary 1,2009 through March 26, 

2009, no overweights were reported to them and no fifty dollar fines were issued. (l.A.894-895.) 

As soon as Garrison was removed however, the overweight fines begin to flow on March 28, 2009 

for overweights reported for March 27, 2009, and steadily thereafter. (l.A. 894-895, 1095-1155.) 

After a more thorough review of the video footage for March 26,2009, track management 

turned over a disc containing the footage to the Charles Town Board of Stewards. (lA.761-762.) 

On April 8,2009, the Stewards held a hearing at which they brought the sevenjockeys and the Clerk 

of Scales before them for conduct in violation of the Thoroughbred Racing Rule with regard to 

weighing out on March 26,2009. (l.A. 1-47.) 

On April 8, 2009, the Stewards issued rulings against the jockeys and the Clerk of Scales in 

which they revoked the Clerk's permit and fmed him one thousand dollars and in which they 

suspended each ofthe j ockeys , permits for thirty days (from April 9, 2009 through May 8,2009) and 

fined each of them one thousand dollars. (l.A. 48-63.) 

9 




On April 8,2009, counsel for the jockeys requested that the Racing Commission stay the 

Stewards' rulings against them pending a hearing before the Racing Commission. 11 (J.A. 64-65.) 

On April 10, 2009, counsel for the Racing Commission informed the jockeys' counsel that the 

Commission's Chairman had elected not to call an emergency meeting of the Commission to 

consider the stay request, thus leaving the Stewards' rulings in effect. (J.A. 66.) 

On April 14, 2009, each of the jockeys filed Complaints against the Racing Commission in 

the Circuit Court of Kanawha County seeking temporary restraining orders, injunctive relief and 

damages as a result ofwhat they alleged were defective proceedings conducted by the Charles Town 

Board of Stewards. (l.A. 67-213.) 

On April 16, 2009, the Circuit Court issued a Temporary Restraining Order against the 

Racing Commission staying the permit suspensions issued against the jockeys until the conclusion 

ofa de novo hearing requested by the jockeys before the Racing Commission. (J.A. 214-215,221

223.) On April 30, 2009, the Racing Commission received a request for a hearing from Clerk of 

Scales Garrison. (J.A.226-243.) 

A de novo hearing for the jockeys and Garrison was scheduled for June 16 and 17, 2009, but 

the hearing was continued and held on August 5, 6 and 7,2009 before a Hearing Examiner, Jack 

McClung, Esquire, and a quorum of the Commission. (l.A. 244-393, 394-533, 739,830, 1157.) 

11 Pursuant to West Virginia Code § 19-23-16(c), any person adversely affected by a ruling of the 
Stewards is entitled to a hearing before the Racing Commission, if such hearing is requested within 
twenty days of receipt of the ruling. 
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The jockeys were variously charged in their respective Notices ofHearing and Statement of 

Charges with rule violations surrounding a total of thirty-three weigh outs on March 25 12 and 26, 

2009. Those charges were that the jockeys were over the assigned weight for certain horses that they 

were scheduled to ride and failed to report the overweights; that in some instances, jockeys were 

more than seven pounds over the weight assigned to the horse, failed to report the overweight, and 

rode in violation of the rule that prohibits riding when a jockey is more than seven pounds 

overweight; that the jockeys deprived the owners/trainers ofoverweight information precluding them 

from exercising their right to take a jockey offof a horse; that the jockeys' acts were in violation of 

178 W. Va. C.S.R. 1, § 60.1., which prohibits racing permit holders from engaging in dishonest or 

corrupt practices, fraudulent acts and other conduct detrimental to racing; and, that the jockeys 

conspired and/or connived with the Clerk ofScales to commit corrupt and fraudulent acts when they 

weighed out on the particular instances on March 25 and 26,2009. (J.A.394-533.) 

The hearing was not concluded on August 7, 2009, so it was noticed and reconvened on 

September 21 and 22,2009. (J.A. 1188-1190, 1216, 1317.) After the filing of proposed findings 

of fact and conclusions of law by the parties, (J.A. 1703-1789), the Hearing Examiner issued his 

recommended decision to the Commission on April 22, 2010, (l.A. 1790-1820.) 

The Hearing Examiner found that "[e]vidence of record in the form ofvideo footage [l.A. 

1553-1554] ofthe weigh-outs shows a circus and a mockery ofthe process with the jockeys stepping 

12 When the Stewards conducted their proceedings, they did not have the surveiHance footage for 
March 25, 2009 and the Stewards' hearing only pertained to weigh out infractions for March 26, 2009. 
(J.A. 15,25-26,34,37, 759, 762, 783-784.) By the time that the Commission instituted the de novo 
hearing, it had been supplied with surveillance footage for the additional day of March 25, 2009 by the 
racetrack and consequently charged the jockeys with weigh out infractions for both March 25 and 26, 
2009. (J.A. 394-533, 783-784.) 

11 



on and offof the scales in mere seconds; jockeys stepping on the scales with only one foot; jockeys 

getting up on the scale in rapid succession without allowing the scale to register zero between weigh

outs; jockeys practically "dancing" on the scales; andjockeys failing to have the proper equipment 

and/or clothing at weigh-out." (J.A. 1815.) Further, the Hearing Examiner found that "the manner 

of such weigh-outs as permitted and conducted by Garrison and as participated in by the Jockeys 

constitutes a farcical and fraudulent weigh-out process ... [and] [t]he product of that process was 

weigh-out data as to the Jockeys that was inaccurate and wholly inadequate for the purpose of 

disclosing the true weights of jockeys for the purpose of determining over and under weight 

jockeys." (J.A. 1812.) Additionally, the Hearing Examiner found that "Garrison's permitting the 

weigh-out to proceed in a manner precluding the ascertainment of accurate jockey weights, and the 

Jockeys knowingly participating in a weigh-out process that was conducted in a manner precluding 

the ascertainment ofaccurate jockey weights, ... caused a failure to disclose any overweight amount 

for each of the seven named jockeys, and was dishonest, corrupt, fraudulent and detrimental to 

racing, in violation of 178 W. Va. C.S.R. 1, §§ 60.1 and 60.5 inasmuch as such failure deprived the 

betting public, owners and trainers knowledge ofthe jockeys' true weight, information to which they 

are entitled under the West Virginia Racing Commission's Thoroughbred Racing Rules." (l.A. 

1817.) As a result, the Hearing Examiner recommended that Garrison and the jockeys should be 

subject to sanctions at the discretion of the Racing Commission. (l.A. 1820.) 

On April 28, 2010, the jockeys objected to the Hearing Examiner's recommended decision 

to which counsel for the Racing Commission responded in opposition. (J.A. 1821-1830.) 

Thereafter, the National Manager of the Jockeys Guild wrote to the Commission in support of the 

jockeys' objection to the recommended decision, (IA. 1831-1832), and the General Manager ofthe 
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racetrack wrote to the Commission in support ofthe Hearing Examiner's recommendation, (J.A. 

1833-1834). 

On May 5,2010, the Racing Commission entered an order adopting the Hearing Examiner's 

recommended decision with regard to Clerk of Scales Garrison, indefinitely suspending his racing 

official pennit and fining him one thousand dollars. 13 (J.A. 1836-1867.) On May 7, 2010, the 

Racing Commission held a duly noticed "oral argument" on the jockeys' objection to the Hearing 

Examiner's recommended decision. (lA. 1835, 1873-1928.) On May 21,2010, the Racing 

Commission entered a final order in which they found that the jockeys had connived with Garrison 

in the commission of a corrupt practice insofar as they acquiesced in Garrison allowing the weigh

out process to be made meaningless. (l.A. 1932-1933.) The Commission adopted the Hearing 

Examiner's recommended decision insofar as it was consistent with its order; suspended the jockeys 

for thirty days, with credit for the seven days that they served before the Circuit Court intervened (see 

discussion infra p.1 0); and, fined them one thousand dollars each. (l.A. 1933.) 

On the same day that it entered its final order, the Racing Commission stayed its final order 

upon request of the jockeys pending an intended Circuit Court appeal. (J.A. 1964.) Thereafter, on 

May 25,2010, the Racing Commission lifted that stay, finding that the provisions of West Virginia 

Code § 19-23-1714 precluded it from granting a stay. (l.A. 1964-1965.) The Commission ordered, 

however, that its May 21, 2010 final order would not go into effect until June 1, 2010. (l.A. 1965.) 

13 The order issued in Garrison's case was not appealed in connection with the jockeys' Circuit 
Court appeal in Kanawha County and is not a part of this case. 

14 This code section states in pertinent part that "execution of a decision of suspension or 
revocation of a permit shall not be stayed or suspended pending a final judicial determination." 

13 
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On June 1, 2010, the jockeys filed an appeal and an Emergency Motion to Stay Enforcement 

ofthe Racing Commission's final order in the Circuit Court ofKanawha County. (lA. 1966-1971, 

1972-1983.) Although the Racing Commission opposed the jockeys , request for a stay, (J.A. 1984

1993), the Circuit Court granted a stay until it could hear oral argument on the emergency motion, 

(J.A. 1994-1995). 

On June 3, 2010, oral argument was held and the Circuit Court entered an order staying the 

permit suspension imposed by the Commission against the jockeys until the disposition of their 

appeal to the Circuit COurt. 15 (lA.2040-2041.) 

Thereafter, the parties filed briefs in the case, (l.A. 2042-2043, 2054-2100), appeared before 

the Circuit Court for oral argument, (l.A. 2043), and submitted their respective proposed orders to 

the Circuit Court on September 3, 2010, at which time the matter became ripe for decision, (l.A. 

2101-2151). 

Three years elapsed, and on September 2,2014, the Circuit Court entered the proposed order 

submitted by the jockeys' counsel, reversing the Racing Commission's decision. (l.A. 2152-2176.) 

The Circuit Court found that the Racing Commission engaged in unlawful "rulemaking" when it 

attributed the common, ordinary meaning ofthe words "connive" and corrupt" in the Thoroughbred 

15 The Circuit Court also enjoined Charles Town Racetrack from ejecting the jockeys from track 
premises pending the disposition of the appeal of their permit suspensions. (lA. 1996-2006,2034-2038.) 
It was this order that Charles Town Racetrack appealed to this Court in 2010 that ultimately culminated 
in this Court's decision in PNGI Charles Town Gaming; LLC v. Reynolds, 229 W. Va. 123, 727 S.E.2d 
799 (2011) in which this Court held that the ejection of a permit holder by a racetrack is subject to 
review by the Racing Commission pursuant to its plenary authority granted by the Legislature in West 
Virginia Code § 19-23-6 and 178 W. Va. C.S.R. 1, § 4.7. (2007). Reynolds spawned further litigation 
between the Racing Commission and the racetrack over the Racing Commission's subsequent 
promulgation of certain procedural rules to govern the ejection review hearings. That litigation ended in 
this Court's decision in favor of the Racing Commission in PNGI Charles Town Gaming, LLC v. West 
Virginia Racing Commission, No. 13-1325,2014 WL 5507534 (W. Va. Oct. 30, 2014). 
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Racing Rule to the jockeys' conduct; that the Racing Commission engaged in the "retroactive" or 

"ex post facto" application of an unlawfully promulgated rule; and, that there was not sufficient 

evidence in the record to support the Commission's decision. It is from the Circuit Court's order that 

the Racing Commission filed a Notice of Appeal with this Court on September 17,2014. 

C. MARCH 25 AND 26, 2009 WEIGH OUTS 

The video footage entered into evidence in this matter for March 25 and 26, 2009, (lA. 

1553-1554), shows a montage of the chaos that resulted in the Racing Commission's fmding that 

meaningful weigh outs did not occur and therefore the true weights of the seven jockeys could not 

be ascertained. During the administrative hearing, the Commission and its Hearing Examiner, 

reviewed the videotapes and/or pertinent portions thereof. (l.A. 835-849, 862-867, 1338-1341, 

1353-1354, 1361-1363, 1367-1369.) In fact, the record demonstrates that many portions of the 

videotapes were played and replayed multiple times in real-time and in slow-motion. (l.A. 835-849, 

862-867, 1338-1341, 1353-1354, 1361-1363, 1367-1369.) Extensive testimony was adduced from 

numerous witnesses, including the Respondents, about the weigh outs shown on the videotapes. 

(lA. 835-849, 862-867, 1338-1341, 1353-1354, 1361-1363, 1367-1369.) 

In addition, the Hearing Examiner and the Commission viewed the equipment and clothing 

involved in the weigh-outs (l.A. 794-799); took a view of the jockeys' room and the scale used for 

weigh outs (J.A. 776); and, viewed live weigh outs in connection with the hearing, (l.A. 1222-1225). 

What the footage shows is jockeys barely stepping onto the scale and/or stepping on the scale 

for a dazzling short period oftime. (l.A. 1553: 19:25:13 Whittaker, 20:23:50 Mawing, 20:25:30 

Rios-Conde, 21:21:05 Perez, 21:22:10 Maragh, 21:50:35 Mawing, 22:17:35 Perez, 22:41:31 

Sanchez, 22:42:59 Perez; J.A. 1554: 19:26:39 Perez, 19:28:40 Maragh, 19:57:06 Perez, 20:22:52 
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Whittaker, 20:25:34 Mawing, 20:48:44 Sanchez, 20:50:39 Reynolds, 21 :14:16Rios-Conde, 21 :44:51 

Mawing, 21 :46:11 Reynolds, 22:11 :20 Sanchez, 22:40:04 Whittaker, 22:40:41 Reynolds, 22:41 :46 

Rios-Conde.)16 It shows jockeys getting on the scale before the scale reverts to zero after the 

previous weigh out. (J.A. 1553: 19:25: 17 Rios-Conde, 22:42:59 Perez; l.A. 1554: 19:00:46 Maragh, 

21 :46: 11 Reynolds, 22:41 :46 Rios-Conde.) It shows jockeys not standing still on the scale and/or 

stepping on and off the scale and/or stepping on with one foot. (l.A. 1553: 19:25: 17 Rios-Conde, 

22:17:35 Perez; J.A. 1554: 19:56:29 Maragh, 20:50:39 Reynolds, 21:46:11 Reynolds, 22:11:20 

Sanchez, 22:40:41 Reynolds, 22:41 :46 Rios-Conde.) It shows jockeys without the required silks 

and/or vests on; and, in one instance, without saddle, webbings and undergirth. (l.A. 1553: 19:35: 13 

Whittaker, 19:25:58 Maragh, 20:23:50 Mawing, 21:21:05 Perez, 21:22:10 Maragh, 21:50:35 

Mawing, 21 :51 :19 Maragh, 22: 17:35 Perez, 22:42:59 Perez; l.A. 1554: 18:57:42 Sanchez, 19:26:39 

Perez, 19:57:06 Perez, 20:22:52 Whittaker, 20:24:23 Maragh, 20:25:34 Mawing, 21:14:16 Rios-

Conde, 21:44:51 Mawing, 22:40:04 Whittaker, 22:41:46 Rios-Conde.) And, it shows weigh outs 

in which the weight that the jockey would have had to have made to make the weight assigned to the 

horse never registered on the scale, yet the Scale Sheet for the race and horse in question, had the 

jockey marked as making weight. (l.A. 1092, 1553: 19:25:13, 1642-1643 Whittaker; 1092, 1553: 

19:25:17,1616-1617 Rios-Conde; 1092,1553: 19:25:58, 1574-1575 Maragh; 1092, 1553: 20:23:50, 

1586-1587 Mawing; 1092, 1553: 20:25:30,1618-1619 Rios-Conde; 1093, 1553: 21:21:05,1596

16 The discs containing the video footage of the weigh outs are located at 1553 (March 25, 2009) 
and 1554 (March 26, 2009) of the Joint Appendix. In order to identify the location on the footage of a 
specific jockey's weigh out, the time stamp of the weigh out, e.g. 19:25:13, and the jockey's name is 
listed after either "1553:" or "1554:" in the citations in this Brief to the Joint Appendix. Each disc 
contains an MP2 Viewer upon which the footage can be played. The MP2 Viewer has a function at the 
top in which the time stamp can be inputted to allow navigation to the specific location on the footage. 

16 




1597 Perez; 1093, 1553: 21 :22: 10, 1576-1577 Maragh; 1093, 1553: 21 :24:43, 1630-1631 Sanchez; 

1093,1553:21:50:35, 1588-1589 Mawing; 1093, 1553:21:51:19, 1578-1579 Maragh; 1093, 1553: 

21 :51 :40, 1620-1621 Rios-Conde; 1094, 1553: 22: 17:35, 1598-1599 Perez; 1094, 1553: 22:41 :31, 

1632-1633 Sanchez; 1094, 1553: 22:42:59, 1600-1601 Perez; 1089, 1554: 18:57:42, 1624-1625 

Sanchez; 1089, 1554: 19:00:46, 1564-1565 Maragh; 1089, 1554: 19:26:39, 1592-1593 Perez; 1089, 

1554: 19:28:40, 1566-1567 Maragh; 1089, 1554: 19:57:06, 1594-1595 Perez; 1089,1554:20:22:52, 

1638-1639 Whittaker; 1089, 1554: 20:24:23,1570-1571 Maragh; 1089, 1554: 20:25:34, 1582-1583 

Mawing; 1090, 1554: 20:48:44, 1626-1627 Sanchez; 1090, 1554: 20:50:39, 1604-1605 Reynolds; 

1090,1554: 21:14:16,1612-1613 Rios-Conde; 1090, 1554: 21:44:51,1588-1589 Mawing; 1090, 

1554: 21:45:25, 1572-1573 Maragh; 1090, 1554: 21:46:11, 1606-1607 Reynolds; 1091, 1554: 

22:40:04,1640-1641 Whittaker; 1091, 1554:22:40:41, 1608-1609 Reynolds; 1091, 1554:22:41:46, 

1614-1615 Rios-Conde.) 

Ill. 

SUMMARY OF ARGUMENT 

The Circuit Court's erred in concluding that the Racing Commission's attribution of the 

common, ordinary meaning ofthe words "connive" and "corrupt" in the Thoroughbred Racing Ru1e, 

178 W. Va. C.S.R. 1, was unlawful "rule making" in violation of the rule making procedures set 

forth in West Virginia Code §§ 29A-3-1 et seq. In using the common, ordinary meaning of such 

words in applying its rule to the facts ofthis case, the Commission engaged in permissible regu1atory 

construction, not rule making. 

The Circuit Court also erred in holding that the Racing Commission's use ofthe common, 

ordinary meaning of the words "connive" and "corrupt" in its rule was a retroactive application of 
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an improperly promulgated rule and/or an ex post facto law. The Racing Commission made no 

retroactive "change" to its rule by using ordinary defInitions to give meaning to words. And, the ex 

postfacto doctrine only applies in criminal matters when the law in question alters the defInition of 

criminal conduct or increases a criminal penalty. Because this case involves civil administrative 

matters and the imposition ofcivil penalties to protect the public and the integrity ofracing, ex post 

facto principles do not apply. 

The Circuit Court disregarded the standard ofreview in this case when it reviewed the Racing 

Commission's administrative decision because it ignored the substantial evidence in the record, 

substituted its judgment for that of the trier-of-fact, and patently re-weighed the evidence. The 

substantial evidence in the record supports the Commission's fmdings that the jockeys knowingly 

participated in meaningless weigh outs in connivance with the Clerk of Scales and that such conduct 

warranted the imposition of a thirty day permit suspension and one thousand dollar fIne for each 

jockey. 

IV. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

This case is appropriate for Rule 19 argument inasmuch as it involves assignments of error 

in the application of settled law on the use of the common, ordinary meaning ofundefmed words in 

a statute or rule and settled law on the standard ofreview on appeal ofadministrative decisions. The 

issuance of a signed opinion in this case would be proper since the disposition of this case calls for 

the application of settled law principles in different factual and procedural scenarios than those 

addressed in original syllabus point cases. 
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V. 


ARGUMENT 


A. 	 THE CIRCUIT COURT ERRED IN HOLDING THAT THE 

RACING COMMISSION'S APPLICATION OF THE COMMON, 

ORDINARY MEANING OF THE WORDS "CONNIVE" AND 

"CORRUPT" IN THE THOROUGHBRED RACING RULE, 178 

W.VA. C.S.R. 1, § 60.5., CONSTITUTED "UNLAWFUL" RULE 
MAKING IN VIOLATION OF WEST VIRGINIA CODE §§ 29A-3
1 ETSEQ. 

The Circuit Court made an extraordinary leap in its final order when it concluded that the 

Racing Commission's recognition of the common, ordinary meaning of the words "connive" and 

"corrupt" in its legislative rule, 178 W. Va. C.S.R. 1, § 60.5., was an unlawful promulgation of 

"rules" in violation of the rule making provisions of the West Virginia Administrative Procedures 

Act, West Virginia Code §§ 29A-3-1 et seq. This leap was entirely erroneous since what the 

Commission did was not rule-making, it was permissible construction. 

The Commission's legislative rule l7, 178 W. Va. C.S.R. 1, § 60.3., states that: ''No person 

shall conspire with any other person for the commission of a corrupt or fraudulent act or practice, 

or connive with any other person in any corrupt or fraudulent practice in relation to racing nor 

commit an act on his or her own account." In applying this rule to the facts and circumstances of 

the case before it, the Commission recognized the common meaning of the words "connive" and 

"corrupt" in the rule and contextualized the meaning to apply to racing. Specifically, the 

Commission found that "connive" includes "acquiescence by a licensee in the behavior of others." 

(J.A. 1932.) The meaning that the Commission recognized for the word "connive" is consistent with 

17 A legislative rule is proposed by a state agency, enacted by the Legislature, and has the force 
and effect of law. Smith v. West Virginia Human Rights Commission, 216 W. Va. 2, 602 S.E.2d 445 
(2004). 
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the meaning recognized by the Commission's Hearing Examiner in his order which the Commission 

adopted. The Hearing Examiner's order states: 

Black's Law Dictionary defines "connivance" as follows: The secret or 
indirect consent or permission of one person to the commission of an unlawful or 
criminal act by another; A winking at; voluntary blindness; an intentional failure to 
discover or prevent the wrong; forbearance or passive consent. (See Black's Law 
Dictionary, 5th ed., 1979.) It is therefore found that Garrison and the jockeys did 
have knowledge that the weigh-out process conducted by Garrison and in which the 
jockeys willingly engaged did fatally prejudice the weigh-out system; that each of 
them did actively consent to that flawed process; that each of them did therefore 
connive with one another in the corrupt and fraudulent practice of failing to obtain 
accurate weights at the weigh-out the purpose ofwhich is to determine and address 
overweight. All of the seven named jockeys, each of whom was responsible for 
declaring any overweight, and Michael Garrison, the party responsible for receiving 
the jockeys' declaration ofoverweight and then verifying, recording and reporting the 
jockeys' overweight, did therefore connive to commit an act which was dishonest, 
corrupt, fraudulent and detrimental to racing in violation of 178 W. Va. C.S.R. 1, §§ 
60.1.,60.5., and 63.3. 

(lA. 1959-1960.) 

The most recent edition of Black's Law Dictionary defines connive as ''to knowingly 

overlook another's wrongdoing" and "loosely, to conspire." Black's Law Dictionary (9th ed. 2009). 

Other dictionaries have similar definitions. (See American Heritage Dictionary of the English 

Language (4th Ed. 2000) ("To cooperate secretly in an illegal or wrongful act ... To feign ignorance 

of or fail to take measures against a wrong, thus implying tacit encouragement or consent"); 

Collins English Dictionary - Complete and Unabridged (2003) ("to give assent or encouragement 

(to the commission of a wrong)"); Collins Thesaurus of the English Language - Complete and 

Unabridged (2nd Ed. 2002) ("turn a blind eye to, overlook, pass by, disregard, abet, wink at, look 

the other way, blink at, be a party to, be an accessory to, be in collusion with, let pass, shut your eyes 

to, lend yourself to, aid.") Random House Dictionary (2010) ("to avoid noticing something that on~ 
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is expected to oppose or condemn; give aid to wrongdoing by forbearing to act or speak")). The 

origin of the word is from the early 17th century French word "conniver" and/or the Latin word 

"connivere" which mean "to close the eyes in sleep; turn a blind eye." Random House Dictionary 

(2010). 

The Commission also recognized the common meaning of the word "corrupt," placing it in 

the context ofracing - stating that it means "the diminution or adulteration ofprocedures necessary 

for thoroughbred racing and pari-mutuel wagering to work in such a way as to ensure confidence in 

the integrity of the process by the wagering public." (lA. 1932.) This meaning is consistent with 

the definition of "corrupt" in the Random House Dictionary (2010) ("guilty of dishonest 

practices ... made inferior by errors or alterations ... infected; tainted"), and the American Heritage 

Dictionary ofthe English Language (4th Ed. 2009) ("Venal; dishonest ....; Containing errors or 

alterations"). 

This Court has repeatedly held that in the absence ofany definition ofthe intended meaning 

ofwords or terms used in a legislative enactment, they will, in the interpretation ofthe act, be given 

their common, ordinary and accepted meaning in the connection in which they are used. State ex reI. 

Smith v. West Virginia Crime Victims Compensation Fund, 232 W. Va. 728, 733, 753 S.E.2d 886, 

891(2013) ("In the context of financial aid for college, the general and ordinary meaning of 

"monetary scholastic assistance" encompasses student loans. "); State v. Sulick, 232 W. Va. 717, 753 

S.E.2d 875 (2012) (applying the common, everyday meaning of the words "force" or ''threat of 

force" in a criminal statute); Fountain Place Cinema 8, LLC, v. Morris, 227 W. Va. 249, 707 S.E.2d 

859 (2011) (applying dictionary definitions to words "destination-oriented recreation and tourism" 

in a tax statute); West Virginia Consolidated Public Retirement Board v. Weaver, 222 W. Va. 668, 
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671 S.E.2d 673 (2008) (applying dictionary definitions to term "related to" used in retirement 

statute); Clifford K. v. Paul s., 217 W. Va. 625, 619 S.E.2d 138 (2005) (applying dictionary 

definitions to the word "recognized" in a child custody statute); CNG Transmission Corp. v. Craig, 

211 W. Va. 170,564 S.E.2d 167 (2002) (using Black's Law Dictionary and the American Heritage 

Dictionary to define the word "transmission" in a sales tax statute),- In re Tax Assessment Against 

American Bituminous Power Partners, L.P., 208 W. Va. 250, 539 S.E.2d 757 (2000) (using Random 

House Webster's Unabridged Dictionary and Black's Law Dictionary to define the word "consider" 

in a rule pertaining to appraisal of property for taxation); Hodge v. Ginsburg, 172 W. Va. 17,303 

S .E.2d 245 (1983) (applying dictionary definitions to define the word "infmnity" in a social services 

statute). 

Although many words and terms used in 178 W. Va. C.S.R. 1 are defined in either West 

Virginia Code §§ 19-23-1 et seq. or in the definition section of the rule itself, the terms "connive" 

and "corrupt" are not given specific definitions. In fact, the vast majority ofthe "words" used in the 

rule are not defined in the rule, which is entirely common in the context oflegislation and regulation. 

The Circuit Court held that using common definitions for the words "connive" and "corrupt" 

amounted to unlawful rule making. Taken to its logical conclusion, the Circuit Court's order would 

prohibit an agency from ever attributing meaning to undefined words in a statute or rule because it 

would constitute "rule making." This would undoubtedly tie govermnent agencies in never-ending 

knots and would cripple them in enforcing the law. 

The definition given to these terms by the Commission and by its Hearing Examiner is 

consistent with the "common, ordinary and accepted meaning" of these words in virtually every 

recognized dictionary or thesaurus in the English-speaking world. Moreover, there is nothing 
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impermissible or unlawful for the Racing Commission to take the ordinary meaning of those words 

and to state them in terms of the racing context in which they are used. This Court has recognized 

such contextualization as proper. See State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 

W. Va. 770,461 S.E.2d 516 (1995) (the court should look not only to the particular statutory 

language, but to the design of the statute as a whole and to its object and policy); Randolph County 

Board ofEducation v. Adams, 196 W.Va. 9,16,467 S.E.2d 150,157 (1995) (It is a fundamental 

principle of statutory construction that the meaning ofa word cannot be determined in isolation, but 

it must be drawn from the context in which it is used); Kittle v. Icard, 185 W.Va. 126, 133, 405 

S.E.2d 456, 463 (1991) (when there is no definition, statutory terms are to be viewed in light oftheir 

usual and ordinary meaning with consideration to the purpose and context of the statute where they 

are found.) 

This is exactly what the Commission did which the Circuit inexplicably and wrongly found 

to be "quasi-judicial rule making" and the creation ofa "whole new standard." (J.A. 2165, 2167.) 

The only cases cited by the Circuit Court to support its contention that the Commission engaged in 

rule making are cases that are inapposite. Specifically, the Circuit Court cited Securities and 

Exchange Commission v. Chenery Corp., 332 U.S. 194,67 S.Ct. 1575 (1947), in which the United 

States Supreme Court reviewed the decision ofthe Securities and Exchange Commission (SEC) in 

a proceeding in which it was charged with determining an amendment to a public utility holding 

company's reorganization plan that involved the purchase ofpreferred stock. The Supreme Court 

upheld the SEC's decision which was based upon the particular facts of the case, its general 

experience in reorganization matters and its view ofpertinent statutory requirements. The Court said 

that although the SEC could have promulgated a rule dealing with the specific stock purchase in this 
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case, the fact that it did not and had not did not preclude the SEC from deciding the case as it did. 

It appears evident that SEC v. Chenery is not on point inasmuch as the Racing Commission was not 

operating in the absence ofa rule when adjudicating the jockeys' case. It was operating with a rule, 

178 W. Va. C.S.R. 1, § 60.5., that contained "undefmed" words, to which it attributed a common 

meaning in relation to racing. 

In addition, in the NLRB v. Wyamn-Gordon, 394 U.S. 759, 89 S.Ct. 1426 (1961) case cited 

by the Circuit Court, the United States Supreme Court reviewed the NLRB' s decision to require an 

employer to furnish a union with a list of the names and addresses ofemployees eligible to vote in 

an election. The NLRB did not have a duly promulgated rule which expressed this requirement, 

instead it was announced in the disposition of a previous case. The Supreme Court criticized the 

NLRB's failure to promulgate a rule, but otherwise upheld the "rule" by upholding the enforcement 

of an NLRB subpoena issued to the employer to require production of the employee list. Here, the 

Racing Commission did not pronounce the rule prohibiting corrupt connivance between permit 

holders in a decision. The rule was obviously properly promulgated and then applied and construed 

in the jockeys' case. 

The fmal case cited by the Circuit Court is NLRB v. Bell Aerospace, 416 U.S. 267, 94 S.Ct. 

1757 (1974) in which the Supreme Court looked at the NLRB's determination as to whether certain 

buyer employees were managerial employees covered by the National Labor Relations Act (NLRA). 

The Court held that the NLRB was free to make this determination in the context ofan adludication 

inasmuch as it was reasonable to conclude that the NLRB could not promulgate a general rule that 

would universally classify all buyers. Bell Aerospace is not helpful to the jockeys' position or the 

Circuit Court's conclusions because it actually bolsters what the Commission did in this case. Like 

24 




the NLRB applying the NLRA to the facts of its case, the Commission took an existing rule 

prohibiting connivance to commit a corrupt act in racing and applied it to the facts of the jockeys' 

case to determine whether the rule had been violated. Simply put, there is nothing in Bell Aerospace 

that supports the Circuit Court's holding that what the Commission did was improper rule making. 

Therefore, the Circuit Court should not have found fault with the fact that the Racing 

Commission gave ordinary, commonly accepted meanings to undefined words in applying its rule 

to the facts of the jockeys' case. Indeed, when the jockeys argued their case before the Racing 

Commission, they did not postulate that the Commission could not give meaning to these words by 

resorting to recognized dictionary definitions. Instead, they quibbled with the Hearing Examiner's 

citation to Black's Law Dictionary for the definition and pointed to definitions in the American 

Heritage Dictionary ofthe English Language and the Collins English Dictionary to support their 

claim that they did not "connive." (lA. 1821-1823.) 

In advocating for the Commission to adopt dictionary definitions other than Black's, the 

jockeys actually cited definitions that square with the definition adopted by the Commission. Both 

of the dictionary definitions advocated by the jockeys define "connive" as "feign[ing] ignorance of 

or fail[ing] to take measures against a wrong, thus implying tacit encouragement or consent" and as 

"giv[ing] assent or encouragement (to the commission of a wrong)." (J.A. 1823.) 

The Thoroughbred Racing Rule requires the jockeys to report and weigh out in advance of 

a race. 178 W. Va. C.S.R. 1, § 45.12. To suggest that ajockey fulfills his obligation under this rule 

merely by stepping on the scale and doing whatever the Clerk of Scales lets him get away with, is 

absurd and is a tortured reading of the requirement. The jockeys also argued below that it was not 

their responsibility to actually step on the scale in an orderly fashion; with both feet; with the proper 
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equipment; and, long enough for the Clerk of Scales to actually use the human eye to see the 

registered weight. The jockeys' position was that as long as the Clerk of Scales let them engage in 

a haphazard weigh out, they had no responsibility other than to go along with it. 

The requirement in the rule to report and weigh out has to be read to require more ofa jockey 

than to engage in a "joke" weigh out. Otherwise, the rule itself becomes the "joke," and is 

meaningless. Simply put, the rule requires the jockeys to report and weigh out in an orderly and 

purposeful fashion. Stepping on the scale with one foot; "dancing" on the scale; stepping on and off 

the scale so quickly that is difficult for the human eye to see the scale read-out; stepping on the scale 

before the scale registers zero in between weigh outs; and, failing to step on the scale with the proper 

clothing and equipment - all of which the jockeys did on March 25th and/or March 26th, 2009

does not satisfy the rule requirement to report and weigh out. 

The Commission and the Hearing Examiner found that the Clerk of Scales did not fulfill his 

duty to weigh-out the jockeys as required by 178 W. Va. C.S.R.l, § 63.1. because he let them engage 

in shenanigans to avoid meaningful weight readings registering on the digital scale. The 

Commission and the Hearing Examiner found that the jockeys knowingly engaged in the 

shenanigans that the Clerk of Scales did nothing to stop, which resulted in the meaningless weigh 

outs in violation of their obligation to weigh-out under 148 W. Va. C.S.R. 1, § 45.12. If this is not 

"connivance" within the ordinary meaning of that term ascribed by the Racing Commission, then 

nothing is. If it is not "corrupt" to engage in conduct, such as that described above, which violates 

the rules ofracing and adulterates the weigh out process, then nothing is. The Clerk ofScales turned 

a blind eye to the jockeys' farcical weigh outs and the jockeys turned a blind eye to the Clerk of 

Scales' duty to weigh them out. That is, by definition, a corrupt connivance. And, the Circuit 
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Court's nonsensical conclusion to the effect that the Commission's act of giving ordinary meaning 

to words in its rule is unlawful "rule making" should be summarily rejected by this Court. 

B. 	 THE CIRCUIT COURT ERRED IN HOLDING THAT THE 

RACING COMMISSION'S ATTRIBUTION OF THE COMMON, 

ORDINARY MEANING OF THE WORDS "CONNIVE" AND 

"CORRUPT" IN ITS RULE WAS A RETROACTIVE 

APPLICATION OF AN IMPROPERLY PROMULGATED RULE 

AND/OR AN EX POST FACTO LAW. 


Consistent with the discussion above, the recognition of the common ordinary meaning of 

words in a rule is not retroactive rule making. The Racing Commission made no retroactive 

"change" to its rule by using ordinary definitions to give meaning to words. There is no evidence 

that the Commission previously made a pronouncement or applied the rule in any other manner than 

what is set forth in its final order in this case. Unlike the Coordinating Council for Independent 

Living Inc v. Palmer case, 209 W. Va. 274, 546 S.E.2d 454 (2001), cited by the Circuit Court in its 

decision below, wherein the Tax Commissioner had applied a statute one way for years and then 

turned around and explicitly applied it another way, there is no evidence that the Commission has 

viewed or applied the rule in question any other way that is inconsistent with the way that it applied 

it in this case. 

The record shows that each and every Respondent and the Clerk of Scales was specifically 

charged with violating 178 W. Va. C.S.R. 1, § 60.5., which makes it a violation to "connive Vvithany 

other person in any corrupt or fraudulent practice in relation to racing ...." (J.A. 398, 404, 407-408 

411,415,418-419,424427-428,431,435,441,444-445, 448, 454, 458, 461-462, 467,471,474

475,478,482,491,494-495,498,501-502,507,510-511, 514, 518, 521-522, 525,529,533.) 

The record is completely devoid of any request or inquiry by the Respondents to seek 
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clarification ofwhat "connive" meant; there is nothing in the record which demonstrates that there 

was any confusion on the Respondents' part as to what "connive" meant; there is no pre-decision 

pronouncement by the Commission that it and/or its Hearing Examiner were considering and 

applying that term in any way other than by attributing its common, ordinary meaning; and, in the 

end, when this matter was decided below, the Commission and its Hearing Examiner gave the word 

"connive" its common, ordinary meaning in a racing context. Indeed, during the hearing in this 

matter, Respondents' counsel saw fit to ask three of the seven Respondents if they had "connived" 

to hide their weights. (J.A. 1338, 1352, 1359.) 

Concluding that the attribution ofcommon meaning to words in a rule is in some manner the 

pronouncement of something new that suddenly changed what it meant to connive to commit a 

corrupt act in racing is simply untenable. Additionally, finding that acquiescence in the flawed 

weigh out process was not proscribed by the racing rules prior to the Commission's order is also 

untenable. Acquiescence in corruption was always pr-ohibited by the racing rules inasmuch as 

acquiescence is just another way ofexpressing the term "connive." See discussion infra pp. 19-21. 

Moreover, it was incorrect for the Circuit Court to find that the rule in place at the time that 

these acts were committed placed the duty for properly conducted weigh outs on the Clerk of Scales 

alone. It was also error for the Circuit Court to find that the Commission's final order imposed a 

newly created duty for weigh outs on the jockeys. At the time that the jockeys weighed out and at 

the time that the Commission entered its final order, the rule expressly stated: "Every jockey who 

is to ride shall report and weigh out at the appointed time unless excused by the stewards." 178 W. 

Va. C.S.R. 1, 45.12. This obviously imposes a duty upon the jockeys to engage in a weigh out that 
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a reasonable person would find to be meaningful and which would produce a read-out on the scale 

so that an actual weight could be determined. 

Also, in terms ofthe equipment items that jockeys must have when they weigh out and weigh 

in, the racing rules speak in terms of the obligation of the jockey to ensure that he is carrying over 

the scale the same equipment items when he both weighs in before a race and weighs out after a race. 

178 W.Va. C.S.R. 1, 64.7. ("Each jockey shall, in weighing in, carry over the scales all pieces of 

equipment with which he or she weighed out. Thereafter, he or she may hand it to his or her 

attendant.") This rule was not announced by the Commission in its final order, it was in effect at the 

time of the weigh out incidents in this case. Therefore, to conclude that the jockeys had no existing 

regulatory duty or obligation in connection with weigh outs is to ignore the rules. 

In arguing the jockeys' case before the Commission, the jockeys' counsel called the weigh 

out process "a collaborative effort between the jockeys, the owners, the track and the Commission." 

(J.A. 1869.) Indeed, this true statement underscores the very nature of the weigh out process. It 

takes the jockey's considerable efforts to maintain a weight that comports with the weight that he 

is likely to have to make to ride a horse in any given race and to properly participate in the weigh out 

by stepping on the scales in a meaningful manner with the required clothing and equipment; it takes 

the owners and trainers to select the jockeys to ride and to have the knowledge ofthe jockey's weight 

so that they may decide whether or not to retain the jockey; it takes the track in the form of its Clerk 

of Scales to perform his duty to ensure that a meaningful, rule-compliant, weigh out is conducted 

so that weights can be recorded and overweights reported to the betting public; and, it takes the 

Commission to enforce the weigh out rules to ensure the transparency that is critical to the integrity 

of racing. Neither the jockey nor the Clerk of Scales, the two parties that actively participate at the 
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weigh out on the scale, should be pennitted to cheat the weigh out. And, that is indeed what 

happened here. 

It seems self-evident that it takes two to tango at a weight out. Indeed, the Commission 

found that given the blatant and open chaos ofthe weigh out process, "none ofthe participants could 

be unaware that the weight readings produced would mask and otherwise fail to disclose overweight 

jockeys." (J.A. 1959.) As professional athletes, the jockeys' duty to report and weigh out 

encompasses more than showing up and getting away with no weigh out or a non-compliant weigh 

out. To conclude that the jockey has no duty is to render the "report and weigh out" requirement a 

meaningless shell. The rule places an obvious duty on both the jockeys and the Clerk of Scales in 

the weigh out process. The Commission did not suddenly announce this duty in its final order and 

apply the announcement retrospectively to the jockeys' case. The rule imposed the duty well prior 

to the Commission's final order in which it was recognized. 

The Circuit Court also made the erroneous conclusion that what the Commission did was 

enact an ex post/acto law when it applied the common meaning of the pertinent words in its rule. 

For a law to violate the ex post/acto principles ofthe United States and West Virginia Constitutions, 

it must be retrospective in its effect and it must alter the definition of criminal conduct or increase 

the penalty by which a crime is punishable. State ex rei. Collins v. Bedell, 194 W. Va. 390,460 

S.E.2d 636 (1995); State v. George WH, 190 W. Va. 558,439 S.E.2d 423 (1993). 

Setting aside that there was no new law announced with retroactive effect as outline above, 

there is nothing about what occurred in this case that altered the definition of criminal conduct or 

increased a criminal penalty. This Court has held that the ex post facto clauses of the United States 

Constitution, Article I, Section 10, and the West Virginia Constitution, Article III, Section 4, do not 
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apply to administrative proceedings for which the purpose is to suspend or revoke a license. 

Shumate v. West Virginia Department ofMotor Vehicles, 182 W.Va. 810,392 S.E.2d 701 (1990). 

Indeed, a fundamental principle of ex post facto law is that it only applies to criminal proceedings, 

not civil. State v. Smith, 198 W.Va. 702, 713,482 S.E.2d 687, 698 (1996). See Haislop v. Edgell, 

215 W.Va. 88,94,593 S.E.2d 839, 845 (2003) (observing that legislation which is civil "would not 

implicate the ex post facto clause," whereas legislation which is punitive "would violate the 

clause."); State v. Whalen, 214 W.Va. 299, 301 n. 2, 588 S.E.2d 677, 679 n. 2 (2003) ("[T]he 

retroactive aspects ofthe Sex Offender Registration Act do not violate the constitutional prohibition 

against ex post facto laws, because the Act is a civil regulatory statute and not a criminal penalty 

statute. ") 

The police power delegated by the Legislature to the Racing Commission to issue racing 

permits and to suspend or revoke them when racing rules are violated is done to protect the public 

and to preserve the integrity ofracing so that the betting public will have confidence in the sport and 

will continue to patronize it so that the State may derive revenue. See State ex rei. Morris v. West 

Virginia Racing Commission, 133 W. Va. 179, 55 S.E.2d 263 (1949). See also State ex rei. Perry 

v. Miller, 171 W. Va. 509, 300 S.E.2d 622 (1983) (power delegated to state officer to suspend mine 

foreman's license is for the protection of public health and safety). The police power is not 

delegated to the Racing Commission for the imposition ofcriminal sanctions. In sum, proceedings 

against licensure, like those undertaken by the Racing Commission, are civil in nature, not criminal. 

Shumate, supra. 

The only case cited by the Circuit Court for the proposition that the ex post facto doctrine 

applies to "administrative rules ," Adkins v. Bordenkircher, 164 W. Va. 292,262 S.E.2d 885 (1980), 
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does not, in fact, stand for what the Circuit Court implies. Adkins involved the passage ofa statute 

that changed the amount ofgood time credit that an inmate could earn. Under the former good time 

statute, a prison inmate could earn more good time credit than under the more recently passed good 

time statute. The State sought to apply the new good time statute to inmates who were sentenced 

prior to its passage. This Court determined that the good time statute conferred a substantive right 

to receive credit on a prison sentence if the good conduct standards were met and therefore found 

that the statute implicated penal law. Accordingly, this Court concluded that the good time statute 

was subject to the ex postfacto doctrine. Adkins, then, is consistent with this Court's prior holdings 

that expostfacto principles do not apply to civil proceedings because Adkins dealt with a statute that 

affected a criminal penalty. The Circuit Court's reliance on Adkins is therefore misplaced and does 

not support applying the ex post facto rule to civil administrative proceedings, such as those in this 

case. 

C. 	 THE CIRCUIT COURT IGNORED THE STANDARD OF REVIEW 
IN TillS MATTER WHEN IT RE-WEIGHED THE EVIDENCE IN 
FAVOR OF THE RESPONDENTS, DISREGARDED THE 
SUBSTANTIAL EVIDENCE IN THE RECORD AND 
SUBSTITUTED ITS JUDGMENT FOR THAT OF THE RACING 
COMMISSION AND ITS HEARING EXAMINER. 

In its wholesale adoption of the Respondents' proposed order, the Circuit Court effectively 

re-wrote the facts found in this case and ignored the facts found by the Racing Commission and its 

Hearing Examiner. In doing so, the Circuit Court ignored the standard of review for administrative 

decisions that has been often articulated by this Court: "[a circuit court's] examination is to be 

conducted pursuant to the administrative body's findings of fact, regardless of whether the court 

would have reached a different conclusion on the same set of facts." Frank's Shoe Store v. Human 
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Rights Commission, 179 W. Va. 53, 56, 365 S.E.2d 251, 254 (1986), citing Anderson v. City of 

Bessemer, 105 S.Ct. 1504, 1511-1512,470 U.S. 564, 574-575 (1985). See also Rice v. Consolidated 

Pub. Retirement Bd. ofState ofW Va., 199 W. Va. 212,483 S.E.2d 560 (1997); In re Queen, 196 

W. Va. 442,473 S.E.2d 483 (1996); Frymier-Halloran v. Paige, 193 W. Va. 687,458 S.E.2d 780 

(1995); Harrison v. Ginsberg, 169 W.Va. 162,286 S.E.2d 276 (1982). 

In In re Queen, supra, this Court discussed the substantial evidence standard that must be 

applied. in reviewing administrative decisions and held that: '" [s]ubstantial evidence' requires more 

than a mere scintilla. It is such relevant evidence that a reasonable mind might accept as adequate 

to support a conclusion." fd. at 487. In this matter, the record below meets and exceeds the 

"substantial evidence" test. Again, the core evidence in this case is video footage. This video 

footage is a central part ofthe "substantial" evidence in this case, as it shows the Respondents caught 

red-handed in the acts for which the Commission suspended and fined them. 

The Circuit Court not only ignored the video footage, it adopted "facts" which it claimed 

were uncontested, when indeed such facts were contested and the contest was resolved by the Racing 

Commission and its Hearing Examiner in a manner opposite ofthat found by the Circuit Court. For 

example, the Circuit Court found that the uncontradicted evidence was that the digital scale upon 

which the jockeys weighed "was not balanced." (lA. 2156.) In making this finding, the Circuit 

Court completely ignored the testimony of the Commission's scale expert and the person who sold 

and installed the scale at the racetrack to the effect that the scale was properly calibrated from the 

day it was installed throughout every single examination of the scale up to and including an 

examination performed in July 2009, immediately before the administrative hearing was convened 

in this matter in August 2009. (J.A. 823-827, 1158-1166, 1179.) The Hearing Examiner's findings 
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adopted by the Racing Commission did not find that the scale "was not balanced." Instead the 

Commission's findings were that the scale had been tested and examined every ninety days after 

installation, (J.A. 1943), and that the scale had been tested for accuracy and was determined to be 

weighing accurately, (J.A. 1943-1945). The evidence in the record underlying these fmdings meets 

the "substantial evidence" test inasmuch as it consisted of expert scale testimony from the person 

who installed and examined the scale and business records that documented the scale examinations. 

Yet, the Circuit Court disregarded this evidence and made its own finding. 

The Circuit Court also made the bald finding that a digital scale "reading taken without the 

standstill light illuminated is not a valid reading." (J.A. 2105. ) However, the expert who installed 

the scale at the racetrack testified that the operation ofthe "standstill" light on the digital scale was 

only important ifthe scale was hooked up to a printer and an actual printout ofa weight was desired. 

(J.A. 1165.) Indeed, the Commission's scale expert testified that the lack ofa "standstill" light does 

not mean that the scale is not reading an accurate weight. (J.A. 1174.) Neither the Commission nor 

its Hearing Examiner found that the lack ofthe standstill light illuminating resulted in invalid weight 

readings. Instead, the Commission and its Hearing Examiner found that the jockeys didn't stand on 

the scale long enough to get an accurate weight reading and that the "blatant chaotic" nature of the 

weigh out process (in which the jockeys' knowingly participated) prevented accurate weight read 

outs. (1A. 1954, 1959.) The substantial evidence that supports these findings is found in the 

surveillance footage which was viewed extensively at the hearing. Therefore, the Circuit Court's 

contrary finding is nothing more than a complete failure to acknowledge the evidence of record. 

The Circuit Court goes on to find to find that inasmuch as the Commission did not call a 

bettor to testify that there was "any loss of confidence in the integrity of the process," that it could 
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not find that there was any injury to the integrity ofthe process. (l.A. 2170.) Moreover, the Circuit 

Court opined, that the record shows that "every jockey made his assigned weight." (J.A. 2171.) 

However, the Commission and the Hearing Examiner had the discretion, based upon the 

evidence before it, to find that the Respondents' "non" weigh outs struck at the integrity of racing 

since the Commission's rule requires meaningful weigh outs and accurate weight infonnation to be 

provided to the betting pUblic. It was within the Commission's lawful discretion based upon the 

uncontested testimony about how bettors use weight information in placing bets to find a breach of 

integrity whether or not evidence was put in the record as to betting decline or loss of bettor 

confidence. The finding of a rule violation is not dependent upon evidence that bettors were upset 

about the rule violation or that bettors placed less bets on horses because of the rule violation. The 

evidence before the Commission clearly established the misconduct for which the Respondents were 

found culpable, whether or not the betting public's reaction to the misconduct was polled and made 

a part of the record. 

In addition, it defies the substantial evidence in the record for the Circuit Court to find that 

every jockey made his weight, when indeed such evidence shows that it was impossible to determine 

what the jockeys' weights were due to the extremely disorderly weigh outs. It was entirely 

reasonable for the Commission to find that no true weights were ascertained given the video 

surveillance evidence in this case. And, indeed, there is simply no evidence in the record ofthis case 

that supports a finding that all of the jockeys made their assigned weights. See discussion infra pp. 

16-17. This finding is made up by the Circuit Court out of whole cloth. 
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The Circuit Court also contends that nearly all of the weigh outs on March 25 and 26, 2009 

look like those of the Respondents. Therefore, according to the Circuit Court, it was arbitrary and 

capricious for the Commission to punish the Respondents. (1.A. 2172.) 

The two video surveillance discs, (1.A. 1553-1554), contain over twelve hours of video 

showing jockeys weighing out. To make its argument on this point, the Circuit isolates one jockey 

who appears to have weighed out holding a can of Red Bull energy drink, one jockey who appears 

to have been two pounds over his assigned weight and one jockey who may have been eight-tenths 

of a pound under his assigned weight. (1.A. 2173). The Circuit Court ignored, however, numerous 

weigh outs that were demonstratively appropriate, orderly and meaningful on the video. (1.A. 1553: 

19:26:23,20:24:25,20:24:31,20:54:30,21 :23:27, 21 :25: 10,21 :52:33,21 :52:46, 22:16:28, 22:16:41, 

22:18:28, 22:40:15, 22:43:16, 22:43:25, 22:44:28, 22:45:55; 1.A. 1554: 18:58:49, 18:59:53, 

19:00;39, 19:27:09, 19:28:02, 19:30:20, 19:55:43, 19:56:01, 19:57:30,20:26:25,20:48:53,20:50:06, 

20:51 :20, 21 : 15:08,21: 17:57,21: 18:35,21 :45:45, 21 :47:02, 22: 11 :35, 22: 13 :56, 22: 14:34, 22:40: 10, 

22:41 :03,22:41 :33,22:41 :58.) 

The Commission did not base its charges on isolated incidents such as those cited by the 

Circuit Court. Rather, the Commission charged the Respondents because the surveillance video 

demonstrates that they engaged in a repeated pattern over two days in a circus-like, farcical weight

out procedure - a procedure so farcical that it deprived the betting public from knowing what the 

Respondents truly weighed on the two nights in question. No other uncharged jockey is seen on the 

video exhibiting a pattern of corrupt behavior such as the Respondents. To conclude otherwise is 

to flagrantly re-weigh the evidence and come to a different conclusion, which this Court has held is 

prohibited upon judicial review of administrative decisions. 

36 



VI. 


CONCLUSION 


Wherefore, based upon the foregoing, the West Virginia Racing Commission respectfully 

requests that this Court reverse the Circuit Court's September 2,2014 order and affirm the Racing 

Commission's May 21,2010 order in this matter. 

WEST VIRGINIA RACING COMMISSION, 

By counsel, 
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ATTORNEY GENERAL 
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