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I.

INTRODUCTION
West Virginia's proud citizens are confronted with the painful reality that statistics show
that West Virginia has the highest per capita death rate from prescription drug overdose in
America, "Prescription Drug Overdose: State Health Agencies Respond", Regulatory Board
Review West Virginia Board of Pharmacy January 2011. McDowell County in Southern West
Virginia is the epicenter of this epidemic, Playboy Magazine, V. Beiser, "Overdose County,
USA, Why do Prescription Drugs Kill So Many People?" www.hollowthefilmcom; Playboy:
Prescription for Death: How Painkillers Destroyed the Town of War, WV, 03/17/14.
McDowell's per capita death rate was 34.2 per 100,000 in 2001 rising to a shocking 97.3 in
2008. McDowell's per capita death rate was 122.1 per 100,000 in 2010 and 113.3 per 100,000 in
2011, "West Virginia Deaths by County Drug Overdoses and with at Least One Legal Drug
Involved," West Virginia Health Statistics Center. We have been called the most medicated state
with a 18.4 per capita rate of retail prescription drugs filled in 2009 compared to a national
average of 11.6, Forbes, N. Tadena, America's Most Medicated State?? West Virginia, August
16,2010. Between 1999 and 2004 deaths from unintentional overdose in West Virginia rose by
550 percent, the greatest increase in the nation, Regulatory Board of Review, W.Va. Board of
Pharmacy (audit published January 2011). Unfortunately, since the U.S. leads the world in the
use of pain medication, West Virginia is also likely the world's leader when considered on a per
capita basis.
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The case before this Court was filed on behalf of persons who visited the pill mills of
Mingo County. The defendants in these cases and the Petitioners herein were operators of those
pill mills. A couple of them are still in business. They include medical providers, pharmacies
and one pharmacist/owner. There are others who were sued, but defaulted. They of course are
not now before this Court. These other parties include former physicians and the so-called
clinics where they operated. Some of these others were also associated with Petitioner Sav-Rite
Phannacy in the Wayne County area near the Mingo County border.
The Plaintiffs below and Respondents herein are residents of the Mingo County area
which includes parts of Eastern Kentucky. The Petitioners argue that these Respondents should
be denied their day in Court because they received or purchased drugs from others including
dealers, they overused the medications, they went to different doctors during the same time
without properly informing each, they misused medications by snorting pills and ingesting them
by means different than what was intended, they did not inform doctors or pharmacists that they
were addicted to pain pills, and they shared pills with other drug dependents and addicts, Brief of
Petitioner (BOP) pp. 5-16.
These Respondents acknowledge misuse and transgressions. The DSM-IV-TR (4 th ed.)
published by the American Psychiatric Association is replete with diagnostic characteristics
which mirror the above characteristics of behavior. Yet these Petitioners argue that these
behaviors which are a foreseeable part of the medical condition disqualify Respondents as
Plaintiffs in a lawsuit brought against the very defendants who through acts and omissions
caused and/or substantially contributed to the continuation of Plaintiffs' medical problems.
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It is a known characteristic of substance dependence that the individual will sometimes
take the substance in larger amounts or over a longer period than is intended, Id. 194. Also the
individual may spend a great deal of time obtaining the substance, p. 195. What these
characteristics of behavior describe is misuse of the substance and drug seeking activity. The
stated criteria for diagnosing substance dependence include a history of this very behavior. For
diagnosing substance abuse the criteria include such things as child neglect, arrests and getting
into physically hazardous situations, p. 199. The fact is that drug abuse, addiction and
dependence lead to ugly, maladaptive and yes, at times illegal, behavior. The desire to get more
drugs literally takes over and consumes the individual who is addicted.
Highly relevant to this case are the characteristics for the diagnosing opioid abuse.
The DSM-IV-TR states:
"Legal difficulties may arise as a result of behavior while intoxicated with
opioids or because an individual has resorted to illegal sources of supply," p. 271.

And
"Opioid Dependence is commonly associated with a history of drug-related crimes
(e.g. possession or distribution of drugs, forgery, burglary, robbery, larceny, or
receiving stolen goods), p. 274.
Black's Law Dictionary (9 th ed. 2009) defines addiction as:
"The habitual and intemperate use of a substance, especially a potentially harmful
one such as a narcotic drug. The usual requisites are (1) an emotional dependence
that leaks to compUlsiveness; (2) an enhanced tolerance of the substance, leading
to more potent doses; and (3) physical dependence such that withdrawal
symptoms result from deprivation."

It logically follows that one who becomes drug addicted or dependent through acts of others
should be entitled to sue as a plaintiff in a case against those who have caused, contributed to and
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profited from plaintiff's addiction. He/she should not be disqualified as a matter of law from
being a plaintiff based on behavior which is characteristic of hislher condition.

II.
THE ALLEGATIONS
The actions below are described in the preliminary statements to the complaints, J.A.
115-116, 121-122, 129-130, 138, 152-153, 161-162, 169. More particularly, these Respondents
sued the medical providers and those pharmacies who acted in concert with the providers for
indiscriminately prescribing and filling prescriptions for addictive pain medications which
prescriptions were not written for legitimate medical purposes. That the prescriptions must be
written and filled for legitimate medical purposes only is required both by law and by accepted
industry standards. If not written for legitimate medical purpose the prescription must not be
fIlled by the pharmacies. As will be more fully developed in the Statement of the Case infra
these Petitioners are persons and entities shown by the evidence to be smack in the middle of the
prescription drug epidemic in Southern West Virginia. Nevertheless, these Petitioners ask that
this Court enter judgment in their favor as a matter of law because the plaintiffs, Respondents
herein, did those things which addicts and others with drug-related disorders typically do.

III.
THE DECISION BELOW
On December 19,2013 the Circuit Court of Mingo County by Judge John L. Cummings
answered and certified two questions. .

1.

Maya person maintain an action if, in order to establish the cause of

action, the person must rely, in whole or in part, on an illegal or immoral act or transaction to
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which the person is a party?
The Court answers this question in the affirmative Xinegative _
2.

May the doctrine of in pari delicto be employed as a bar to tort claims

under West Virginia law?
The Court answers this question in the affirmative _/negative X

As stated in the Circuit Court's order the Petitioners argued that the "intentional, illegal
and immoral conduct of Plaintiffs bar any claims which they might have against Petitioners, J .A.
5. In their powerpoint presentation before the Circuit Court, the Petitioners relied upon the
doctrine of in pari delicto and "general doctrines" which they assert preclude alleged wrongdoers
from successfully bringing legal actions, J.A. 244. They argued:
" ... the applicable legal doctrines will reveal the longstanding principle
in West Virginia that a plaintiff cannot recover when his unlawful or
immoral acts caused the injuries in question. West Virginia also
recognizes the doctrine of in pari delicto as far as plaintiffs' claims
even when they're definitive, but still involve criminal or immoral
conduct.!

The Plaintiffs, Respondents herein, argued that the doctrine of comparative fault applies
and that the doctrine of in pari delicto is inapplicable in this case, J.A. 6.

! Petitioners also argued proximate causation, or the lack thereof, which is an issue
generally considered to be question of fact for the jury to decide, Mays v. Chang, 213 W.Va. 220,
579 S.E.2d 561, (2003); Anderson v. Moulder, 183 W.Va. 77, 394 S.E.2d 61 (1994).
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IV.
STATE:MENT OF THE CASE
Procedural History
These Petitioners have set forth in their brief with reasonable accuracy the procedural
history, pp. 3-4, to the extent that this certification followed their failed motions for summary
judgment. Also, delays in this case did occur due to the bankruptcies filed by two of the
defendants. It is further accurate to state that some of the defendants had criminal legal trouble,
BOP pp. 2-3, however Petitioners have failed to capture the full extent of those troubles. The
Petitioners in this case represent a veritable rouge's gallery of pill-pushing doctors and
pharmacies, a matter which will be more fully addressed hereinafter. It is also true that
Petitioners Tug Valley Pharmacy, LLC and B & K Pharmacies, Inc. and their owners have
neither been charged with crimes nor administratively sanctioned, BOP p. 2, however for the
reasons which are set forth later in this brief, these Petitioners are both very lucky and among the
most grossly negligent pharmacies in America.

Statement of Facts
The Petitioners
The Petitioners named by their counsel in the style of their brief identify only three
pharmacies. The brief thereafter identifies two individuals, Samuel Randolph Ballengee and
Diane Shafer, M.D. However, the Respondents' complaints name others as defendants. Those
others who are named are Mountain Health Care Center, LLC, Doctors Katherine Hoover, J.
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Victorino Teleron, William Ryckman, and pharmacist and pharmacy owner James P. Wooley.2 It
is important to know about all of these people and entities as they operated together with these
Petitioners to bring about the harm complained of.

The Physician Petitioner
Diane Shafer, M.D. petitions this Court for relief. As stated in the Brief, she lost her
medical license and went to prison for misusing her DEA registration number to dispense
medication, BOP p. 3. Dr. Shafer's medical "practice" was such that in the wrongful death
action brought by Respondent Patricia Salmons on behalf of the estate of her late daughter
Lynette, counsel filed an affidavit of counsel in lieu of a certificate of merit in that Shafer simply
handed out prescriptions in exchange for cash, even pre-signing scrips for patient files, W.Va.
Code §55-7B-6( c) and (d), J.A. 145. No medicine was practiced at her office. According to the
affidavit presented by Respondent Patricia Salmons she approached Shafer's office personnel
asking to speak to Shafer to quit prescribing controlled substances to Lynette because the drugs
were being abused and she was afraid Lynette would die. She was denied even the opportunity to
speak directly to Shafer, J.A. 147. Shafer sent word through an office worker to Mrs. Salmons
"to 'get a mental hygiene warrant," J.A. 147-148. See Shafer charges and plea agreement J.A.
1598-1605.

Other Physicians Named Below
William Ryckman, another ex-doctor, was sued, filed bankruptcy, and went to prison,
BOP p. 3, J.A. 1490-1491 (excerpt from deposition taken in Ryckman's Pennsylvania

2 Other litigations not identified as a part of this action were filed against another entity
and physician also associated with Petitioner Sav-Rite. That entity is out of business and persons
associated with it were prosecuted and incarcerated.
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bankruptcy action). Ryckman was identified as a subject in a federal search warrant affidavit
J.A.1438-1439. Ryckman acknowledges that he was not at the Wellness CenterlMountain
Medical in Williamson except for one time after 2005 although his name and DEA number were
continuously used for prescriptions for narcotics which these pharmacy petitioners continuously
filled, J.A. 1490-1491. An account in his name at a Williamson bank contained over $1 million
dollars, J.A. 1491. See also references to Court testimony concerning Ryckman in the search
warrant affidavit, J.A. 1444.
Dr. Ryckman is no longer a party to this litigation but his testimony is significant and
quite revealing3. The so-called clinic/pill mill was established by an undertaker from Ohio
named Henry Vinson. 4 According to Ryckman Vinson recruited him, J.A. 1488 (per the motion
fin 3) and provided a plane for Ryckman's transportation to Williamson from Pittsburgh, J.A.
1490.
Dr. Victorino Teleron, who is a co-Defendant in the cases below, also does not appear in
this proceeding. He previously responded pro se to the lawsuit below. Counsel with whom he
consulted wrote that Teleron would assert the 5th Amendment if deposed.

3The joint appendix contains two blank pages at 1488-1489. A motion to include those
two pages is submitted herewith. The submissions are the omitted pages of the bankruptcy case
deposition taken of Ryckman.
~e undertaker Henry Vinson who has some otherwise undisclosed or ill-defined

relationship to the now-shuttered Mountain Medical Care Center has according to Ryckman been
previously involved in "recruiting" one Doctor Acosta: "he hired him, and he set up the
practice," J.A. 1488. Acosta was convicted previously and was incarcerated. The same Henry
Vinson was convicted of operating a homosexual prostitution ring in Washington, D.C., Google,
Henry Vinson.
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Dr. Katherine Hoover is another physician who was sued by these Respondents. She, like
Ryckman and Teleron, was associated with the Williamson Wellness Center, which through
some highly questionable transaction transferring "ownership" of the "clinic" to a now deceased
worker named Helsel became the notorious Mountain Medical Center, LLC. It is a defaulting
party in the Respondents' lawsuits below. The Center was the subject of the federal search
warrant previously mentioned herein, J.A. 1433-1444. Hooveii is described in the search warrant
as sharing an apartment with Shafer in Williamson, J.A. 1440. The search warrant filed in u.S.
District Court identifies Hoover as the

"number one prescriber of controlled substances in West
Virginia from December 2002 and January 25, 2010."... 355,132
prescriptions for controlled substances were issued under her number.
This figure does not include prescriptions filled in Kentucky," J.A. 1103.
[Petitioner B&K Pharmacies, Inc., d/b/a Family Pharmacy lies in
Kentucky across the highway from Williamson].
The Pharmacy Petitioners
Strosnider Drug Store, Inc. which does business as Sav-Rite Pharmacy had two locations
at the time it was shut down by government agents. They were prominently mentioned in
another federal search warrant, J.A. 1180-1209. For example the warrant states:
"In 2006 Sav-Rite Kermit received 3,194,400 dosage units of
Hydrocodone. Sav-Rite Kermit was ranked 220d in the nation among
retail pharmacies with respect to purchase of Hydrocodone dosage units ...

The average per pharmacy [2006] was 97,431," J.A. 1199
Strosnider opened up Sav-Rite #2 at an entity called Justice Medical in nearby Wayne

5The pleadings which were served on Hoover were forwarded to an address in the
Bahamas where she had fled.

9

County in September, 2008. In four(4) months between September 26,2008 and January 26,
2009 this second pill dispensing outlet filled 7,185 prescriptions for controlled substances, J.A.
1199. Fortunately, they were busted and closed along with Justice Medical. Thereafter, the
principals of Justice including doctors were successfully prosecuted through guilty pleas entered
in U.S. District Court, Charleston. One of the physicians Augusto Abad, J.A. 1182, is named as
a Defendant along with Justice Medical and Sav-Rite #2 in a related case. Abad was imprisoned
and after release he was deported to the Philippines.
Sav-Rite's owner was a man named James Wooley. He was a party defendant named
below, but is not named as Petitioner before this Court. Wooley testified in an earlier lawsuit
that Sav-Rite's gross sales in 2006 were $6,545,159 and that the single store then existing filled
one prescription per minute, J.A. 1195. Cash at Wooley's second operation was observed to be
so plentiful that the cash drawer at Sav-Rite #2 could not close, J.A. 1196.
At a second deposition in July, 2011 Wooley asserted the 5 th Amendment in response to
all questions asked of him except for his name, J.A. 1292-1294. Wooley later entered a guilty
plea in U.S. District Court, Charleston and received a six(6) month prison sentence.
B&K Pharmacy is located in South Williamson which is in Pike County, Kentucky.
Respondent Wilbert Hatcher's records of prescriptions from Williamson Wellness
Center/Mountain Medical as filled by B&K (Family Pharmacy) reflect an astounding amount of
narcotics of the kind known to be misused by those who become addicted to pain medication,
J.A. 1411-1418. Hoover's name appears as the one used for the most part, however so do the
names of Ryckman and Teleron. Mr. Hatcher acknowledges his addiction to pain medication. He
went there after a work-related injury having been sent there by Kentucky Worker's
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Compensation. He described the Family Pharmacy environment as essentially a place where
addicts or others seeking pills for questionable purposes gathered, J.A. 1407-1408.
Hatcher's records at this pharmacy were not unique. Respondent Lisa Hensley's records
there, albeit for a much shorter time, reflect the same Family Pharmacy - Hoover cOlUlection with
the same toxic and highly addictive mix of pain medications, J.A. 1420-1423.
When asked during his deposition, Larry Ray Barnett, the owner and pharmacist in charge
at B & K (Family Pharmacy) professed ignorance of this terrible situation. Pharmacist Barnett
testified in February of 2013 that he had first heard the ternl "pill mill" about 2 years earlier
"when Hoover's clinic was shut down," J.A. 1138. He stated that he attributed the term pill mills
to the "stories" he saw about "large groups of people ... [who] travel as a group to an operation in
Florida, and they would write all of them the same medications ..." J.A. 1140. Of course his
description matches precisely what was happening here in which he was participating. While
Barnett admits filling prescriptions of Donald Kiser, another convicted doctor, while Kiser was at
the Williamson Wellness Center, J.A. 1143, 1147, he denied being aware of the details of Kiser's
2007 drug conviction even though it was widely supported in the local papers, J.A. 1113, 1147
1149. He further testified that he was unaware until Hoover's "arrest as to the volume of
narcotic prescriptions she was writing," J.A. 1151.
Testifying about Family Pharmacy's records, pharmacist Sam Suppa stated that after six
months of hydrocodone or Xanax or Valium and Hydrocodone "you shouldn't be on it," J.A.
1274. Further, the pharmacist "should have known every one of their customers" and "I fmd [it]
hard to believe when you fill them every month, month after month after month" that he, Barnett,
"didn't know his customers," J .A. 1277.
11

Petitioner Tug Valley Pharmacy was owned and operated by pharmacist Randy
Ballengee. At his deposition he testified that his pharmacy was located "less than a block" from
Dr. Shafer's office, J.A. 1095. Also, Mr. Ballangee testified that Mountain Medical's location is
it's "down and in the next block. .." while saying that "he didn't know exactly where they were
located," J.A. 1352. It was in fact around the comer and in easy walking distance in downtown
Williamson.
When Mr. Ballangee was asked if he were aware of all the people lined up to get into
Shafer's office and into the Wellness Center, Mr. Ballangee deflected "No. I didn't know exactly
how many patients either of them had," J .A. 1352. Ballangee testified that he was filling between
150 and 200 prescriptions per day from the Wellness Center alone, J.A. 1096. Nonetheless, he
says that he never suspected that the many people coming there to fill prescriptions for narcotics
were abusing the medications or that the Wellness Center and Hoover were overprescribing, J.A.
1098,1100.
This description of the environment at Tug Valley was provided by Respondent Sula
Collins:
" So, I would go in and I would wait for so long. And there were so many
people. So many people. I mean, there was such a line. And there were
people coming in from everywhere. I mean, I noticed and I heard there
were people coming from like Ohio. There were people coming in from
like way over in West Virginia. I can't remember the name of it. And
there were people slumped over. I mean, totally out of their mind. I know
when I seen them, somebody like that, I know ...And they were just like
selling drugs outside of the place .. .1 kept hearing people, you know, stating
where they can get this and that and how much for, Sula Collins, J.A.

l374.
Ms. Collins testified that these drug activities occurred outside of the pharmacy.
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Respondent Shaun Collins described Tug Valley as "careless" since drug deals were
observed outside of the pharmacy, J.A. 1378.
About Tug Valley Sam Suppa had this to say:
"That they refilled narcotic prescriptions too early, particularly if pay was
in cash," J.A. 1269, 1270, 1271, 1272.
And

''That they filled narcotic prescriptions too often or for excessive periods of time, J.A.
1273. Mr. Suppa says that prescriptions for these medications should not be written for periods
beyond six months, J.A. 1274.
Further, Mr. Suppa testified that Tug Valley was improperly filling prescriptions
simultaneously for class 3 and 4 narcotics, lA. 1275. According to Mr. Suppa this appears as
drug seeking which both the doctors and pharmacists were allowing to occur, J.A. 1276.
Respondents assert that the Petitioners were promoting this addictive cocktail for their own
profit.
The Respondents

The Petitioner through their counsel have cast the Respondents as little more than drug
seeking addicts, while at the same time hoping that the prominent roles played by Petitioners and
their confederates in causing or contributing to the continuation of Respondents' condition will
go unnoticed. As always there is another side to the evidence. These Respondents are human
beings who are entitled to air their grievances in a court of law employing the same rules as apply
to other litigants. As will be addressed hereinafter many of the Respondents went to the
physicians and clinics after being injured having been referred there by insurance carriers,
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worker's compensation and personal injury lawyers.
Respondent Joyce Mullins is a housewife with who has children, grandchildren, a
member of the church choir, and a well-respected member of her community. Ms. Mullins was
referred to the Wellness CenterlMountain Medical by her attorney after receiving injuries in an
automobile accident. Ms. Mullins testified "I've never took a pill my whole life," J.A.502.
Further, Ms. Mullins testified "I really can't explain it, but I've never been on pills before and
I've got really addicted to these drugs, these pills," J.A. 502. Ms. Mullins went from being a
homemaker who had never taken a pill to being addicted to the prescription pain medication "As
soon as 1 started taking them," J.A. 504-505. Thereafter, Ms. Mullins began exhibiting the
characteristics and behaviors of a drug addict in that her tolerance to the pills grew, therefore she
began taking more pills each day. The power of her addiction was so strong that she stole items
from her husband in order to sell the merchandise to buy more pills, J .A. 508.
Respondent Sula Collins is a wife and mother of two whose education ended after 8th
grade. Ms. Collins was asked in her deposition about her drug and criminal history. Ms. Collins
responded that she had never been arrested, never used illegal drugs and did not drink alcohol,
J.A.895. Ms. Collins began treatment at the Wellness CenterlMountain Medical and using
narcotic pain medication "When 1 was in a car accident," J.A. 895 6• As a result of her long-term
use of narcotic medication, including Adipex, Ms. Collins has suffered damage to her kidneys
and heart in addition to her addiction to the narcotic medication, J .A. 897. Ms. Collins testified

The Mountain Medical facility was located across the street from Acquatic
Rehabilitation Center, a physical therapy facility which worked hand and glove with Mountain
Medical sending all patients to them for "treatment." Its owner was an acquaintance of Ryckman
from Pittsburgh.
6
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that at one point in her treatment at the Wellness CenterlMountain Medical, she was forced to fill
her prescriptions at Tug Valley, J.A. 901. "Because it was on the window, 'Tug Valley
Pharmacy will be seeing our patients, '" J.A. 901. Ms. Collins also testified to a conversation she
had with Randy Ballengee of Tug Valley Pharmacy regarding the filling of her prescriptions.
Ms. Collins told Ballengee that she was not allowed to take the Adipex any longer because of her
kidney failure. Mr. Ballengee told her that she had to take all of the medication or he couldn't
give her any, J.A. 903.
Elizabeth Collins was 22 years of age when she sought treatment at the Wellness
CenterlMountain Medical for injuries sustained in a car wreck. She became addicted to the
prescription medication within a couple of months of taking the medication, J.A. 490. Like many
of the Respondents, she continues to struggle with addiction issues 8 years later.
Shaun Collins injured his knee while working underground in the mines. He filed a
workers compensation claim. As part of his care he was referred to Aquatic Rehabilitation for
therapy on his knee and like everyone else thereafter was referred to the Wellness
CenterlMountain Medical. These referrals occured arOlmd the time he had surgery on his knee,
J.A. 669. Mr. Collins testified he sought treatment at Acquatic Rehabilitation and the Wellness
CenterlMountain Medical to improve his range of motion and strength in his knee, J.A. 669. He
also testified that within 2 to 3 months he was hooked on the prescription medication and
thereafter was going to the Wellness CenterlMountain Medical simply to "get my pain
medication," J.A. 669.
Wilbert Hatcher is a single father oftwo who suffered a work-place injury, J.A. 924. He
filed a Workers Compensation claim and Kentucky Workers Compensation referred him to
15

Aquatic Rehabilitation Center. Aquatic referred Mr. Hatcher to the Wellness CenterlMountain
Medical, J.A. 924. Mr. Hatcher believes he realized he was addicted to the medication about a
year after beginning treatment at the Wellness CenterlMountain Medical, J.A. 926. Mr
Hatcher's case truly represents the insidious nature of the narcotic pain medication in that he had
a background in addiction counseling, J.A. 937. Despite his knowledge of the dangers of
addiction, he was not immune from its pull when treated by doctors or clinics which exist only to
get you hooked.
Lisa Hensley sought treatment at the Wellness CenterlMountain Medical for injuries
sustained in a car accident, J.A. 955, 967. Ms. Hensley says she became addicted within 2 or 3
months after she began treatment, J.A. 953.
Paul Hom worked as a scoop operator, laborer in the mines prior to being involved in a
mining accident in which he injured his knee and required surgery, J.A. 720. Mr. Hom has
worked in the mining injury for many years and is certified in mining rescue, and is certified as a
mine foreman, J.A. 718. He sought treatment for the pain in his knee which manifested after he
returned to underground mining. Mr. Hom realized he was addicted to the pain medication and
the Xanax "probably a couple months after my fIrst visit," J.A. 721.
Marcella Justice who is a housewife, mother and grandmother suffering from pain from
fibromyalgia, J.A. 1013, 1014. Her addiction led to her separation and divorce from her
husband, J.A. 1016 and eventually financial devastation, J.A. 1016. She is not allowed to see her
grandchildren, J.A. 10 17 and she had been arrested, J.A. 10 19. Ms. Justice was a friend of Jim
Wooley's, the owner and pharmacist of Sav-Rite. Ms. Justice and Mr. Wooley had a
conversation regarding each of their addictions. Mr. Wooley told Ms. Justice "how hard it was
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for him to get off of that. .. he would dream about them and everything," J .A. 1020. Mr. Wooley
acknowledged Ms. Justice had an addiction problem, J.A. 1021. Notwithstanding his
acknowledgement of Ms. Justice's addiction to prescription pain medication, Mr. Wooley and his
Say-Rite pharmacy continued to fill Ms. Justice's prescription, J.A. 1021.
In 2006 Dewey Marcum worked on a drilling rig where he injured his hand, J.A. 307.

Mr. Marcum filed a workers compensation claim. He received a list of physicians that accepted
Brickstreet Insurance and the only physician in his area that was accepting Brickstreet Insurance
was the Wellness CenterlMountain Medical, J.A. 303. He began treatment at the Wellness
Center/Mountain Medical. He testified that he was not familiar with the facility before he began
treatment in that he worked 21 days on, 7 days off. He wasn't in the area a lot, J.A. 297. Within
6 months of beginning treatment, he was addicted, J.A. 302. "It was all about the pain
medicine," J.A. 302. When workers compensation stopped paying for his treatment, "hard times
came on me," J.A. 303. The drug addiction has financially devastated his family, J.A. 308. Mr.
Marcum is unable to work because he cannot pass a drug test, lA. 315.
Dewey's wife, Misty Marcum was injured in a car accident and thereafter sought
treatment at the Welnness Center/Mountain Medical. Within 6 months she became addicted to
the prescription pain medication, J:A. 608. When she began treatment in 2007, she did not have
any reason to believe the doctors weren't doing proper examinations, J.A. 608. There was a
stage in her treatment that she thought they weren't doing the correct treatment, but "probably
didn't care at that point," J.A. 608. She has attempted to wean herself off the pills. " ...we were
doing a lot more when we were going to Mountain Medical, J.A. 600, 604. The Marcums have
suffered extreme financial hardship because of their addiction. They are currently homeless.

17

J ames Mullins sought treatment at the Wellness CenterlMountain Medical for pain
associated with his degenerative disc disease, J.A. 748. He realized he was addicted to narcotic
pain medication "when 1 felt bad when I didn't have the medication," J.A. 749.
Sharon Mullins was treated for arthritis pain in her back;
Joey Porter was treated for injuries sustained in a car wreck when he was 15 years old;
Brenda Preece sought treatment at the Wellness CenterlMountain Medical for injuries
sustained in a car accident, J.A. 788. While Ms. Preece had used drugs recreationally prior to her
treatment at the Wellness CenterlMountain Medical, she says she was not addicted to the
medications until her treatment with Dr. Hoover, J.A. 777. "I started getting more and could
take more. It was easy to process, to get them," J.A. 777.
Polly Williams sought treatment after a car accident wherein she injured her lower back,
J.A. 627.

She testified that she was almost immediately addicted to the prescription medication,

J.A. 627.
Patricia Salmons' daughter Lynette Salmons Francis, overdosed and died from
prescription pain medication on June 19,2009 at the age of 26. Ms. Francis suffered the loss of
her infant son in 1998 and began using prescription pain medication, J.A. 874.
Willis Duncan has worked as an electrician in the mining industry for 30 years. He is a
father and grandfather. Prior to his treatment with Dr. Shafer and the Wellness CenterlMountain
Medcial, Mr. Duncan had experimented with drugs including cocaine, marijuana J .A. 257 and
prescription pain pills. He has been injured multiple times while working in the mines including
an injury which led to back surgery. Additionally, Mr. Duncan injured his knee during a slip and
fall accident. In the early 2000s, Mr. Duncan sought treatment with Dr. Shafer for various
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injuries. Mr. Duncan testified that he became addicted to prescription pain pills when he was
treating with Dr. Shafer, J.A. 259. He treated with Dr. Shafer until the Wellness
CenterlMountain Medical Center opened, J.A. 259. For a short period of time, Mr. Duncan was
receiving prescriptions from Dr. Shafer and the Wellness CenterlMountain Medical, J.A. 259,
264, some of which were the same, J.A. 260. Mr. Duncan testified that he began taking more
narcotic pain medications than he was prescribed "went from 90 to 120... and I went from 7.5s to
lOs, 10 milligrams to the 7 and a halfs," J.A. 261. Due to his addiction, Mr. Duncan says he lost
ten years of his life, J.A. 263. "And missing my son-my youngest son grow up and getting to be
with him. You know, he was a really athletic child...He played every sport under the sun. Not
wanting to go because you didn't want to be seen in public because you was too screwed up,"
J.A. 263. Due to addiction, Mr. Duncan began having disciplinary problems at work and began
missing multiple days of work, J.A. 264. After the Wellness CenterlMountain Medical was shut
down by federal agents, Mr. Duncan began to address his addiction. He sought treatment with
Dr. Kelly and has been treating his addiction with Suboxone, J.A. 264, 268.

The last time he

was prescribed narcotic pain medication was from the Wellness Center in 2010, J.A. 264. Mr.
Duncan is again gainfully employed and is re-establishing relationships with his family members.
Deborah Duncan was a mother and grandmother who tragically overdosed and died
September 3, 2011. The autopsy report stated her cause of death as combined Oxymorphone,
Oxycodone and Alpraxalam intoxication, J.A. 371. Ms. Duncan died before her deposition could
be taken. Her son and the Administrator of her estate, Jonathan Duncan gave his deposition on
October 24, 2012. Mr. Duncan has lost both his mother and one brother as a result of an
overdose. Ms. Duncan became addicted to prescription pain medication in 1993 while treating
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with Dr. Hoover. She continued going to Dr. Hoover and the Wellness CenterlMountain
Medical until it was shut down by federal agents in 2010, J.A. 376.
Mr. Steven Marcum began treating with Dr. Ryckman in 1999 for injuries he sustained
while working as a coal truck driver, J .A. 342, 346. Mr. Marcum had a good work history until
he became addicted to prescription pain pills, but began missing work, and had difficulties
maintaining employment, J.A. 336, 342.
Charles Speer fIrst became addicted to prescription pain medication in 1981 after a
workplace injury while driving a forklift wherein he sustained injuries to his knees, J.A. 407. He
required surgery to repair the damage, J.A. 407. His addiction ended in 1987 when he was
incarcerated, J.A. 407.

After his release, Mr. Speer began working in a sawmill and suffered

another workplace injury, J.A. 407. He began seeing Dr. Shafer, Dr. Ryckman and Dr. Acosta in
the early 1990s, J.A. 407. He realized he was addicted to the pain medication 6 months after he
began treating with these physicians, J.A. 407.
Lora Speer, Charles Speer's wife, sought treatment at the Wellness CenterlMountain
Medical after she was struck by a vehicle, J.A. 450. She went to get treatment at first, J.A. 450.
She also became addicted to the medication. She testified that she "tried them before in high
schooL.but it was never an everday thing until I went to the doctor and got a prescription and
had them for every day," J.A. 447. She testifIed she was not addicted to prescription pain
medication while in high school. She was ')ust experimenting," J.A. 447. Due to her addiction,
the Speers lost custody of their son, J.A. 447. The entire family was traumatized by the loss of
custody, including their son, J.A. 457. They both are drug free now and have regained custody
of their son.
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Teddy Blankenship began going to Dr. Shafer in 2002 when he was 18 years old for an
injury to his shoulder received playing football in high school. He testified he was on his way to
becoming addicted when first treating with Dr. Shafer, J.A. 555,557. Prior to his treatment with
Dr. Shafer, Mr. Blankenship had no problem with pain medication. He did however smoke
marijuana and drank alcohol, but did not use any other drugs, including prescription pain pills,
J.A. 556, 568. Mr. Blankenship attempted to work, but was fired from multiple jobs due to his
drug addiction, J.A. 555. In approximately 2012 he began weaning himself off of the
medications, J.A. 556. Mr. Blankenship is now drug free and is gainfully employed and living
with his mother and step-father in Kentucky. For the first time in his life, he is paying child
support.
Bruce Blankenship, brother to Teddy Blankenship, went to the Wellness CenterlMountain
Medical in search of prescription pain medication, J.A. 527. Initially he took the pills because
they gave him energy, J.A. 527. Dr. Ryckman was the fIrst physician he saw who prescribed
pain medication. Mr. Brankenship became addicted shortly after he started seeing the doctor
and getting them prescribed, within 3 or 4 month, J.A. 528. Mr. Blankenship does not recall
ever being examined by Dr. Ryckman, J.A. 528. In 2009, Mr. Blankenship pled guilty to
Delivery of Alprazolam and was incarcerated, J.A. 553. Following his release from prison, Mr.
Blankenship gained employment in the mining industry and successfully sought treatment for his
addiction, J.A. 553.
Dennis Smith began going to the Wellness CenterlMountain Medical in 1997 when he
was 18 in order to get prescription pain medication, J.A. 692. Mr. Smith told workers at the
Wellness CenterlMountain Medical he had lower back pain, J.A. 692. Mr. Smith did have lower
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back pain, "but not enough to need pain medication, what they were writing me, the amount they
was writing me," J.A. 692. Mr. Smith continued going to the Wellness CenterlMountain
Medical until 2004 when he stopped taking prescription medications, J.A. 693. He stopped
taking the medications between 2004 and 2008 because he was having panic attacks, J.A. 693.
He began going to the Wellness CenterlMountain Medical because he heard that Tug Valley,
"...you could go there, they'd fill them, there wouldn't be no problem," J.A. 694. Despite the fact
that Mr. Smith had not taken narcotic pain medication from 2004 until 2008, he continued to be
addicted, J .A. 694.
Earnest Meade and Mary Lou Meade are husband and wife. Mr. Meade has been
appointed as the guardian of Mary Lou Meade. Mr. Meade took narcotic pain medication on a
regular basis from 1985 up to 2010, J.A. 808.

He was first prescribed Percocets for severe

migraine headaches from Rocky Mountain Spotted Fever - Lyme's Disease. Mrs. Meade began
taking prescription pain medication in 1987, J.A. 808. She is disabled.
Russell Ratliff began going to the Wellness CenterlMountain Medical in order to obtain
prescription pain medication, J.A.981.
Joey Porter began seeing Dr. Hoover in 1999 or 2000 for injuries sustained in a car
accident several years earlier. When Mr. Porter began treating with Dr. Hoover he thought
Hoover was "a really good doctor," J.A. 999. Dr. Hoover did not conduct a medical
examination of Mr. Porter. She merely talked to him and had him stand up and show her his
scar, J.A. 999.

He did not think there was anything unusual about his encounter and visit with

her and the fact that she did not do any testing. "I guess, at that time, you know, 1 was young and
naive ...1 didn't know anything about pill mills or anything like that," J.A. 999. Mr. Porter
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quickly became addicted to the prescription pain medication. Mr. Porter was experiencing pain
from the injuries sustained in the car wreck and

"At one point I did ask her [Hoover] about

sending me for some tests and stuff, you know, because even though I was taking the medication,
my joint pain and my hip, " J.A. 1002.

v.
SUMMARY OF ARGUMENT
West Virginia law fully supports the decision reached by the Circuit Court. The only
previous West Virginia references to the doctrine of in pari delicto are found in contract disputes,
not tort claims. The claims below which are based upon violations of statutes and regulations as
well as gross negligence by these Petitioners fall within the heartland of our law of comparative
fault.
The authority relied upon from cases which were decided in other jurisdictions are so
factually dissimilar to the case at bar as to be unreliable as authority which would justify
changing West Virginia law and public policy.

VI.

STATEMENT REGARDING ORAL
ARGUMENT AND DECISION
The Respondents agree with the Petitioners in their characterization of the reasons which
support the treatment of this case under Rule 20(a) with one exception. That exception is the
Petitioners' suggestion that the Order entered by the Circuit Court of Greenbrier County is in
conflict with the decision of the Circuit Court in this case. As presented infra the statements
which are attributed by the Greenbrier Circuit Court to earlier West Virginia decisions were
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clearly made in error, thus representing a misunderstanding by that Court as to the law. The
order may not be contrary to other aspects of West Virginia law as to issues unrelated to the
matter at bar.

VII.
ARGUMENT

A.
THE CLAIMS OF THESE RESPONDENTS ARE NOT
BARRED AS A MATTER OF WEST VIRGINIA LAW.
THE CIRCIDT COURT PROPERLY DENIED THE
PETITIONERS MOTIONS FOR SUMMARY JUDGMENT.

The Petitioners rely on two cases to support their argument that West Virginia law bars
the claims made in this case. Those cases are Gray v. Farley, 1992 WL 564130 (S.D.W.V. 1992)
and a decision by one of the Judges in the Circuit Court of Greenbrier County, BOP 20-21, J.A.
1046-1051.
The two decisions which the Petitioners rely upon do not accurately reflect West Virginia
jurisprudence nor do they indicate that the claims made in those cases provide factual
justification for the sweeping decision which Petitioners seek from this Court.
Gray v. Farley involved a suit brought by a convicted murderer for civil rights violations.
The defendants included officers whom he accused of beating him when he was in custody. The
victim in the murder case was an off-duty police officer who the plaintiff shot three times after
the deceased interrupted him in the midst of an attempted arson.
The ruling in District Court was that Gray's civil rights action claim that he was beaten by
officers was barred by the doctrine of collateral estoppel in that Gray had unsuccessfully raised
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the beatings in his motions to suppress filed in state court. The decision was appealed to the 4th
Circuit Court of Appeals, 13 F.3d 142 (1993). The affIrming opinion mentions nothing about the
wrongful conduct rule, immoral acts or in pari delicto.
The District Court's reliance on Workman v. Lewis, 126 W.Va. 6, 285 S.E.2d 56 (1943)
was misplaced and appears to be dicta in any event. In Workman the plaintiff sued for $400 on a
claim of breach of contract. Defendant was awarded a directed verdict at trial upon the theory
that fraud was involved on the plaintiff's part in getting the money which defendant wrongfully
held for him, but refused to pay over when demanded. The Supreme Court reversed, thus
rejecting the use of in pari delicto as a bar in the circumstances of the case. While the District
Court was correct that the said maxim was mentioned in Workman v. Lewis, (1) it was a contract
claim, not a tort claim, and (2) nowhere in Workman v. Lewis will this Court or any reader of the
Workman opinion find the language which is being attributed to the Workman opinion by these
Petitioners, BOP p. 20, or by the late Judge Knapp of the District Court.
The District Court's use of the doctrine in Gray v. Farley appears improper. The claims
were for physical abuse and the denial of proper medical treatment. Those torts allegedly
occurred well after the murder and attempted arson. The District Court could not have intended
to hold that a prisoner may be beaten and denied medical treatment because he is being held on
an accusation of murder.

In the Greenbrier County decision of Allen v. Purdue Pharma. L.P. the Court, like these
Petitioners cited Gray v. Farley, and like the District Court and these Petitioners cited the
decision in Workman v. Lewis, J.A. 1049, BOP p.20. The language relied upon by the Courts as
attributed to Workman v. Lewis is simply not contained in the opinion. Thus, what exists are
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instances in which judges were careless in reading the opinions which they cited as authority for
propositions.
A more careful reading of W orlanan v. Lewis reveals that each and every case that the
opinion refers to, 28 S.E.2d 57 as well as the learned authority mentioned, Williston on Contracts
p. 59, concerns the law which surrounds an allegedly illegal contract. Thus, the doctrine of in
pari delicto as it is found in West Virginia's jurisprudence is found not in tort claims, but in
claims which involve alleged breaches of contract.
Turning to the Allen v. Purdue Pharma facts, the Circuit Court found as a matter of law
that the manufacturer of Oxycontin could not be held liable because the manufacturer's acts or
omissions were not the proximate cause of Ms. Allen's death. The undisputed evidence indicated
that she had crushed the tablets and injected them into her veins, J.A. 1046-1047. The
Respondents emphasize that the motion which the Court granted was that of the manufacturer.
No mention is made of the doctor who is shown in the case style or what became of the claim
against her.
The Circuit Court in its Order also cited the cases of Harbaugh v. Coffinbarger, 543
S.E.2d 338 (2000) and Yourtree v. Hubbard, 196 W.Va. 683, 474 S.E. 2d 613 (1996). In
Harbaugh the plaintiff's decedent killed himself while playing Russian Roulette with the
defendant's gun. In Yourtree the deceased died in a stolen vehicle which crashed into a wall
during a high-speed chase. The owner had left the keys in the stolen vehicle. In both decisions
this Court concluded that the acts which resulted in death constituted an intervening proximate
cause of death which is comparable to crushing and injecting Oxycontin in the Allen matter.
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These two cases (Gray and Allen) supply no controlling precedent, if they are deemed to
be precedent at all for the questions herein. References to the relevant maxims were frankly
unnecessary to the decisions reached by those two Courts.

B.
WEST VIRGINIA LAW AND PUBLIC POLICY SUPPORT
THE RIGHT TO PURSUE THESE CLAIMS.

In the decision of Bradley v. AlmalachianPower Co., 163 W.Va. 332,256 S.E.2d 879
(1979) this Court judicially adopted comparative fault as the law of this State. Our rule takes the
modified comparative fault form with a 50% bar. In reaching the decision this Court stated"
"[The rule] represents a considerable improvement
over the present rule without undertaking a radical
change in our present fault-based tort system, as
would be the case with pure comparative negligence"
S.E. 2d at 887.

Bradley and its progeny represent the clearest of statements that the policy of our law is to permit
a party to recover in tort though he or she may have some blame for the damages or losses
sustained.
Since the formation of this State our law has been that one who is injured by the violation
of a statute may recover from the offender such damages as may be caused by the statutory
violation. W.Va. Code, Chap. 55, Article 7, Section 9 states as follows:
"Any person injured by the violation of any statute may recover
from the offender such damages as he may sustain by reason of
the violation, although a penalty or forfeiture for such violations be
thereby imposed, unless the same be expressly mentioned to be
in lieu of damages,"
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The cases have treated the violation of a statute as prima facia evidence of negligence, Anderson
v. Moulder, 183 W.Va. 77, 394 S.E.2d 61 (1990); Price v. Halstead, 177 W.Va. 592, 355 S.E.2d
380 (1987) syl. pt. 11; and Vandergrift v. Johnson, 157 W.Va. 958, 206 S.E.2d 915 (1974). In
Courtney v. Courtney, 190 W.Va. 126,413 S.E.2d 418 the Court considered §55-7-9 when
analyzing the effect of a possible violation of the Unifonn Controlled Substance Act (unlawful
delivery of a controlled substance §60A-4-401). The Court held that if, as alleged by the
plaintiffs, the defendant did unlawfully deliver a controlled substance she could be held liable if
it proved to be a proximate cause of plaintiffs' injuries, S.E.2d at 425.
Applying the above principles to the claims made in the cases before the Court leads to
two conclusions. First, that for the past 35 years the threshold analysis for any tort claim starts
with a comparison of the relative fault ascribed to the parties based upon a total percentage of
100%. Second, when the conduct of the accused is based upon a violation of a statute which is
established by the evidence there is a presumption of liability unless and until the contrary is
proven.
As addressed previously herein nowhere does our law state that an exception to these
principles exists as a matter of law when or because the plaintiff has participated in a wrongful
act. Indeed, that is for the jury to resolve, Anderson v. Moulder, supra syl. pt. 10. In this case as
in Courtney the claims are founded on the serial violations by these defendants of the applicable
drug laws, both statutory and regulatory. The Circuit Court below properly followed and applied
the applicable principles in answering the questions presented.
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c.
THE CASES FROM OTHER JURISDICTIONS
DO NOT JUSTIFY ABANDONING WEST
VIRGINIA LAW AND PROCEDURE.

In effect, these Petitioners seek summary judgment. In the process they are bypassing

matters of comparing the fault of the parties and determining causation, matters traditionally for
the jury to decide. They cite opinions from 7 other jurisdictions which they argue should
persuade this Court to follow by example. Closer scrutiny of these cases however suggests
otherwise.
Petitioners lead with the decision in Orzel v. Scott Drug Co .. 537 N.W.2d 208 (Mich.
1995), BOP p. 22. Orzel is the case which others cite most often in considering this area of the
law. Respondent agrees that similarities exist between Orzel and the cases now before the Court.
What is similar is that Mr. Orzel sued a pharmacy and several others claiming that the pharmacy
had negligently supplied him with Desoxyn, a schedule 2 narcotic also called methamphetamine
hydrochloride. The Orzel decision was an appeal which followed both a trial and a ruling from
the Michigan Court of Appeals.
Mr. Orzel brought suit through his ward as he was deemed incompetent due to
amphetamine psychosis. He first used the drug after buying it from co-workers at the General
Motors plant where he worked. He increased his usage to the point where he was hearing voices
and having hallucinations.
Mr. Orzel went to a weight loss clinic where the physicians prescribed Desoxyn. Orzel
was not honest with the doctors about his history. Over time the defendant Scott Drug Co filled
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prescriptions written by the diet doctors for 180 to 270 Desoxyn tablets. He also got the pills
from other sources which included including former co-workers and prescriptions filled by other
pharmacies. Following a hospitalization Orzel purchased Desoxyn from the street.
A trial took place in which only Scott Drug remained as a defendant. The jury verdict
was favorable to Mr. Orzel. The jury assessed his damages at $3.8 million dollars. However,
because the jury found that Mr. Orzel was 50 percent comparatively negligent, his damages were
reduced to $1.9 million. The trial court had instructed the jury under Michigan's law of
comparative negligence which follows the form of modified comparative fault with a 51 %
liability bar. Under that rule, a plaintiffs negligence will offset defendant's liability, but a
plaintiff cannot recover if he is more than 50% at fault, M.C.L.A. §600.2959. Plaintiff does
recover at 50/50 for half the amount of damages. Michigan's rule differs from West Virginia's
rule of comparative fault which bars plaintiffs from recovering if the plaintiff is found to be
equally at fault.
The trial court granted Scott Drug's motion to set aside the verdict based on a belief that
Orzel's wrongful conduct should bar recovery. The Michigan Court of Appeals reversed, finding
that comparative fault applies. In reversing the intermediate appellate court's decision, the
Michigan Supreme Court concluded that their rule of wrongful conduct does bar Orzel's claim.

In defining the rule, the Michigan court referred to two maxims. The first maxim holds that
when a plaintiff's action is based in whole or in part on his illegal or immoral conduct such
action cannot be maintained. The second maxim is the doctrine known as in pari delicto. That
doctrine holds that as between parties equally in the wrong the law will not lend itself to afford
relief. The Orzel Court stated:
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"We shall refer to these maxims collectively
as the 'wrongful conduct role,'" 537 N.W.2d at 213.
The Court then went on to state that "the wrongful conduct rule is a general rule, and, like
all general rules, it has its limitations," Id.p.214. Those limitations are: (1) the plaintiff's conduct
must be almost entirely prohibited under a penal or criminal statute; (2) a sufficient causal
connection must exist between the plaintiff's illegal conduct and the plaintiff's asserted damages;
(3) it is an exception to the rule where both the plaintiff and defendant do not stand in pari

delicto which Michigan defines as greater culpability on the part of the defendant such as where
circumstances exist of oppression, imposition, hardship, undue influence or greater ineguality of
condition or age, Pantely v. Garris, Garris & Garris, 447 N.W.2d 864 (1989); and (4) the rule
does not apply where the statute that the defendant allegedly violated allows the plaintiff to
recover for injuries suffered because of the violation.
The fIrst flaw in the Petitioner's reliance upon the Michigan rule as set forth in Orzel is
that in this case these Respondents' injuries arose out of Petitioner's conduct, not their own.
Respondents' conduct upon which the Petitioners now base their argument is the product, indeed
the foreseeable product, of what the Petitioners did and failed to do. Misuse, overuse, seeking
drugs are symptoms of drug addiction and drug dependence. For a large majority of the
Respondents they were physically injured when they arrived at these so-called clinics and
pharmacies for medical treatment. What they received instead was illegitimate treatment
designed by these Petitioners and their confederates to get them hooked on pain medication and
to keep them that way. The pharmacies who petition this Court either had reason to know what
was going on with the "doctors" and chose to turn a blind eye to the facts or they negligently
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operated in violation of the duty to fill only prescriptions which were written for legitimate
medical treatment. They were in all respects confederates to the pill pushing doctors and clinics.
In their argument the Petitioners have neglected to consider the limitations to the general
rule defined in Orzel. While not annolmced or recognized as such by the Michigan Supreme
Court, their general rule of wrongful conduct is limited by the in pari delicto doctrine which the
Court says is a part of the rule. While the law will not afford relief to parties who are equally in
the wrong, Orzel pp. 212-213, the doctrine does not apply to cases which involve different
degrees of guilt. Orzel and Scott Drug were found by the jury to be equally in the wrong thereby
allowing recovery under the Michigan law of comparative fault subject to the caveat of
Michigan's wrongful conduct rule. This doctrine of in pari delicto is grounded upon two
premises, refusing to mediate disputes among wrongdoers and deterring illegality. Bateman,
Eichler, Hill, Richards, Inc .. v. Berner, 472 U.S. 299 (1985). It is not in pari delicto when
"both parties are to some extent involved in
illegality..but [do not] have the same knowledge,
willingness, and wrongful intent ... or the understandings
of each party are not equally blameworthy."
J. Pomeroy Equity Jurisprudence §942 (1941)
The parties in this case are not equal. Pharmacists and doctors are educated as healers.
They possess the superior knowledge to understand the effects of these highly addictive drugs.
Violating their oaths as medical providers and healers demonstrates a willingness and a wrongful
intent which far exceeds the misuse, excessive use, drug seeking activities and other behaviors
which are consistent with addiction and dependency in the fIrst place.
The foregoing analysis is equally applicable to the stated limitation concerning different
degrees of CUlpability. These professionals who are defendants below including the Petitioners
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herein maintained an undue degree of influence over the Respondents. They determined what
drugs were prescribed, filled, when, in what amount and for what price. To addicts and
dependents they literally controlled their lives. Unlike Mr. Orzel, the "doctors" involved were
not fooled as they were merely lending their DEA numbers, not practicing medicine. They were
not even seeing the patients (Ryckman had not been in Williamson for 5 years) and Hoover and
Shafer were merely handing out prescriptions through office personnel who were phoning or
faxing prescriptions to these Petitioners.
Finally, apropos to the last limitation to the rule stated in Orzel there exists under West
Virginia law a statutory basis for recovery by these Respondents, West Virginia Code Capter 55,
Article 6, Section 9, supra. As mentioned above a violation of the Uniform Controlled
Substances Act by these Petitioners makes out a prima facie case of liability, Courtney v.
Courtney, supra.
Therefore, when the exceptions identified in Orzel are considered along with the facts of
these cases a different result from the one in Orzel is required.
The Kentucky decision of Foister v. Purdue Pharma, L.P., 295 F.Supp 2d 693 (B.D. Ky.
2003) like the Greenbrier County case was against the manufacturer of Oxycontin. The cases
before this Court do not name manufacturers of any product. Instead the defendants are the
providers who violated applicable laws and standards, a fact which is understandably ignored or
downplayed by these Petitioners. The Foister claims sounded in product liability. In such cases
misuse of the product is a recognized defense.
Price v. Purdue Pharma Co." 920 S02d 479 (Miss. 2006) is a short opinion in a case in
which summary judgment was awarded after the plaintiff failed to respond to several motions for
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summary judgment and provided his only response to one such motion in which he failed to
address the issue raised.
Kaminer v. Eckerd Com of Florida. Inc., 966 S02d 452 (Fl. Dist 2007) is a lower court
ruling involving a death from Oxycontin. The facts were that the deceased had been provided the
Oxycontin by his fraternity brother who had stolen the drug from a pharmacy.
Pappas v. Clark, 494 N.W.2d 245 (Ia. 1992) addressed a wrongful death claim for a man
who died from a self-injected dose of cocaine. The persons sued were doctors and pharmacists
he had tricked for pharmaceuticals. not cocaine, obtained by forged prescriptions and
successfully misrepresenting himself as the doctor over the telephone.
In Patten v. Raddatz, 895 P2d 633 (Mont. 1995) Ms. Raddatz sued a man with whom she
had an extensive 14 year sexual relationship and the man's wife. She claimed negligence based
on the man's having given her his prescription drugs causing her to become addicted to them.
During their affair they would share his tranquilizers, have sex and drink together in exchange for
his financial support. The Court characterized her behavior as prostitution.
The plaintiff in Sorrento v. Barr Laboratories. Inc., 397 F. Supp. 2d 418 (N.D.N.Y. 2005)
brought a pro se wrongful death action against makers of the drug Prozac. The death was that of
the plaintiffs wife. The cause of death was stabbing. The stabber was the plaintiff Mr. Sorrento
who was convicted of second degree murder. He had unsuccessfully argued at trial that Prozac
contributed to his mental condition on the night of the stabbing, thus collateral estoppel was
applied as a bar to this claim.
The fact situations and the nature of the claims therein are so different from those at bar
that the decisions present unreliable authority. None of the out of state cases involves serial,
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repeated wrongdoing by the professional defendants such as exists herein. None involves a
conspiracy borne in greed such as exists herein. And in none was it shown that the defendants
offered up evidence which strains credulity and insults the intelligence such as exists herein.

CONCLUSION
The Petitioners urge this Court to follow "long standing West Virginia public policy "by
establishing an exception to our doctrine of comparative fault, BOP p. 16. fu fact our law and
public policy appears to be to the contrary. They present cases from other jurisdictions which are
unpersuasive, inapposite and were decided in States which have different laws of comparative
fault than West Virginia, BOP p. 34.
The Petitioners close with the suggestion that somehow the six(6) month sentences
served by Defendants Shafer and Wooley are enough to satisfy punishment for their roles, acting
along with these Petitioners (one of which Wooley owns), which caused addiction, continued
addictions and all that goes with addiction, BOP pp. 31-33. They even audaciously assert that:
"any comments made by the Plaintiffs as to the conduct of the Defendants
is equally irrelevant. .." as is the standard of care of the pharmacist, BOP
p.31.
fu closing it is submitted that this Court can do better than the Michigan Court in Orzel.

Doing better is to adhere to existing law which considers the conduct of all parties in a tort action
which is particularly so when the defendant causes the problem complained of. The problem

35

here is addiction to drugs and drug dependency - not drug misuse or drug seeking behaviors. For
the reasons stated the answers certified should remain as they were answered below.
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