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CERTIFIED QUESTION AS PHRASED BY THE US DISTRICT COURT

Whether the West Virginia Water Pollution Control Act, W.Va. Code §§ 22-11-1 et seq.,
establishes a substantial public policy of West Virginia such that it may undergird a Harless
claim for retaliatory discharge where an employee is allegedly discharged for reporting
violations of a Permit issued under the Act and complaining to his employer about such
violations?

CERTIFIED QUESTION AS REPHRASED BY THE RESPONDENT

Whether the West Virginia Water Pollution Control Act, W.Va. Code §§ 22-11-1 et seq.,
cstablishes a substantial public policy of West Virginia such that it may allow an employee who
is all_egedly discharged for his “vigilance in encouraging [his employer to] adhere[] to and
comply[] with environmental laws, rules and regulations,” to rely upon it to support a Harless
claim for retaliatory discharge.

STATEMENT OF THE CASE

William Frohnapfel, a member of the United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service Workers International Union (“the Union™
or “USWA”™), broadcast his opinion of management across his entire departnient, stating, among
other things, that “opinions are like assholes, everybody has one, some people have two.” J A 8-
9, 19. Frohnapfel, on a “Last Chance Agreement” due to his previous threatening and
intimidating conduct, was fired. J.A. 8, 19. Through the procedures set forth in the collective
bargaining agreement to which he was a party, Frohnapfel grieved his termination. J.A. 8.

Following a hearing, an arbitrator upheld the termination, finding that Frohnapfel had
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“absolutely no credibility” and that his repeated intimidating conduct violated his Last Chance
Agreement and the Company’s Fair and Equal Treatment Policy.l

In February 2014, Frohnapfel sued his employer, ArcelorMittal Weirton LLC, as well as
ArcelorMittal USA LLC, in the Circuit Court for Hancock County, West Virginia. J.A. 1.
Frohnapfel claimed he wag fired “in retaliation for his engagement in protected activities
(Environmental Compliance).” J.A. 9. ArcelorMittal removed the case to the U.S. District Court
for the Northern District of West Virginia, and filed a motion to dismiss. J.A. 13. Dismissal was |
sought based on “Garmon preemption,” preemption based on Section 301 of the Labor
Management Relations Act of 1947 (“LRMA™), failure to adequately plead retaliatory discharge,
and failure to demonstrate a causal connection between any alleged protected activity and the
termination of his employment. J.A. 13-35.

The U.S. District Court deferred a decision-on the Motion to Dismiss with respect to
preemption, and certificd a question to this Court regarding retaliatory discharge. J.A. 99-1 16.

| FACTS?

Frohnapfel’s Employment. ArcelorMittal Weirton LLC produces tin plate and cold

rolled steel at its facility in Weirton, West Virginia. Approximately 900 people are employed at
the facility. Frotmapfel was a Technician IT Operator in the Environmental Control/Utilities
Department. J.A. 3,18, His department oversaw the Company’s “B-Outfall”, located on the

Ohio River. Jd The Company has a permit and order issued pursuant to the West Virginia

L A copy of the Arbitrator’s decision is attached as Exh. 1. Tn his Complaint, a part of the record
before this Court, Frohnapfel referenced his grievance and its pendency before an arbitrator.
J.A. 3. Given Frohnapfel’s reference to the arbitration and its significant role in these
proceedings, ArcelorMittal is attaching a copy of the arbitrator’s decision hereto.

2 The facts set forth herein are largely derived from Frohnapfel’s Complaint and Respondent
therefore assumed their accuracy solely for purposes of its Motion to Dismiss as required
pursuant to Fed. R. Civ. P. 12(b)(6).
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Water Pollution Control Act that dictates certain limitations and requirements for the Company’s
operations. Id The pernﬁt “provides for monitoring and reporting obligations” by the
Company.- Id As part of his job, Frohnapfel was lrequired to help ensure that the Company
operated in compliance with its “permit” and abided by “applicable environmental laws, rules
and regulations.” J.A. 4, 18.

The CBA Governs the Union’s Participation in Eilvironmental Matters. The

governing Collective Bargaining Agreement (“CBA”) sets forth provisions delineating both the
rights of the Union and its employees to raise environmental issues and participate in the
Company’s resolution of those issues as well as setting forth the Company’s rights to terminate
employees for proper cause. J.A. 38. These rights are set forth in, infer alia, the following

provisions:

Article Three, Section A - Employee and Rights: This section provides that the Union
has a right to participate in active and informed Joint Safety and Health and Environmental
Committees. J.A. 42.

Article Three. Section B — The Right to a Safe and Healthful Workplace: This section

provides that the Company will maintain safe and healthful conditions of work for its employees
and will comply with all applicable laws and regulations concerning the health and safety of
employees and pfotection of the environment. It also provides that the Company will keep
equipment in a safe condition. Jd.

Article Three, Section C — The Right to Refuse Unsafe Work: This section provides that

an employee who is acting in good faith and on the basis of objective evidence, believes an
unsafe or unhealthful condition exists, must notify his supervisor and may be permitted not to

work in such conditions. Further, that the Union grievance chair and the plant manager will
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investigate the condition and if there is a disagreement about the existence of the unsafe
‘condition, the union may file a grievance. Additionally, that no employee who exercises his
rights under this section will be disciplined. J.A. 43.

Article Three, Section I - The Union’s Right to Participate in Environmental Issues; This

section provides the Union the right to participate in this sub-committee of the Joint Safety and
Health Committee (established in Article Three, Section I of the CBA). _"fhe sub-committee is
to be comprised of employees appointed by the Union and the Company with the purpose of
discussing environmental issues affecting the Company. In furtherance of these participation
rights, the Company also agrees to make “all environmental reports, monitoring results, analyses,
materials received form the EPA and other agencies, and any other documents related to the
Company’s environmental programs and obligations” available to the subcommittee. LA. 44.

Frohnapfel Approaches Management on Behalf of Union Members.

According to Frohnapfel, as of April 2013, maintenance needs of the B-Outfall had been
neglected, resulting in the accumulation of hazardous material® “beyond acceptable levels”
within the plant. J.A. 7. Also according to Frohnapfel, union employees developed a plan to
address the accumulation, and asked him to take the plan to management. J.A. 8. When he did
so, Frohnapfel was told that management had a different plan that would be implemented to fix
the problem. J.A. 8. Frohnapfel then informed the employeeé who asked him to convey the plan
that a different plan would be implemented, and, in reference to Company management said,
“opinions are like assholes, everybody has one, some people have two.” Id Frohnapfel also said
things like, “this place is all fucked up,” and “all we have is more asshole management,” and,

“that fucking Kerr,” in relation to the Shift Supervisor. Exh.1at17.

3 The Resource Conservation and Recovery Act of 1976 (“RCRA”), 42 U.S. C. § 6922, permits
the accumulation of certain waste for up to 180 days, depending on amount. 40 C.F.R. Part 262.

18833075v.1



Frohnapfel Is Fired. Frohnapfel’s comments were broadcast throughout the

Environmental Control Department. I.A. 7-8. According to Frohnapfel’s own Complaint, “as a
result” of his broadcast statements, he was suspended and then fired. Id.

Frohnapfel’s Allegations of “Environmental Vigilance.” Frohnapfel now asserts that

he was fired, not because he broadcast inappropriate and offensive comments throughout the
department, but because of alleged “environmental vigilance.” J.A. 9. Frohnapfel states that in
June 2010 he “truthfully” participated in an interview with a state inspector. J.A. 5. Frohnapfel
does not allege that the Company sought to prevent this interview or influence what he said; nor
'does he offer the substance of the interview or any alleged improprieties by the Company as a
consequence of Frohnapfel’s speaking with the mvestigator—providing truthful information to
an investigator was a required part of his job. Frohnapfel also alleges a number of other events

starting in 2009:

® In February 2009, Frohnapfel had “concern” when he was told to replace
expiration-date labels on barrels. J.A. 5.

® In March 2009, Frohnapfel told the Company that there was a probe placed in a
buffer that may be concealing a PH issue in March 2009. Id. The Company
investigated. Id.

® In November 2010, Fr'ohnapfel questioned the effectiveness of hazardous material
work site training offered through the Company. Id.

® Frohnapfel advised the Company that it “should have a containment area” for the
by-product of “Prussian Blue” in January 2011. Id.

° In June 2012, Frohnapfel questioned the practices and billings of an outside
vendor charged with the removal of hazardous waste. J.A. 6.

® In 2013, the Company told employees that the Company’s environmental
compliance manager would handle questions pertaining to an alleged excursion.
JA.7.

o Frohnapfel made a joke about breaking the law to another employee after a lime
discharge occurred in April 2013. J.A. 7.
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The Complaint does not identify any unlawful conduct by the Company or any request
that Frohnapfel engage in, assist or cover-up any unlawful or otherwise improper conduct by the
Company, or that Frohnapfel violate the law.

SUMMARY OF ARGUMENT..

At-will employment has long been established in West Virginia. It should be limitedr
with restraint and caution, with strong deference to the legislature. A cause of action for
wrongful discharge in abrogation of the at-will doctrine may exist, however, when an employee
can demonstrate that his employer acted contrary to a substantial public policy in effectuating the
termination. To be “substantial,” the public policy must not just be recognizable as such, it must
also be so widely regarded as to be evident to employers and employees alike. To do otherwise,
would be to severely limit the ability of employers to operate their businesses and would
likewise leave employees uncertain about the ﬁennitted parameters of their conduct. Indeed,
determining what constitutes a substantial public policy has been difficult to define and not
subject to a precise answer or rule, thus reinforcing thei need for restraint and legislative
deference. N

This Court has set forth various sources where public policy may be found, and has also
made clear that any source must provide specific guidance, such that it could be known and
determined that dismissing an employee under the circumstances then present would jeopardize
the public policy. The West Virgima Water Pollution Control Act, a statute intended primarily
to provide a framework to hﬁplement the Federal Water Pollution Control Act, fails to provide
employers and employees the specific guidance necessary to support a Harless claim. In fact, it
provides no specific guidance or requirements. With respect to water discharges, certain
guidance is found in various regulations and permits, and that guidance may change, vary and be
subject to exceptions—depending on the circumstances of a given event. Moreover, and perhaps

6
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because of the necessarily unsettled and changing requirements of the regulations and permits,
there is no indication in the WPCA that thc;, legislature intended that it protect those who
complain to their employers about potential environmental hazards. In fact, the indications are to |
the contrary, i.e., that the legislature specifically intended not to protect such indiﬁduals.
Accordingly, to find that the WPCA supports a Harless claim would be to dilute the at-will
doctrine and to further open a “Pandora’s box” of litigation in this area. Given the breadth of the
WPCA, an employee who complains to his employer about virtually anything to dp with water
discharge, and was later fired, could mount a wrongful discharge claim under Frohnapfel’s
construct. And in circumstances like those present here, where the job required discussion of
environmental issues, recognizing a wrongful discharge claim under the WPCA would make it
virtually impossible to terminate employment without expensive and time consuming litigation.
Frohnapfel’s claim is readily distinguishable from Harless and its progeny and, even
were this Court inclined to permit the WPCA. to support a Harless claim, this is not the case to
do so. Frohnapfel, a umion employee who grieved his termination and lost, sets forth allegations
that are far too vague, both in terms of the facts and regulatory and statutory provisions upon
which he purports to rely, and in terms of his alleged protected activity under the statute, to
support a Harless clmm The lack of specificity is amplified in this case by the union’s
contractual 1nv01vement in environmental matters at the plant Frohnapfel’s job requmng that
assist in monitoring and addressing environmental issues, and his ability, guaranteed by the
CBA, to grieve an alleged termination for raising potentially unsafe conditions. Further,
Frohnapfél has not and cannot allege that he was fired for refusing to break the law, threatlenjng
to make a report of illegal activity, or being directed to cover up a hazard. At essence, he alleges

he was fired for doing his job as protected by the collective bargaining agreement to which he
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was a party. Creating a Harless claim based on the facts of this case would leave employers,
employees and the courts, to speculate as to the parameters of a Harless claim based on the
WPCA.

STATEMENT REGARDING ORAL ARGUMENT

Pursuant to Rule 20,-the Court scheduled oral argument for February 25, 2015 at 10:00
a.m.

STANDARD OF REVIEW

Certified questions from a federal district or appellate court are addressed de novo. Syl.
Pt. 1, Light v. Allstate Ins. Co., 203 W.Va. 27, 506 S.E. 2d 64 (1998).

ARGUMENT

A. Exceptions To The Doctrine of At-Will Employment Should Be Made With
Restraint, Caution, and Deference to the West Virginia Legislature.

At-will employment has long been established in West Virginia. Syl. Pt.2, Wright v.
Standard Ultramarine & Color Co., 141 W.Va. 368, 90 S.E.2d 459 (1955). An at-will employee
may be discharged or may leave his employment at any time, with or without cause. See
Feliciano v, 7-Eleven, Inc., 210 W.Va. 740, 745, 559 S.E.2d 713, 718 (2001) (citations omitted).
The doctrine of at-will employment was embraced by U.S. courts, in part, because of an
understandable reluctance to create the terms of a contract for the parties. See, e.g., Adair v.
United States, 208 U.S. 161 (1908) (finding employer and employee had equality of right to
contract and interference in such right would be arbitrary); Orr v. Ward, 73 111. 318 (1874) (we
ha\}e no authority to add to the contract as the parties have made it...and have no disposition to
do s0.”).

Exceptions to the settled doctrine of at-will employment have evolved over time and are

statutorily based or, similarly, “gencrally based on a public policy articulated by the legislature.”
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Shell v. Metropolitan Life Ins. Co., 183 W.Va. 407, 413, 396 S.E.2d 174, 180 (1990).
Accordingly, the power to declare an employer’s conduct against public policy is to be exercised
with “great caution,” Washington v. Union Carbide Corp., 870 F.2d 957, 962 (4th Cir. 1989),
and “restraint.” Tiernan v. Charleston Area Med. Ctr. Inc., 203 W.Va. 135, 141, 506 S.E. 2d
578, 584 (1998). Due deference should be provided to the West Virginia legislature, “because it
has the primary responsibility for translating public policy into law.” Collins v. AA4
Homebuilders, Inc., 175 W.Va, 427, 333 S.E. 2d 792, 793 (1985) (relying on Cooper v. Gwinn, |
171 W.Va. 245, 298, S.E.2d 781, 785-86 (1981)).

“This Court has attempted to read Harless narrowly so as nét to “unlock a Pandora’s box
of litigaﬁon in the wrongful discharge arena.” Baisden v. CSC-PA, Inc., Civil Action No. 2:08-
cv-01375, 2010 WL 3910193 *5 (S.D.W.Va. Oct. 1, 2010) (citing Roberts v. Adkins, 191 W.Va.
215, 444 S E.2d 725, 729 (W.Va. 1994)).

B. The West Virginia Water Pollution Control Act Cannot Support A Harless
Wrongful Discharge Claim.

The WPCA is too broad and lacks sufficient specific guidance to support a Harless claim.
Moreover, there is no indication that the legislature intended that the WPCA protect employees
who complain to their employers about environmental issues. Indeed, Frohnapfel cites to no
case, state or federal, which has found a comparable statute sufficient to support a public policy
wrongful discharge claim.

Harless Claim Standard. The Supreme Court of West Virginia first recognized a claim
for retaliatory discharge in Harless v. First National Bank in Fairmont, 162 W.Va. 116, .346
S.E.2d 270, 275 (W.Va. 1978). "[A] cause of action for wrongful discharge exists when an
aggrieved employee can demonstrate that his/her employer acted contrary to substantial public

policy in effectuating the termination." Swears v. R M. Roach & Sowns, Inc., 225 W .Va. 699, 704,
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696 S.E.2d 1, 6 (2010) (quoting Feliciano, 210 W. Va. at 745, 559 S.E.2d at 718). “Inherent in
the term substantial public policy is the concept that the policy will provide specific guidance to
a reasonable person.” Id. (citation and internal quotations omitted).

“An employer should not be exposed to liability where a public policy standard is too
general to provide specific guidance or so vague that it is subject to different interpretations.”
Birthisel v. Tri-Cities Health Services, Corp., 188 W.Va. 371, 377, 424 S.E.2d 606, 612 (1992).
“Thus, to be substantial, a public policy must not just be recognizable as such but must be so
widely regarded as to be evident to employers and employees alike.” Feliciano, 210 W. Va. at
745, 559 S.E.2d at 718.

The WPCA Is Too Broad To Support A Harless Claim. Rather than provide specific
guidance, the WPCA provides only general policy pronouncements:

It is declared to be the public policy of the state of West Virginia to maintain

reasonable standards of purity and quality of the water of the state consistent with

(1) public health and public enjoyment thereof; (2) the propagation and protection

of animal, bird, fish, aquatic and plant life; and (3) the expansion of employment

opportunities, maimtenance and expansion of agriculture and the provision of a

permanent foundation for healthy industrial development.

W.Va. Code §22-11-2(a).

This Court has made clear that such broad pronouncements are “too general to provide
specific guidance” and “so vague that it is subject to different interpretations.” Birthisel, 188

W.Va. at 377, 424 S.E.2d at 612. The WPCA’s broad use of “reasonable standards” is akin to

the concept of “good care” rejected by this Court in Birthisel. Id. at 378, 613.

* Frohnapfel does not reference this provision of the WPCA in the Complaint. J.A. 1-10, passim.
Rather, in his Opposition to ArcelorMittal’s Motion to Dismiss, Frohnapfel argued that this
provision evidenced the “substantial public policy” requirements for the WPCA’s
“comprehensive regulatory program.” Notably, Frohnapfel did not argue, likely because he did
not allege, that his claim was based on permit violations. See J.A. 72-74. Indeed, Frohnapfel
“does not even mention a permit or alleged violation thercof in his arguments below that the
WPCA is a “substantial public policy.” Id.

10
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The WPCA Fails To Provide Specific Guidance. The WPCA contains no guidance
regarding specific pollutants, permissible discharges, quantities, or concentrations. See W.Va.
Code §§ 22-11-1 et seq., passim. This absence of particulars precludes prohibited conduct from
being “evident to employers and employees alike” and necessarily means that it cannot support a

Harless claim. See Feliciano, 210 W. Va. At 745, 559 SE.2d at 718,

NPDES Permits Cannot Support a Harless Claim. The District Court apparently
reco gT]ized the inability of the WPCA to support a Harless claim, and looked for the specific
guidance required in permits issued under the regulatory structure of which the WPCA is a part.
See J.A. 110-114. Permits do not, however, provide the type of broadly applicable and
consistent guidance required for a Harless claim.

The National Pollutant Discharge Elimination System (“NPDES”), establishes the
regulatory framework under which a permit may be issued.” State ex rel. Ball v. Cummings, 208
W. Va. 393, 397, 540 S.E.2d 917, 921 (1999). “The NPDES Permit allows certain discharges of
pollutants into state waters and requires the respondenté to comply with specific terms and

conditions including effluent discharge limitations and monitoring requirements.” Id.

5 The NPDES permit system is created by Section 402 of the Federal Water Pollution Control
Act, also known as the Clean Water Act, Sierra Club v. Patriot Mining Co., No. 13-0256, 2014
W. Va. LEXIS 591, *13 (W. Va. May 30, 2014) (citing 33 U.S.C. § 1342). States may apply for
delegated authority to implement NPDES permitting and, if the United States Environmental
Protection Agency approves, the state receives delegated authority over the program. Id. (citing
Nat'l Mining Ass'n v. Jackson, 880 F. Supp. 2d 119, 125 (D.D.C. 2012)). West Virginia has been
granted such authority. Id. NPDES permits "typically contain numerical limits called 'eftfluent
limitations' that restrict the amounts of specified pollutants that may be discharged... the
procedure for determining the need for effluent limits is called a reasonable potential analysis. If
the discharge does have the reasonable potential to cause an excursion above a numeric or
narrative water quality standard set in accordance with Section 303 of the [Clean Water Act], the
state must develop permit limitations to ensure compliance with that water quality standard.” Id.
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Permits issued pursuant to the NPDES are, however, subject to modification, suspension
or revocation, on as little as 20 days’ notice, thus undermining their value—and ability to
provide clear and cqnsistent standards—as a source of guidance for employers and employees.
See W.Va. Code § 22-11-12. A proposed Harless cause of action anchored by individualized
NPDES permits is not therefore capable of broad applicability and consistent administration and
enforcement.® Put directly, an employee who discusses a vague “lime discharge” may or may
not be discussing a violation of law or regulation; the discharge may actually be in compliance
with all laws, permits and regulations. Similarly, the alleged accumulation of hazardous material

‘may; depending on the circumstances, actually be allowable. See, 40 C.F.R. Part 262.

In sum, this is not a situation where the alleged protected conduct at issue is so plain that
an employer will automatically know what is prohibited and the NPDES permit cannot therefore
support a Harless claim. See Page v. Columbia Natural Resources, 198 W.Va. 378,480 S.E. 2d
817 (1996) (reasonable employer would know not to attempt to interfere with truthful
testimony). See also, infra, p. 17 (citing cases).

A Broad “Environmental Vigilance” Claim Fares No Better. Frohnapfel did not, of
course, cite any specific permit sections for his claim and the uncertainty regarding permits could
not,l in any case, be remedied with a broad prohibition on reporting environmental issues.
Frohnapfel’s broad claim of “environmental vigilance” should be fejected. Indeed, allowing any
discussion of a discharge to constitute protected activity would be directly contradicted by the
WPCA’s (and NPDES permit’s) specific allowance of such acts. Entities that have NPDES
permits are allowed to discharge pollutants into state waters and take certain other actions that

may appear to be inconsistent with a sweeping “environmental vigilance” claim, but are

6 For example, the permit and order at issue during the time period relevant to the Complaint is
85 pages.
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nevertheless legally permitted. Obviously, employers cannot be subject to claims of wrongful
discharge for an employee’s report or complaint of lawfql activity. Such a result would
undoubtedly open “Pandora’s Box™ for wrongful discharge claims contrary to the intent of this
Court. See Robérts, 191 W.Va. at 219, 444 S.E.2d at 729.

The Legislature Did Not Intend the WPCA to Support a Harless Claim. Where the
West Virginia législature wants to protect employees, it does so. Cordlf,; v. General Hugh
Mercer Corp., 174 W.Va. 321,325 S.E. 2d 111 (1984) (enacting legislaﬁon to prohibit poly
graph requirement). And the Federal Water Pollution Control Act contains an express anti-
retaliation provision. 7 Here, however, and despite the otherwise significant alignment of the
Federal Water Pollution Control Act and the West Virginia Water Pollution Control Act, the

West Virginia legislature declined to include such a provision protecting employees ot other

- individuals who report alleged violations of the WPCA. Compare W.Va. Code §§ 22-11-1 et

seq., with 33 U.S.C. § 1367. In fact, in contrast to such protections, the legislature expressly
reserved all benefits under the WPCA for the state alone:

The provisions of this article inure solely to and are for the benefit of the people generally
of the state of West Virginia, and this article is not intended to in any way create new. or
enlarge existing rights of riparian owners or others. An order of the director or of the
board, the effect of which is to find that pollution exists, or that any person is causing
pollution, or any other order, or any violation of any of the provisions of this article shall
give rise to no presumptions of law or findings of fact inuring to or for the benefit of
persons other than the state of West Virginia.

W.Va. Code §22-11-27 (emphasis added).

7 33 U.S.C. § 1367 provides: No person shall fire, or in any other way discriminate against, or
cause to be fired or discriminated against, any employee or any authorized representative of
employees by reason of the fact that such employee or representative has filed, instituted, or
caused to be filed or instituted any proceeding under this chapter, or has testified or is about to
testify m any proceeding resulting from the administration or enforcement of the provisions of
this chapter.
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In short, by its decision not to include the anti-retaliation provisions found in the federal
water pollution control act, and its express statement that the statute was not intended to create or
enlarge rights, all indications are that the West Virginia legislature did not intend or want to
createA a public policy wrongful discharge or similar claim by enacting the WPCA.

Indeed, it is undisputed that a state law claim of wrongful discharge for reporting water
pollution did not lie before the enactxﬁent of the WPCA. It also appears undisputed that
Frohnapfel’s alleged rights in his wrongful discharge Vclajm are underpinned sol_ely by the
WPCA. Thus, this provision foreclosing expansion of private rights based on this Act, ata
minimum, counsels against permitting a Harless claim reliant on the statute, if not negating the
viability of such a claim outright by the expressed legislative intent to limit any benefits,
including protections, under the WPCA to the state itself. See Wiley v. Asplundh Tree Expert
Co., 4 T. Supp. 3d 840, 847 (S.D. W. Va. 2014) (“Notably, there is some evidence that the West
Virginia legislature has affirmatively elected not to unduly burden a private sector employer's
generally absolute right to discharge an at-will employée. For example, the West Virginia
legislature enacted whistle-blower legislation to protect public employees from retaliation for
reporting or assisting in an investigation of an employer's misconduct; the statute, however, does
not extend protection to private sector employees.”).

C. Frohnapfel’s Claim Is Disﬁnguishable From Harless And Its Progeny.

As set forth above, in Harless v. First National Bank in F. airmont, 162 W.Va. 116, 246
S.E.2d 270 (1978), this Court first recognized the viability of a wrongful discharge claim based
on public policy. It did so based on an allegation of “infentional violatiqns of W.Va. Code, 46A-
1-101 by the defendants, which [Harless] endeavored to have stopped.” Id at 125,275

(emphasis added).
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Cases Which Have Recognized Harless Claims Based On Statute. The Court has
recognized Harless claims based on various statutes. See, e. g.', Shanhotlz v. Monongahela Power
Company, 165 W.Va. 305,270 S.E. 2d 178 (1980) (Workers’ Compensation, W.Va. Code, § 23-
5A-1); McClung v. Marion Ctny Comm’n., 178 W.Va. 444, 360 S.E.2d 221 (1987) (pubié
employee bringing claim fpr wages, W.Va. Code § 21-5C-8); Collins v. Elkay Mining Co., 179
W.Va. 549, 371 S.E. 2d 46 (1988) (West Virginia Mine Safety Act, W.Va. Code, § 22A-1A-20);
Lilly v. Qvernight Transportation Company, 188 W.Va. 538, 425 S.E. 2d 214 (1992) (Motor
Vehicle Safety, W.Va. Code, § 17C-15-1(a)); Page v. Columbia Natrgeral Resources, 198 W.Va.
378, 480 S.E. 2d 817 (1996) (intimidating/impeding witness, W.Va. Code, § 61-5-27); Kanagy v.
Fiesta Salons, Inc. 208 W.Va. 526, 541 S.E.2d 616 (2000) (cosmetology statute requiring
reporting of violations, W.Va. C.S.R. § 3~5-.3.1).

No Harless Claim Found. This Court has also declined to permit a wrongful discharge
claim based on various statutes. See, e.g., Yoho v. Triangle PWC, Inc., 175 W.Va. 556, 336
S.E.2d 204 (1985) (workers’ comp by union employee, W.Va. Code § 23-5A-1); Shell v.
Metropolitan Life Insurance Company, 181 W.Va. 16,380 S.E.2d 183 (1989) (insurance agent
statute, W.Va. Code § 33-12A-1); (Birthisel v. Tri-Cities Health Services, Corp., 188 W.Va. 371,
424 S.E.2d 606 (1992) (social work licensing statute, W.Va. Code, § 30-30-1); Swears v. RM
Roach & Sons, Inc., 225 W.Va. 699, 696 S.E.2d 1 (2010) (criminal statutes, W.Va. Code, § 61-3-
20. Other courts have also declined to permit public policy claims based on statute. See, e.g,
Washington v. Union Carbide Corp., 870 F.2d 957, 964 (4th Cir. 1989) (West Vﬁéinia has not
recognized a statutory public policy discharge for reporting safety Violationé) (cited in Shell v.

Metropolitan Life Insurance Company, 183 W.Va. 407,396 S.E.2d 174 (1990)); Wiley v.
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Asplundh Tree Expert Co., 4 F. Supp. 3d 840 (Wage Payment Collection Act, W.Va. Code §21-
5-3).

The cases, while not entirely consistent, nevertheless provide guidance that distinguishes
Frohnapfel’s claim from those in Harless, and the other cases in which a tort has been
recognized. |

Frohnapfel’s Clairﬁed Statutory Basis Offers No Indication of Legislative Intent to
Interfere With the At-Will Relationship. As mentioned above, the WPCA contains no
indication that the West Virginia Legislature intended it would modify the at-will relationship m
the State by enacting the statute. See, Birthisel, 188 W.Va. at 378,424 S.E.2d at 613 (“we
cannot impute to the General Assembly an intent to modify the contractual relationships between
[employers and employees]...nor can we impute an intent to create a claim for relief...”). The
WPCA contains no anti-retaliation/discrimination provision, unlike the statutes at issue in
Collins and Shanholtz, and the absence of such provisions imdicates that the Legislature did not
intend it to limit the at-will relationship. Wiley, 4 F. Sﬁpp. 3d at 847 (noting that because
whistleblower statute protected only public sector employees, legislature specifically intended
that it not protect private employee whistieblowers).

Ihdeed, in Roach, one of this Court’s more recent pronouncements on this issue, the
plaintiff claimed that when he was fired for allegedly reporting criminal violations by his
employer, his discharge violated public policy. R.M. Roach & Sons, Inc., 225 W.Va. 699, 696
S.E.2d 1. This Court rejected that argument, taking note of the fact that, unlike those statutes
that included anti-retaliation provisions, the criminal statutes at issue were silent on this point
and, as such, there was no indication that stifling a report by terminating an employee who

complained would contravene the public policy embodied in the statute. R M. Roach & Sons,
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Inc., 225 W.Va. at 703, n. 4, 705 (“The mere citation of a statutory provision is not sufficient to
state a cause of action for retaliatory discharge without a showing that the discharge violated the
publib policy that the cited provision cle_aﬂy mandates.”). Roach makes clear that this Court will
not infer_ legislative intent to protect those who complain, absent inclusio.n of an anti-
retaliation/discrimination provision in the statute.

Similarly, in Collins, this Court took specific note of the fact that the primary purpose of
the Mine Safety Act’s anti-retaliation provisions was to ensure the reporting of violations.
Collins, 179 W.Va. at 48. And in Kanagy, this Court placed considerable import on the fact that
the cosmetology regulation imposed a specific duty on the plaintiff to report violations. Kanagy,
208 W.Va. at 533.

There is no indication that the West Virgima legislature intended that the WPCA would
protect those who complain to theﬁ employers about water issues. This Court should not
recognize a new public policy claim in the absence of such intent.

Frohnapfel Does Not Allege He Engaged In Recognized Protected Activity.
Froimapfel does not and cannot allege that the Company directed him to take any action in
contravention of that Act or that he was put to the choice of breaking the law or losing his job.
Instead, Frohnapfel asserts only that he was “vigilant” in the performance of his job. These facts
readily distinguish his claim from those cases where employees have takeﬁ or refused to take
specific écts that could readily be understood as protected activity. See, e.g., Lilly, 188 W.Va.
538,425 S.E.2d at 214 (refuséd to operate unsafe vehicle); McClung, 178 W.Va. 444, 360, (filed
a lawsuit); Page, 98 W.Va. at 378, 480 S.E. 2d at 817 (gave or would give testimony); and

Shanhotlz, 165 W.Va. 305 (filed workers comp claim).
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At :best, Frohnapfel offers a claim indicating that he disagreed with his employer’s
approach to resolving an issue with respect to how to address allegedly hazardous waste inside
the plant. He took no significant actions and certainly was not fired for refusing to break the
law—a predicate requirement for claiins involving the reporting of violations. This alone should
defeat his'claim. In Roach, this Court made clear that in the absence of an anti-retaliation
provision, reporting could only rise to the level required to sustain a public policy claim where
the employee was fired for refusing to engage in illegalractivity. R M Roach & Sons, Inc., 225
W.Va. at 705, 696 S.E.2d at 7, n. 9 (“Other cases that have reviewed assertions of criminal
conduct have found a substantial public pdlicy violation to exist only when the claimant was
terminated for refusing to engage in illegal activity.”).®

Additionally, Frohnapfel has not identified any actual or threatened Company violation
of the Water Pollution Control Act or the permit and order. This readily distinguishes his claim
from Harless and the other cases, in which specific illegal activity was alleged to be afoot that
the employee’s actions sought to stop. In fact, he does not even allege a specific violation of the
WPCA orthe pemﬁt or order, 1nuch less a violation of a specific statutory provision. He does
not even describe any such provision, instead describing the regulations as containing
“monitoring and reporting” requirements. J.A. 3, 18. Moreover, he does not and cannot allege,
unlike Harless, that ArcelorMittal intended to or actually did -violate the law and that he

endeavored to stop them. Harless, 162 W.Va. at 125,246 S.E.2d at 275. Instead, he confends

® This formulation is consistent with the law of neighboring jurisdictions. See, e.g., King v.
Marriott, Int’l, Inc. 866 A.2d 895, 904 (Md, Ct. Spec. App. 2005) (public policy claims exist
only where employee is fired for exercising legal right or duty, and where employee was fired
for refusing to violate the law); Bowman v. State Bank of Keysville, 331 S.E.2d 797 (Va. 1985)
(public policy claims exist only where employer interferes with exercise of statutorily created
right, where employer violates statutory right intended to protect plaintiff, and where employee
fired for refusing to engage in criminal act). '

18
18833075v.1



that because he was allegedly “vigilant” in reminding his employer of the need to comply with
unspecified statutory provisions, he engaged in protected activity. No previous case has
recognized a wrongful discharge claim based upon mere “vigilance.”

Since Frohnapfel was not fired for refusing to break the law or for refusing to take an
action in violation of the statute, and there is no claim that he was attempting to stop illegal
activity by his employer, there can be no public policy claim. Further, he cannot contend that
any alleged discussion with his employer about the best manner to address an alleged hazardous
waste condition within a plant had the potential to injure the public and, as such, there can be no
public policy wrongful discharge claim. R.M. Roach & Sons, Inc., 225 W.Va. at 705, 696 S.E.2d
at 7 (rejecting public policy claim where complaint of illegal financial activity did not risk injury
to public good). This is particularly true where there is no allegation that the alleged condition
was not going to be fixed, it was simply by which method.

D. Even If The WPCA Could Support A Harless Claim, This Is Not The Right
Case With Which To Expand The Tort.

This Court, in performing it’s de novo review, is not constrained by the District Court’s
sua sponte interpretation of the Complaint. See J.A. 100-101. In fact, the review should be
“circumstances of this case.” See Lilly, 188 W. Va. 538, 538-539, 425 S.E. 2d at 214-215
(Fourth Circuit certified question to what constitutes “substantial public policy of West Virgima
so that an employee may maintain an action for wrongful discharge under the aileged
circumstances of this case[?7]" (emphasis added)).

“A certified question will not be considered by this court unless the disposition of the
case depends wholly or principally upon the construction of law determined by the answer,

. regardless of whether'._the answer is in the negative or affirmative.” Strate eJ; rel. Advance Stores

Co. v. Recht, 230 W, Va. 464, 468, 740 S.E.2d 59, 63 (2013) (citations omitted); see also
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Morningstar v. Black & Decker Mfg. Co., 162 W. Va. 857, 861, 253 S.E.2d 666, 669 (1979)
("[C]ertification is limited to those questions which may be determinative of the cause then
penc_l'mg in the certifying court[.]" (internal quotations and citations omitted)). 1t follows that
"[t]his Court will not issue an advisory opinion [and t]his Court will likewise decline to respond
to certified questions whjc_ﬁ are anticipatory in nature.” Recht, 230 W. Va. at 469, 740 S.E.2d at
64 (citation omitted).

Despite th¢ Court’s generous reading of Frohnapfel’s Complajnt, it provides no
allegations sufficient to (1) establish ArcelorMittal violated an NPDES permit and related order,
(2) Frohnapfel reported or complained of any violation of an NPDES permit and related order, or
(3) Frohnapfel was asked to take any action in violation of an NPDES permit and related order.

Frohnapfel alleges the existence of an NPDES permit and a related order. J.A.3. He
states that “the [pJermit imposes certain limitations concerning the discharge of hazardous
materials into the Ohio River. This [plermit also provides for monitoring and reporting
obligations upon the Defendants.” Id. No additional iﬁformation regarding the substance of any
NPDES permit and.order are pled. Plaintiff goes on to state he was “vigilant” with regard to
Defendant’s adherence to a Permit and order. J.A. 4. Again, no facts beyond that conclusory
description are alleged.

By contrast, Plaintiff describes his alleged “protected activity” as follows: (1) having
concern about scraping off barrel labels and replacing them with new labels, (2) questioning the
effectiveness of training, (3) questioning a vendor’s method, manner and billing practices
associated with the removal of waste, and (4) developing a plan that would permit the employees
to operate “B- Press” to remedy accumulating waste within the facility. J.A. 5-8. There is no

reference to any portion of a permit or order relating to these actions and, based on Plaintiff’s
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own description, they are unrelated to the discharge of effluent into state waters. Accordingly, it
is highly unlikely that any of these alleged circumstances could have been or was the subject of
an NDPES permit.

Plaintiff also references responding to West Virginia DEP’s questions—in June 2010,
some three years before he was fired—regarding “hazardous waste,” suggesting a containment
area for “Prussian Blue” and “facetiously” thanking a young foreman “for helping him break the
law” after an “improper lime discharge” occurred. J.A. 5-8. While these allegations seemingly
reference pollutants or chemicals, none of them identifies any permit violation or constitutes
reporting-or complaining about 2a NDPES permit violation to an employer or the DEP.

This reading of the Complaint is consistent with other portions of the record. Until the
District Court issued its Order, Plaintiff never once raised the violation of an NPDES permit as
the basis for his wrongful discharge claim. J.A. 72-74. Plaintiff’s failure to ever raise the
statutory provisions or permit violation now advanced by the District Court confirms that, the
District Court’s misinterpretation of Plaintiff’s allegatiéns augmented the Complaint beyond the
intent of the Plaintiff.

Thus, review of the allegations themselves confirms that the certified question is not
properly confined to asking whether the WPCA can undergird a Harless claim under the
“circumstances of this case.” Rather, it asks a hypothetical, the answer fo which would be an
advisory, or at a minimum anticipatory, opinion as there are no facts ot allegations in the record
at this juncture to demonstrate that a response to that certified question would be determinative
of the issues presented in the Complaint.

Accordingly, the Court’s answer to the certified question posed by the District Court is,

based on the record, not dispositive of the issues in this case. The deficiency of the pleading that
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gave rise to this certified question would render the Court’s respohse an advisory opinion and, as
such, the Court should decline to answer the certified question as phrased. |

| Alternatively, ArclorMittal submits that the certified question must be reformulatéd to
conform to the record in the District Court. "Upon receiving certified questions, [ﬂ]is Court]
retainfs] some flexibility in determining how and to what extent they will be answered." City of
Fairmont v. Retail, Wholesale, & Department Store Union, 166 W. Va. 1, 3-4, 283 S.E.éd 589,
590-91 (1980). “The term ‘reformulate’ is intended to connote a retention of the specific terms
and concepts of the question while allowing some flexibility in restating the question in light of
the justiciable controversy pending before the cettifying court.” Bower v. We;vtinghouse Elec.
Corp., 206 W.Va. 133, 137, 522 S.E.2d 424, 428 (1999) (quoting Umf. Certified Questions of
Law Act § 4 cmt., 12 U.L.A. 74 (1996)).

Here, where the alleged protected activity is only “vigilance in encouraging [his
employer to] adhere[] to and comply{] with environmental laws, rules and regulations,” the
certified question is properly reformulated to address those facts actually alleged. Once properly
rephrased, the certified question must be answered in the negative as, as pled, Plaintiff has
identified no substantial public policy (i.e., specific guidance) sufficient to undergird a Harless

claim based on the circumstances in this case.” See, Section B, supra .

% In a wrongful discharge claim, the plaintiff bears the burden of establishing the underlying
substantial public policy. Eddy v. Biddle, 2013 U.S. Dist. LEXIS 1463, 11 (N.D. W. Va. Jan. 4,
2013) (citing Roth v. DeFeliceCare, Inc.,226 W. Va. 214,221, 700 S.E.2d 183, 190 (2010)
(citation omitted)). At the motion to dismiss stage, a plaintiff “need[s] to specify the source of
legal authority that recognizes that a substantial West Virginia public policy is as a matter of law
at stake.” Wiley v. Asplundh Tree Expert Co., 4 F. Supp. 3d at 845. Consequently, the failure to
adequately plead that element should have merited dismissal notwithstanding the response to the
certified question. Id. (dismissing Harless claim for failure to plead a substantial West Virgima
public policy).
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Moreover, recognizing a Harless claim on these facts, where Frohnapfel is a union
member whose job required him to address environmental issues, and the union has a
cgntractually guaranteed right to raise and address environmental issues, would effectively
provide gu_aranteed employment for those employed in environmentally related jobs, and would
also interfere with the collective bargaining c.ontractual relationship between employers and the
union. |

CONCLUSION

The WPCA cannot support a public policy wrongful discharge claim. It is too vague and
fails to provide a reasonable person with sufficient specific information upon which conduct may
be based. Moreover, there is no mdication that the West Virginia legislature intended that the
statute would protect individuals who make complaints to their employers. In fact, the |
indications are to the contrary. Moreover, Frohnapfel’s alleged actions do not rise to the level
required to invoke public policy protections. Accordingly, this Court should defer to the
legislature and decline to erode the doctrine of at-will émpldyment by recognizing a public

policy claim grounded in the WPCA.
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ADMINISTRATIVE,

The undersigned Arbitrator, Ronald F. Talaric:f:j,- Esq., was mutually selected by the to
hear and determing the issues herein. An evidcnﬁary hearing wag held on February 27, 2014 in.
‘Weirton, West Virginia at which time the parties were afforded a full and complete opportunity
to ixjh'pduce any evidence they deemed approptiate in support of their respective positions and in
rebuttal to the position o‘f.’ the other, to examine and cross examine witriesses and to make such
arguments. that they so desired, The record was closed at the conclusion of the hearing, No

jurisdictional issues wete raised.

PERTINENT CONTRACT PROVISIONS

ARTICLE FIVE - WORKPLACE PROCEDURES

LA

Section J.  Management Rights

The management of the plants and the direction of the working
forces, including the right to hire, transfer and suspend or
discharge for proper cause, and the right to relieve employees
from duty, is vested exclusively in the Company.,

In the exercise of ifs prerogatives set forth above, the Company

shall not deprive an Employee of any rights under any
agreement with the Union. :

X A K k%




PLANT RULES AND REGULATIONS

Déar Fellow Eniployee:

This communication is designed to aleri all Employees to the
specific rules and regulations that arc to be adhered to at
MITTAL STEEL USA Weirton, It is important that you are
aware of and comply with these rules. Noncompliance may
result in disciplinary action. In general, discipline will be
jmplemented utilizing a common-sense progressive discipline
approach. However, it is important to recognize that discipline
must always reflect the serionsness of the offense. For that
reason, within these rules, we have attempted to identify where
violations may likely result in more severe action. If you do
not understand one or more of the rulés, pleas¢ contact your
Supervisor of the Labor Relations/Human Resources
Department for clarification.

okok ok %

10.  Any employee who intimidates or threatens a fellow
employee or member of management will be subject to
immediate suspeision and discharge.

* R % R ¥
26,  Employees who are Insubordinate (including refusal or
faiture to comply with a Supervisor or Team Leader

directive or the nse of profane language) will be placed
on immediate suspension with intent to discharge.

FAIR & EQUAL TREATMENT POLICY

& ok & ok

B. Non-Discrimination and Anti-Harassment Policy

ArcelorMittal is committed to a work environmeént io which all
individuals are treated with respect and dignity. Each and
every cmployee has the right to work in a professional
ahmosphere that promotes equal employment opportunities
and prohibits diserimiratory practices, including harassment,
Therefore, ArcelorMittal expects that all relationships among
persons in the workplace will be business-like and free of bias,
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prejudice and harassment.  In accordance with these
commitments, it is the policy of ArceorMittal to forbid sexual
and all other forms of unlawful harassment,_as well as any
inappropriate or unprofessional conduct, whether or not such
conduct rises fo the level of wnlawiul harassment.
ArceJorMittal will not tolerate any conduct that violates this
policy; anyone found to be a violation of the policy will be
sabjeet to discipline, up to and including discharge.

BACKGROUND

The Gr_ievaﬁt, William Frohnapfel, was a long-term employee of Wéir‘t’ﬁ'n Steel. For the
Iast several yeats, he wés assigned to the Environmertal Contro] Department as a technician.
During February, 2010 the Company began receiving complaints from vendors, employees and
management persomnel regarding Grievant acting in a threatening and intimidating manner.

Several vendors contacted the Company and statéd they were not comfortable sending their

e --é;npi@yees_ into the facility as they were beihg threatened by him. One vendor, John Pichi of

American Waste Mmagement Service, reported a tirade by Grievant at the Weirten Plant
- wwherein he accused Pichi of overcharging the Comi)any for services, badgered Pichi about
en}fif0nmental issties, said that Pichi was the “reason fhe steel industry was in the tank” and
-asked Pichi for a “piece of the action.” Mr. Pichi also reported that Grievant vetbally attacked
Pichi’s co-worker and ﬁsed multiple “attacking profanities”, Mr. Pichi concluded his report by
: -'jlgisa;,{':i:ng'that, “in all of my 20 years, I have never been exposed [to] this kind of threatening
e |
Grievant was warned by the Company that this type of behavior xvouﬁd not be tolerated.

‘Grievapt apologized to the vendor and management at that time and the matter was closed.

s “However, he was reported for the same behavior just a few months later, In October, 2010 ISC

Tralning and Consulfing Services conducted a Hazardous Materials/Waste Operations and
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Emergency Response training at the Weirton facility. Fourteen employees attended the training.
Grievant was the only employee 1ot to complete the training. During the week long training, he
became disruptive, The vendor teaching the cléss notified manﬁgemeint._ﬁl,at it wonld not return
for any future classes if Grievant attended due fo his threatening and intimidating ;onduct.
Grievant was again warned by the Company that this typé of behavior would ﬂot be tolerated,
The warning stated that any future bcﬁavior of this type could result in further disciplinaty action

up to-and including discharge.

In Decembier, 2010 Grievant again bégan acting in an wnprofessional manner and was

disqualified from being a Team Leader due to his threateni_ng and intimidating behavior towatd
management, his fellow workers, and vendors. Grievant was wamed that the Company would
16t tolerate this type of behavior on Company premises. He acknowledged his wrong doing and
agreed to refrain from this type of behavior,

On June 20, 2012 another vendor, EAP Industries, contacted the Company teporting that
one of its employees was threatened and intimidated bj Grievant. In particular, it was reported
that Grievant accosted the vendor’s driver and referred to EAP’s President as “that Gieek
motherfixxxxr?, The venidor requested that this situation be rectified, and that their employee not
' _be. S‘lbjCCtGd to this type of behavior. Based upon this incident Grievant was suspended for a two
i mon'th period and returned to work pursuant to the following Last Chance Agreement dated

August {4, 2012




“LAST CHANCE AGREEMENT

On Wednesday June 20, 2012 the Company was notified that
you had verbally accosted an outside vendor, Andrew
Diamound working for EAP Industries. A meeting was held
with you on that day where you did not deny any of the
allegfltmns that were stated. You were suspended peading
further notice at that meeting,

- On November 29, 2011 a similar incideént occarred with ISC
Training and Consalting Services, whereas a similar complaint
of your conduct was made. Prior to this meeting another
complaint had been filed. by John Piche regarding your
conduct in February, 2010, At the mccting that was held with:
you on November 29, 2011 the Company notified you that any
further conduct of this nature would not be tolerated and you
would be disciplinéd up to and including discharge for not
complying with the written warning.

Your conduct whether directed at a fellow employee or one of
our vendors, eréates 3 hostile work environment and ‘s in
violation of Company policy as well as our Work Rules.

While the Company maintains, that this is a dischargeable
offense and does not condone this fype of eonduct, based upon
your tenure with the Company, we will suspend you without
pay for a period of sixty day (60) or 2 months from the date of
your suspension, Junme 20, 2012, Without precedence or
prejudice to either party, the following agreement is hereby
enfered into by Mr. Fritz Frolmapfel and the respective
representatives of the parties involved:

1. You will be suspended without pay for a period of sixfy
: days effeétive June 20, 2012, You will retain your
health benefits durmg this period. You will return to

work on or about August 20, 2012,

2. Mr. Frolinapfel agrees to seek professional help thruugh
the EAP and complete the program they establish prior
to his return to work.

3. Mr. Frohnapfel agrees that ke will not violate any Plant

Rule or Safety procedure of any kind upon his return.

He agrees to follow instruction from both Management

and/or his team leader.
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4. It is agreed that any violation of this agreement will be
cause for immediate suspension and irrevocable
discharge for thé duration of Mr. Frohnapfel’s
employment with ArcelorMittal.

5. 'This agreement is without precedent or prejudice and
shall niot be referenced in any other pending or future
matter by the Union or the Company, except those
involving Mr. Frohnapfel. This agreement shall remain
as a permanent part of Mr. Frohnapfel’s employment
record. '

6.  Itis further agreed by Mr: Frohnapfel the Union, and
the Company, that this agreement is predicated on ihe
total acceptance of all of the requirements and
stipulations set forth herein, and a guarantee by
signature below that no griévance or any other cause of
action will be filed by Mr. Frohnapfel; the Union or any
other person or agency regarding the implementation
or application of this agréement,”

Duting the negotiations surrounding the Last Chance Agréement, the Company was very
specific with both Grievant and the Union that the Company would not tolerate such behavior on
Company property. Grievant was instructed that he counld not create any type of situation that

could be construcd as threatening or intimidating and had to follow all plant safety regulation

-+ and tules of conduct or be immediately discharged. Grievant was also encouraged fo seek

professional help for his uncontrolled behavio;.. Both the Unien and the Comipany also told him
that should be encounter a situation that caused him to become angry or frustrated, that he should
bring the situation to the attefition of the Union President, or the Manager of Labor Relations.

On Aptil 16, 2013 just eight months after he dgreed to the Last Chance Agreement,
Grievant- was told b_y the Department Manager., Matt Caparése, to follow his supervisor's
duectwes Grievant became angry immediately after the call and began screaming vulgarities
i andmakmg profane derogatory statements about Caparése arid a tearn leader; During the rant to
two of his eo-workers, a microphone on a radio was open, so that the vulparitics and
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unprofessional rant was- heard throughout ‘the plant, ir_mluding by hourly and management
employees in the Environmental Department. Grievant ;:alled. Mr, Caparese ‘-‘rn_ore axxhxxe
management”. And among other things said that the Company was “fxxxxd up”. He had earfier
ranted about “fxxxing Kerr™, another tﬁ1ployee.

On April 16, 2013 Grievant was issued a Notification of Violation of Rules. He was
informed that he was being sitspended until further notice with intent to discharge. During a fact
finding, meeting on April 16, 2013, Giievant by his own admission stated he knew he made a
mistake and that his conversation was unprofessional and demeaning, but kept stating that he
was frustrated. He did not deny that he said the things that were reported, including the
vulgarities, nor did he deny that he called management by the names heard over the radio.

On April 18, 2013 the Company notified Grievant that his suspension was being
converted to discharge effective that day for violaﬁon of his Last Chance Agreement, including
violation of plant rules and the Company’s anti-harassment policy.

A timely grievance was filed on April 22, 2013 challenging that discharge.

ISSUE
Whether the Employer had just cause to dischdrge the Grievant? If not, what should be

the appropriate remedy?

POSITION OF EMPLOYER

' The gtievance should be denied. M, Frohnaphel could have been discharged in 2012 for

acting threatening and in an intimidating manner to & fellow employee. ‘There is no dispute
iébqut what happened there. There was no dispute about the vulgar language calling the person a

m-t—-er, a liar, cheater, etc. No dispute about that and 5o that gives you-an indicatioii of the type
7




of lahguage that Mr. Frohnapfel uses and how he can get upset and go off on people. However,
recognizing. his tenure W1lh the Company he was awarded a Last Chance Agreement which
provided he would bé discharged if he violated the Plant Rules or the Agreement. Only eight
months after sighing. the Agreement. hé.exlﬁﬁited threatening, intimidating and insubordinate

behavior and violated the Plant Rulés and t_h'e-Cdnipahj"s Anti-Harassment Policy. The resulting

discharge was clearly for proper cause. It was in accordance with the Last Chance Agreement to

which Mr. Frohnapfel was a signatory as well as the Union,

| Now the Last Chance Agrecment must be enforced. Tt iy well accepted that these
agreements are a benefit to the employee and the employer and must be enforced. And I got fo

. tell you from my experience, and I b_elim?‘e the Comnpany’s experience, it is the Union that
requests these things. And the idea is the employee avoids 'te.rmination, It allows another chance
to save his job by ceasing the poér behavior. To be sure the Employer benefits by allowing the
employée to cease his poor behavior and to be ableto discharge the employee without argument

- if the employee violates the Agreement. Asbitrators enceurage such progressive programs of
salvage and rehabilitation by strict enforcement of the terms which the parties agreé to including
the employee in this case. The Agreerient was in writing, agreed to by the Company, Union and
Mr: Frohnapfel. The terms were not onerous, It simply required that he not violate the Plant

: _‘Rﬁl‘esg‘and io follow the instruction of manapement aud his team leader. The terms of the
“ _Agrjeement were carefully explained. We believed Mr., F rqhn;apfél understood them and inifialed
- eai:h term, Instead of obeying the Rules and ;accep‘ting; direction from Supervision Mr.
. Fréhnapfel reverted ‘to poor past behavior within eighit months of the eﬂéctive date of the

Agreement and was properly discharged.



He violated Rule 10 when he engaged in threatening and -int_imidating behavior by his
angry trade on April 16, 2013. Therein, according to Mr. Kozar, according to all of the
m‘anagers at the meeting they heard the transmission from Mr, Frohna_pfél that he called his
Supervisor an asshole and anﬁo_un_ce‘:d’ that the company was fucked up. He also had said “that
fucking Kerr”, etc. He used the f-word repeatedly. He violated Rule 26 by responding to his
Supervisor’s directive to follow Company procedures with an angry tirade, Betause the angry
tirade came on right after his conversation with Matt when Matt told him that he had to follow
supervision. It wasn’t, “oh, Matt’s right, T think Matt is okay, 1 respect him.” No. It was an
-angry tirade immediately after that phone call, and it was directed against Matt. He used profane

language in violation of Rule 26 which prohibits such lariguage. Say what you will, witngsseg

S have come here and said there was profane language used. It was exactly what Mr, Kozar

testified to and what the other witnesses testified they heatd Mr. Frohnapfel state.
The Policy prohibits any inappropﬁate or unprofessional conduct. ‘These Rules are
_reasonable and require compliance. Mr. Frohnapfel oEViously was aware of all of the Rules, he
- has had numerous incidents of violations. They all led up to this Agreement. After each incident

he was sorry. He is not a bad guy. I'm not saying that, But we just can’t have him arcund

- . .because he is too volatile, too insubordinate, He always said he wouldn't violate the Rules then

- :Ii,é‘:.‘vgﬁc_'_s':apd does it. Now, he has to be discharged under the Agreement according to its terms,
: It is-not the Arbitrator’s role to mitigate the Agreement. This has been negotiated by tLh'ree.
: partltﬁx Even if the terms were harsh or strict, which they aren’t, even though you might _
uiér them unfair, which I would find hard to helieve that you do, that is not your concern —

_{pectﬁﬂiv Once the Arbitrator starts substituting his judgment he has exceeded his Junsdlcuon




and, more importantly, he has j¢0p'ardi'zéd the future for the use of such agreements for other
employaes. |
Now we believe the Union's arguments are unavailing. What we’ve heard in the Third
Step was that this was a private convetsation and they didn’t know it was on the radio - that
doesn’t matter, The only thing that occurred, because it was on the radio, is that Manageﬁaeﬁt
 heard it aﬁd that he gave himself away that he violated his Last Chance Agreement, Even if it
was one employee who heard this it would be enatigh, It was also being insubordinate, using
profane language and violating Rule 10 as well, Mr. Frohnapfel was acting 111 a fhreatening?_
intfimidating manner in violation of Rﬁle 10, He had done it before. He was also insubordinate
in that he was complaining about the directive which he was doing. He was unprofessionial in
violation of the anfi~haras.’sn1ent policy and he was profane in violation of Rule 26. Even if
uriintended, the broadeast of his anger and rage surely added to the hostile, threatening,
intimidating, and insubordjnate work environment. Accordingly, whether or not the broadcast
- was intentional, Mr, Frohnapfe] \:.'riol‘ate'd the Last C—hanée Agreement and must be discharged.
| Any argument seeking mitiéhtion based on years of service must also be rejected. The
Avvard of thé Last Chance Agreement already recognized Mr, F rohnapfel’s long service. He also
“agreed that any vigiation of the Agreetment would result in discharge not withstanding his prior
' ',“ieﬁ;plﬁyment; | |
Now a c(')up.}@ 6f wotds, about the testimony here today. I was struck by Mr. Duke’s
-’(estimbny where he said that the Company witnesses were honest. e said it appeared they were
S _}}:ﬂﬁcs_t. -But he was hesitan't to say that they were lying. Mr. Pozar — there was literally no reason
_ _'fo;.':‘{t:ﬁ.‘isly'onng.man to-come in here and lie, He came here on his own free will and now he is

be_i_n_g called a liar, Matt I think is credited with being an honest person and so was Falbo who




sat here today and you will make up your own mind about her. But respectfully they are not liars
and were not told to e, They came in here and said that ‘Fritz admitted saying these things in the
meeting, Now, finally, this idea if it is out there, ['m sure that it is, that Fritz was fited fotemove
- him from fhe Environmental Department. This is the first time we ever heard any of this, This
idea of retribution was not brought up before in the Third Step. So with. éll due respect the
Arbitrator really can’t get into any of that. It is tolally misplaced,

So, in sommary we will say that Fritz Frohnapfel _is" not a bad guy, But we had an
agreement. He told us he was going io obey the Agreement and frankly hie didn’t., So, in

accordance with the Agreement he must be terminated.

POSITION OF THE UNION

We are asking you to consider what we believe the arbitration clearly defines as missing
in this case. Whether there was in fact a violation of the Last Chance Agreement on April 16,

2013, And, if you start out there, there were thres witnesses that were in the trailer when this

° .. ¢omnient was made. And it was just one comment and you heard that from three witnesses. One

.ﬁfitne‘ss had heard it but the other two witnesses who were in close proximity, a few feet from the
Grievant, did not hear what was said and the method and manner in which.it was said - the tone,
whether he was loud, confrontational, or it was threatening. Mr. Duke, Mr. Carducei and Mr.
- Frohnapfel all clearly were able to lay out for you that it was one statement, it was 6ne commert,
it was accidentally communicated across the Plant. Incidently, T believe the :alrbitréﬁon authority
tha Irev;ewedls very clear that threatening, intimidating conduct has to be of a nature that is

intended to incite confrontation. I have a hard time understanding how you intend to incite
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confrontation when you don’t react to the comment you heard and it’s merely a casual comment
in a gencrﬂ sense not directed to .anyone in particular.

L also find it particularly interesting in this case that the paper that was introduced by the
Company does not include what they _t'aI;e the position gow as beitl1g' statements that Fritz
.admitted to have made on that day. What is particularly telling is that they fail to bnng you
Company exhibits for Union Exhibit No. 1 which they readily admit should have been attached
‘to the Step III minutes. That was prepared close in time to the Step I minutes. As soon as they

- ‘had it typed up their position clearly points out that it was one statement that was not directed to

- anybody and it was a statement about “opinions are like assholes; everyone has one and some
have two”, ‘'The only documents that include any specific stafements were prepared by the

Company and were not included in any of the documents provided to the Union that did not

'sur"face-.until we were at this hearing today, Two tebuttal witnesses were put on and also
prepared statements accordmg to their testimony. They did not include specific statements that
fthe Company would want us fo believe was stated and acknowledged by Mr. Frohhapfél, As a

2
;:?;-m;;t’;ar_ of fact the last rebuttal witness does not recall hearing anything other than the f-word

‘which he acknowledged is utilized all the time hete. 8o, in our opinion clearly, we believe that

the evidence supports that the Last Chance Agreement was not violated.

Now, -wheth& they believe that they should have discharged him back in 2012 is
= melevant On April 16,2013 he was an employee at ArccrlorMittal who, absent a violation of 4
Piant Rule ot a conttact provision, was entitled to.come to work, punch a clock, earn a living and
pr-ﬁvide for his family, That is exactly what he has done since 2012, And what we have is a trail
*~of documents - we don’t even hear Plant Rule 10, you don’t even hear Plarit Rule 76. It’s not

contained in any of the documents. There is not a paper in the woxld that has that, As a matter




E

of fact, there is not a piece of paper in this case prior to almost a month later in the middle of

May that even references what Plant Rule they are tatking about, that they believe he violated.
The mid-May 2013 Step IIT minutes talk abdut intirnid&ﬁ_r‘:g and threatening conduct, It’s not on
the Notice of Violatjor, it’s not 61‘1 his Discharge Létter,-t'ha.t' wés the first indication to the Unjon
what Plant Rule or what conduct they fél-t. was a violation of the Last Chance Agreement. ‘We

believe, just as Ms, Falbo indicated, that since 2010 they believe Mr. Frohnapfel should not be in

the Environimental Control Dep,anment. They wanted to get him out of there. They never
afforded him an opportunity to be transferred that had been done in another case and had worked
out so'well. We are talking about a 41 year employee.

There were three individuals who were in the best position to assess what ocenrred that
day, who Were in the trailer, who were all int close proxirnity of cach oﬁher. He was talking about.
. Sofnething that benefits this Company on an important issue that this Company is facing and that
would be Mr, Carducei, Mr. Duke and M, Frohnapfel. All three of them, without question,

indicated what was said, what was oot said in an intimidating, threatening or confrontatioral

_-piahner;_ As a matier of fact, it was not even intended to be heard. It was a genéral comment

about “opinions are like assholes, everybody has one and some people have two”. That was it.

That was the extent of it. Words even more profane than that such as the fword were

. recognized by management officials as being said every day in this Plant. 'We believe that what

S ‘:i:ﬁﬁmild_ating mannef nor intending to be a confrontation, but that too would be shop talk and not
a violation of the Plant Rules.
We would urge you, and we know you will, to please look at the paper, please consider

- the testimony, please consider who was in. the best position to judge what was said and the
L (3



manner in which it was said and we believe that you will conclude that the Company has not met
its burden of establishing that just cause exists to terminate and extinguish and write the obituary

on a 41 year career here.

FINDINGS AND DISCUSSION
Discharge is recognized to be the extreme industrial penalty since the employee's job,

. seniority, other contractual benefits and reputation are at stake, Because of the seriousness of

" this penalty, the burden is on the Employer to prove guilt of wrongdoing. Quantum of proof is
‘essentially the quantity of proof required to convince a trier of fact to resolve ér adopl a specific
fact or jssue in favor of one of the advocates. Arbitrators have, over the years, developed
o tendenmes to apply varying standards of proof according to the particular issue disputed. In the
s '._"prds;cf Arbitrator Benjamin Aaron, onh 5ome occasion in the faraway past, an arbitrator referred
10 the discharge of an employee as "economic capital punishment". Unfortunately, that phrase

-stuck: and is now one of the most time honored entries in the "Arbitrator's Handy Compendium

fChchcs” However, the criminal law analogy is of dubious app'li‘cability, and those who aré
prone to indiscriminately apply it in the arbitration of discharge cases overlook the fact that the
employer and employee do not stand in the relationship of prosecutor and defendant. The basic
! rrgiSputﬁ is still between the two prin_cipals to the collective bargaining agreement. In general,
""'tc)i:s_us'e the “preponderance of the evidence” rule or sothe similar standard in deciding fact
1 ,Beéfér; tﬁem, in¢luding issues presented by ordinary discipline and discharge cases stich as
within.

It is very important to note at the outset the scope of review of the grievance before me.

At the time of his discharge Grievant was working under thé auspices of a “LAST CHANCE
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AGREEMENT" dated August 15, 2012. In.general, a Last Chance Agreement is precisely what
Its name connotes, i€, a last chance for an ,eﬁnplaye-e to salvage their employment, which would
otherwise be lost, and to continue to hold gainfhl employment sﬁbject to certain expressed
conditions. These agreemerts ate being used more and more frequently by employers. They
Tepresent a trade:off: the employee gets someéthing he was not entitled to prior to the agreement,

_-continued employment, in return for relinquishing certain employiment rights. For example,

- when considering whether there is just ¢ause for discharge under such agreements Arbitrators do

:;ﬁa apply the same due process cq_x_lsiderations or procedural protections as under a normal
:: 'dji§_phﬁrge_or disciplinary matter. In faét, Paragraph No. 4 of Grievaut’.s Last Chance Agreement
:S_peciﬁ_caily'provides just that: “Xt is agreed that any violation of this Agreement will be
o cause for immediate suspension and irrevocable discharge ... .”

Accorc_lingly; by agreement (which is essentially a modification of the. collective

nmg -fagr,e;err_:l_em) the parties have established an automatic and imimiutable penalty. As
,there is no authority for an arbitrator under such circumstances to require the application of.
j'-i'pI[i)‘g.rﬁS?S_i-Vﬁ discipline nor tQ consider amy mitigating factors. The sole question to be decided is
\whetht—:r Grievant violated -his Last Chance Agreement. If ‘that ‘quest:i'on is answered in the
afﬁrmatwe then the discharge must be upheld.

e ‘Tu'm,ing now to the merits of the within matter, there is no question that if Grigvant

i - the misconduct described by the Employer then discharge clearly would be

anted. :*'The.E'm.pon_en’s. version of the misconduct. was presented primarily through the

testimony of Aaron Pozar, Matt Caprarese and Susan Falbo. Grievant (and his witnesses) related
it a markedly diffefent version of those events. Accordingly, whén witnesses having personal

wledge of the facts testify in conflict the arbitrator must address the issue of witriess
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credibility. In such situations arbitrators have applied varying criteria to resolve such coriflicts.
| “Perhaps the most important of all the tests that are normally applied is that of the self-interest of
the witness. Is there any reason why the outcome of the arbitration would benefit the witness
and, therefore; bias their testimony.br-motiVaté them to lie? Tt is important to hote, however; that
having an interest or stake in the outcome does not disqualify the witnéss. ‘Rather, it merely
rendets their testimony subject to very careful scrutiny. Obviously, Grievant as the accused has

L . -an incentive for denying the charges in that he stands immediately 16 gain or lose in the case, ..

-:édhtinued employment -vs. termination, Pozar, Caprarese, and Falbo on the other hand, have
absolutely nothing to gain or lose from their testimony in this matter.
Shortly after noon on April 16, 2013 Matt Caprarése, Division Manager, Environmental

and Utilities, received a phone call from the Grievant who began expressing concern over the job

_with the B Outfall filter press and making suggestions for changes. It appears that the Grievant

vetal of his co-workers had been discussing how to best complete this job and decided

wouid bring their ideas to management. Unfortunately, Mr. Caprarese told Grievant that he

'hld,’ﬁot suggest changes to: this job scope until he understood the details better. M. Caprarese
~had only been on the job approximately 3% months at that time. Mr. C-apmrése told the Grievant
-tﬁatg ﬁej__nc;:eded to express his concerns to the shift manager or engineers (Robbie Kerr o Rick

‘Martin) who were assigned to this job. Mr. Caprarese reiterated that he did not want to create

é\{ant;indiﬁa_ted that he understood and hung up.
- __-.Shortly thereafter, Aaron Porzar, a Water Quality Specialist, was heading towards the:
_ i,_é;iﬁg’imnmental file room when Mike Mieczkowski walked in with a radio over which someone

s oh_ld,.;be- heard talking. It quickly became tlear to Pozar that it was Grievant who was
S R 1%




unknowingly broadcasting his comments aver the radio. Pozar testified unequivocally that he
heard Grievant make numerous profane statements such as “that fucking Kerr® -- referring to

Robbig Kerr the Shift Supervisor. Pozar-also heard Grieviant make statements to the effect that

“this place is all fucked up”, and “all we have is more asshole managefient”. Grievant

apparently was “dismayed” that his repair suggestions were not being accepted. By this time

. numerous individuals were attenipting: to alert Grievant that his radio was inadvertently keyed

__jppén and that his comments were being ,Brgﬁdc'astgci; throughout the entire Plant and could be
;jl'iea:r‘d by anyone whose radio was on _thﬁt channei.

Caprarese _t,esti'ﬁgd that it was réported to him that numerous indtviduals. (including Rick
L Manm) heard the Grievant’s radio broadcasts in which he used profanities ;towards the Company .

neral as well as certain membets of management, Caprarese assuted Grievant’s statement

the. effect that “all we have is one more managerhent asshole on our hands” was a direct

refere eto himself beciuse he was the newest manager ‘on site and he.had just concluded a
phone: conversation with Grievant in which he had fo inform Grievant to stick to the original
./ repair plans regarding the B Ouitfall filter press and declined to accept Grievant’s suggestions. In

f Lo ey

'as :fri:gl;t.aﬂér‘ their conversation ended that Grievant began his profatie tirade and making
ébpﬁt;’_c__aprarese and Kerr.

- Later that day Grievant was called into a meeting with his Union representative, Matt
'C;:';lﬁiaféfsye,j ?‘Wally Jancura, and Sugan Falbo, Ms. _Félbo tésﬁﬁed that during their meeting she

ctl ési{ed,';ﬁrievant if he made the varioiis profane statements being attributed to him as

7__Efjn, this opinion. Ms, Falbo testified unequivocally that Grievant admifted making

timents. Wally Jancura, the Manager of Utilities, testified that he was also in that

meeting and he specifically heard Grievant admit making those profane statemernits.
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For his part Griévant put forth the following sterling defense, i.e. “all of the Company
witnesses are lying”. While Grievant did admit to mzking the rather innocuoti ‘s“tﬁteme’fit that
“opinions are like.assholes, everyone has one and some have two” he totally dépied, uttering any
of the alleged profanities, and he denied cvéf admitting to Ms. Falbo that he had madé those |
‘profane statements. Needless to say the Grievant has absolutely no b’redibility with this finder of
fact. In fact, it was interesting to observe how Grievant’s fellow Union members struggled to
agree with him that all of the Company witnesses were. liers, aid that they heard none of the
profanities that everyone else seems to have heard.

The only remaining issue is whether Grievant’s condiict constitutes a violation of his Last

Chance Agreernent. Under the Last Chance Agreement Grievant is prohibited from violating

i anyPlant rules and is required to follow instructions from management and/or his tearn leader,

The Company initially argues that Grievant violated Plant Rufe No. 10 which generally pr'ovide.s
':Iﬂiaf ‘any employee who intimidates or thteatens a fellow employee or member of managerment
~wonld be subject to immediate suspension and di&dhérge, I have reservations as to whether
L ;foiﬁvagt’.s, rambling profanities, which in €ssence were broadeast to the world in general but no

- one in particular (L.e, “this company is fucked up™) would constitute intimidating or threatening

duaitowards a co-worker of a member of management. Those comments, while certainly

. ctﬁll, inappiopiiate and uncalled, under thesre cifcurnstances do not cdnsti_tute

: -intiin_i3déﬁng and threatening behavior.

7 “ "Griif;‘want is also cited for a violation of Rule 26-whith prohibits insubordination, which is

”c'l"s_‘,,;?i‘ri_ciuding; a 'rf;ﬁlsal to comply with a Supervisor or Team Leader or the use of profane
g Gnevant ;:leq:qu violated this Rule in two distinct fashions. First, and quite obyiouisly,

- was his repeated and uncalled for use of profane language. Second was his reluctance to follow




his Team Leader’s instructions with tespect to the B Outfall filter press, which precipitated. his

profane outbursts.

Grievant’s conduct is also a blatant violation of the Company’s Fair and Equal Treatment

Policy. ‘That Policy prohibits, mtér alia, any inappropriate and unprofessional coniduct whether

or not such conduct rises to the level of unlawful harassment, or has the purpose or effect of

creating an intimidating, hostile or offensive working environment, Grievant’s‘profmﬁtylac'ed
fants against man,agamem'in. g-eneral-,_and. several of his supervisors in particular, which were
overheard by numerous individuals throughout the Plant, clearly and unequivocally violates
these provisions of the Policy.

Finally, since I find that Grievant’s conduct violates his Last Chance Agreement T have

- _ﬁ:o;__amﬁiority but to uphold the muitually agreed upon appropriate penalty for such a violation, i.e.

“. . immediate and irfevocable termination.

AWARD

The grievance is denied,
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Ronald F. Talarico, Esq.
Arbitrator




