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ARGUMENT 


The West Virginia Department of Environmental Protection ("WVDEP") issued a 

National Pollutant Discharge Elimination System ("NPDES") permit to Alex in August 2012. 

AR. 1. After considering the specific facts pertaining to Alex's Permit, WVDEP determined in 

its best professional judgment that effective selenium limits would not be necessary. The 

Conservancy subsequently appealed WVDEP's decision to the Environmental Quality Board 

C"EQB" or "Board"), alleging that WVDEP had not properly applied its "Selenium 

Implementation Guidance" to Alex's Permit. A.R.3-4. 

After an evidentiary hearing solely focused on application ofWVDEP's Selenium 

Guidance to Alex's Permit, the EQB issued a Final Order. A.R. 1-13. However, the Board's 

Final Order failed to apply WVDEP's Selenium Guidance to the evidence presented on appeal. 

Instead, the Board simply rationalized that effective selenium limits would not constitute an 

"undue burden" on Alex. AR. 13. The Board chose a path of convenience instead of 

conducting a thorough examination of the evidence and rendering a well-reasoned decision. 

Given the Board's failure to adequately review the underlying appeal, Alex 

appealed the EQB's Final Order to the Circuit Court of Kanawha County. AR. 853. 

Unfortunately, the Circuit Court likewise failed to analyze the record thoroughly, issuing a Final 

Order that adopted the Conservancy's proposed findings of fact and conclusions of law verbatim 

and affirmed the EQB's Final Order. Compare AR. 18-28 (Circuit Court Final Order) to AR. 

255-57 (Conservancy's Proposed Findings of Fact and Conclusions of Law). 

Both the EQB and Circuit Court have failed to review the evidence and analysis 

presented by Alex and WVDEP in any meaningful way. As explained in Alex's Petitioner's 

Brief as well as below, the EQB and Circuit Court have not upheld the standards of agency 



decisionmaking and judicial review as expressed by statute as well as this Court. Accordingly, 

this Court should reverse the Circuit Court's Final Order and the EQB's Final Order. 

I. 	 THE EQB FAILED TO ISSUE A SUFFICIENTLY REASONED AND 
ARTICULATE FINAL ORDER. 

The Conservancy's appeal to the EQB was entirely focused on whether WVDEP 

properly applied its Selenium Guidance in issuing Alex's NPDES pennit without effective 

selenium limits. A.R. 4 ("The Appellants' case challenged WVDEP's alleged failure to follow 

its own Selenium Implementation Guidance from the Division of Mining and Reclamation 

Permit Handbook ('Selenium Guidance')."). Yet, as Alex explained in its Petitioner's Brief, the 

EQB's Final Order reached a conclusion that was not infonned by an application of the Selenium 

Guidance. Rather, the EQB simply concluded that effective selenium limits would not be an 

undue burden on Alex. A.R. 13. The EQB's Final Order - and the Circuit Court's subsequent 

order affirming it - are therefore erroneous. 

An agency's findings of fact and conclusions of law must be reasoned and 

articulate, and must explain the underlying facts and evidence that serve as the basis of the 

agency's tinal decision. Citizens Bank of Weirton v. W. Va. Bd. ofBanking and Fin. Inst., 160 

W.Va. 220,229-231,233 S.E.2d 719, 725-727 (1977). "If there is a direct conflict in the critical 

evidence ... the agency may not elect one version of the evidence over the conflicting version 

unless the contlict is resolved by a reasoned and articulate decision, weighing and explaining the 

choices made and rendering the decision capable of review by an appellate court." Choma v. 

W. Va. Div. Motor Vehicles, 210 W.Va. 256, 259, 557 S.E.2d 310, 313 (2001), overruled on 

other grounds by Miller v. Epling, 229 W.Va. 574, 729 S.E.2d 896 (2012) (quoting Muscatell v. 

Cline, 196 W.Va. 588, 598, 474 S.E.2d 518, 528 (1996». Here, the EQB did not apply the 
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relevant evidence to the Selenium Guidance. The Board simply rationalized that selenium limits 

would not be an undue burden on Alex. This was erroneous. 

A. 	 The Circuit Court Erred in Finding that the EQB's Conclusion that 
Selenium Limits would not Unduly Burden Alex was Harmless 
Error. 

The Conservancy attempts to justify the EQB's conclusion that "selenium limits 

in the Permit would not constitute an undue burden on [Alex]," (A.R. 13), as a harmless error 

that was not material to the Board's decision. Respondents' Br., p. 11.1 However, the Board 

disregarded meaningful record evidence presented by Alex and WVDEP in concluding that 

effective selenium limits would not be an "undue burden" on Alex. The Board's conclusion 

therefore prejudiced Alex's substantial rights pursuant to W.Va. Code § 29A-5-4(g). 

Specifically, WVDEP knew that overburden tests showed selenium 

concentrations above 1 mg/kg and that the coal seams to be mined at Alex's operation 

"[h]istorically ... contained selenium levels in excess of the 1 mglkg." A.R. 38. WVDEP also 

understood, however, that the nature of Alex's proposed mining methods, combined with other 

factors, would result in little to no discharges of selenium. Id. 2 WVDEP's explanation thus 

represents meaningful evidence regarding how WVDEP applied its Selenium Guidance to the 

specific facts surrounding Alex's Permit. 

I The Circuit Court, which adopted the Conservancy's proposed findings offact and conclusions oflaw 
verbatim, found that any error in the EQB's "undue burden" conclusions was harmless. A.R.27. 

2 WVDEP specifically explained that the proposed highwaJl mining methods would not include vaJley 
fills and that aJl proposed outlets are "on-bench" and will only discharge in response to precipitation. 
A.R.38. Additionally, a special materials handling plan has been imposed on Alex's mining operation. 
This handling plan "is designed to encapsulate any material containing elevated levels of selenium or 
other material deemed toxic that is encountered during the mining procedure." Id WVDEP also 
recognized that site-specific and adjacent data revealed no selenium exceedances. A.R.40. 
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The EQB did not address its disregard of this meaningful evidence.3 It simply 

concluded that "if a materials handling plan will prevent discharge of selenium ... then Selenium 

limits in the Permit would not constitute an undue burden on [Alex] since the Permit already 

requires 'monitor only' limits." A.R. 13. See also A.R. 6 (EQB finding "[i]f a materials 

handling plan will fix any potential problem and prevent potential violation of the selenium 

water quality criteria then there should be no problem with including an enforceable limit in the 

Permit as a safety net to prevent future violations of the water quality criteria for selenium in the 

stream."). As the Conservancy has acknowledged, "such a finding is not related to the evidence 

presented at the March 14 hearing...." Respondents' Br., p. 11. 

This Court has recently found error where the EQB has failed to address its 

disregard of meaningful evidence. See Sierra Club v. Patriot Mining, Inc., No. 13-0256, 2014 

WL 2404299, *10 (W.Va. May 30,2014) (unpublished). This Court should likewise find that 

the EQB has disregarded meaningful evidence presented by Alex and WVDEP and hold that the 

Circuit Court erred in affirming the EQB's Final Order. See, e.g., syllabus point 2, 

Shepardstown Volunteer Fire Department, 172 W.Va. 627, 309 S.E.2d 342 (1983) (setting forth 

standard for reversing, vacating, or modifying an agency's final order).4 

3 Alex additionally offered site-specific and adjacent water quality data that showed no selenium 
exceedances. A.R. 39-41, 69, 71-72. 

~ The relevant portion of syllabus point 2 states that "[t]he circuit court shall reverse, vacate or modify the 
order or decision of the agency if the substantial rights of the petitioner or petitioners have been 
prejudiced because the administrative findings, inferences, conclusions, decisions or order are: '(1) In 
v iolation of constitutional or statutory provisions; or (2) In excess of the statutory authority or jurisdiction 
of the agency; or (3) Made upon unlawful procedures; or (4) Affected by other error of law; or (5) Clearly 
wrong in view of the reliable, probative and substantial evidence on the whole record; or (6) Arbitrary or 
capricious or characterized by abuse ofdiscretion or clearly unwarranted exercise of discretion. '" See 
also W.Va. Code § 29A-5-4(g) (same). 
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11. The EQB Failed to Explain why it Disregarded Meaningful Evidence. 

The Conservancy argues that the Board's blanket statement discrediting all 

evidence, testimony, and arguments inconsistent with its final decision sufficiently explained its 

full consideration of the parties' proposed findings. Respondents' Br., p. 9.5 Yet, as Alex notes 

in its Petitioner's Brief, this catch-all provision cannot demonstrate that the EQB actually 

considered the issues raised by the parties. The statement is a bare boilerplate disclaimer that 

does not explain how the Board evaluated the facts, evidence, and legal analysis in arriving at its 

decision. The Board's statement therefore prevents a reviewing court from understanding that 

the issues dismissed by the Board were considered and weighed, and therefore provides no 

evidence of a fully-reasoned decision. See, e.g., Muscatell, 196 W.Va. at 598, 474 S.E.2d at 528 

(citing St. Mary's Hosp. v. State Health Planning and Development Agency, 178 W. Va. 792,364 

S.E.2d 805 (1987)) ("We have said, with respect to decisions of administrative agencies 

following from findings of fact and conclusions of law proposed by opposing parties, that the 

agency must rule on the issues raised by the opposing parties with sufficient clarity to assure a 

reviewing court that all those findings have been considered and dealt with, not overlooked or 

concealed"). 

Notably, the EQB order deemed erroneous by this Court in Sierra Club v. Patriot 

Mining for failing to address its disregard of meaningful evidence also included the same exact 

5 Specifically, the EQB stated that "[a]1I proposed findings submitted by the parties have been considered 
and reviewed in relation to the adjudicatory record developed in this matter. All argument ofcounsel, 
proposed findings of fact and conclusions of law have been considered and reviewed in relation to the 
aforementioned record, as well as to applicable law. To the extent that the proposed findings of fact, 
conclusions of law and arguments advanced by the parties are in accordance with these findings of fact, 
conclusions and legal analysis of the Board and are supported by evidence, they have been adopted in 
their entirety. To the extent that the proposed findings, conclusions, and arguments are inconsistent 
therewith, they have been rejected. Certain proposed findings and conclusions have been omitted as not 
relevant or necessary to a proper decision. To the extent that the testimony of the various witnesses is not 
in accord with the findings stated herein, it is not credited." A.R.6-7. 
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disclaimer. See Supplemental Final Order, 1O-34-EQB, Sierra Club v. Patriot Mining Company, 

Inc., p. *7 (July 30, 2012) (attached as Exhibit 1). Therefore, contrary to the Conservancy's 

argument, this disclaimer is not alone sufficient to explain why the Board dismissed various 

facts, evidence, testimony, and/or analysis. 

The Conservancy also includes a puzzling discussion of Citizens Bank of Weirton 

v. W. Va. Bd ofBanking and Fin. Inst., 160 W.Va. 220, 233 S.E.2d 719 (1997) in accusing Alex 

of "attempting to raise the bar for the Board's decision." Respondents' Br., p. II. They compare 

the tindings at issue in Citizens Bank to the Board's findings here and posit that if the Citizens 

Bank findings were sufficient, then so too are the Board's. Id. ("The tindings of fact and 

conclusions of law at issue in [Citizens Bank] were short enough that this Court reproduced them 

in its decision. There were six findings of fact, one simple sentence each, and one conclusion of 

law. That is a far cry from the 13-page order from the Board in this case. ") (citations omitted). 

However, a simple reading of Citizens Bank shows that the findings at issue there 

were rejected by this Court. See Citizens Bank, 160 W.Va. at 223 ("The primary question 

presented on the merits is whether the Board's simple restatement in its order of the statutory 

language found in W.Va. Code, 3IA-4-6 (1969) without more constituted sufficiently specific 

findings of fact to comply with W.Va. Code, 29A-5-3 (1964). We think that they were not.") 

(emphasis added). As a result, this Court remanded the Citizens Bank order to the appropriate 

state agency so that it could present "a proper explanation of its action to the trial court." Id at 

232. Ironically, the order that the Conservancy believes "sets the bar" for sufficient agency 

decisionmaking is actually a prime example of an order that this Court considers erroneous. 

Therefore the Conservancy's comparison of the Citizens Bank order to the EQB's Order actually 

supports Alex's position that the Board's order is insufficient. 
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II. 	 THE EQB FAILED TO ARTICULATE A FINDING OF REASONABLE 
POTENTIAL. 

The Circuit Court concluded that the Board's conclusory paragraph, which recites 

statutory language6 regarding the Permit's ability to comply with applicable state water quality 

standards, qualities as a sufficient finding of reasonable potential. A.R. 27 (quoting EQB Final 

Order, A.R. 13). As Alex argues in its Petitioner's Brief, without providing any further 

explanation, the EQB's conclusory statement is insufficient to constitute a reasoned finding. 

Citizens Bank, 160 W.Va. at 231, 233 S.E.2d at 727 ("Whenever an agency may be permitted to 

state its findings of fact in bare statutory language, the decision may be rendered by a clerk or 

secretary who has been given the agency's ultimate conclusion, i.e., in this case, 'application 

granted,' and assigned the task of filling in the appropriate form. This is not the rational thought 

process contemplated by the Administrative Procedures Act."). Rather than point to an 

explanation of the Board's conclusory statement in the Final Order, the Conservancy simply 

offers the sophomoric response that Alex is "insisting that the Board must use the magic words 

'reasonable potential.'" Respondents' Br., p. 11. Yet, it is clear that Alex is not arguing for 

"magic words," but is arguing that the Board's Final Order does not explain how the evidence 

supports a finding of reasonable potential, and that the Circuit Court's Order provides no further 

rationale or support for such a finding. Accordingly, both the Board's and Circuit Court's Final 

Orders are erroneous. 

III. 	 THE EQB FAILED TO GIVE ANY CONSIDERATION TO WVDEP'S 
INTERPRETATION OF ITS OWN SELENIUM GUIDANCE. 

Both Alex and WVDEP urged the EQB to defer to WVDEP's interpretation of its 

own Selenium Guidance. A.R. 36-37, 70-71. See a/so A.R. 270-71 (Alex's opening statement at 

b See 33 U.S.C. §§ 131 1(b)(1 )(C), 1342(a)(1)-(2) (requiring effluent limits that ensure compliance with 
water quality standards). 
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March 14, 2013 hearing: "I would just ask the Board to keep in mind through these proceedings 

[the Selenium Guidance] is DEP's policy. They wrote it. They apply it every day. They are in 

the best position to tell the Board what it means. You will hear a lot of disagreement, but I think 

that the tie, if you will, goes to DEP if there is one. To the extent there's any ambiguity, the 

important point is what DEP, who wrote the policy, meant when it wrote it and how it applies it, 

and I think its interpretation is entitled to deference."). 

The EQB did not address Alex and WVDEP's argument that the Board should 

consider WVDEP's interpretation of its own policy. Instead, the Board misinterpreted Alex and 

WVDEP's argument as offering WVDEP's permitting decision requires deference despite the de 

novo standard that governs EQB appeals. A.R. 3. Yet, Alex and WVDEP were simply urging 

the Board to give weight to WVDEP's interpretation of its own selenium policy - not for the 

Board to defer to WVDEP's ultimate decision in issuing the Permit without effective selenium 

limits. 

The Conservancy argues at length that the EQB gave proper consideration to 

WVDEP's interpretation of its Selenium Guidance. Respondents' Br., pp. 12-15. However, 

those reasons were never given by the Board. The only reason given by the Board for 

disregarding how WVDEP interprets its Selenium Guidance is that EQB appeals are governed by 

the de novo standard of review. A.R.3. "[A]n agency's discretionary order [must] be upheld, if 

at all, on the sanle basis articulated in the order by the agency itself[.]" Webb v. W. Va. Bd. of 

Med., 212 W.Va. 149, 158,569 S.E.2d 225,234 (2002) (quoting Burlington Truck Lines, Inc. v. 

United States, 371 U.S. 156, 168-69 (1962)). If the grounds the agency provides are "inadequate 

or improper, the court is powerless to affirm the administrative action by substituting what it 
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considers to be a more adequate or proper basis." ld (quoting SEC v. Chenery Corp., 332 U.S. 

194, 196 (1947)). 

The Circuit Court adopted the Conservancy's proposed conclusion that "[t]he 

Board gave the proper consideration to WVDEP's interpretation of the Selenium Guidance," 

verbatim. A.R.23. However, that conclusion is not reflected in the Board's Final Order. This 

Court has held that agency interpretations of non-statutory authorities such as WVDEP's 

Selenium Guidance are due recognition and at least some degree of consideration. Appalachian 

Power Co. v. Tax Dept. of West Virginia, 195 W.Va. 573, 583, 466 S.E.2d 424, 434, n.7 ("We 

are obligated to give appropriate consideration to all agency interpretations (which many of our 

cases have referred to as deference) .... To say that we give it 'no deference' implies that we do 

not even consider the interpretation. which is not the case.") (emphasis added). There is no 

indication in the Board's Final Order that it even acknowledged WVDEP's interpretation of its 

own Selenium Guidance document. Accordingly, both the EQB's and Circuit Court's Final 

Orders are erroneous. 

CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that this Court reverse 

the Final Order of the Circuit Court as well as the EQB's Final Order. 

Respectfully submitted, 

Doug as J. Crouse (WV Bar No. 11094) 
Jackson Kelly PLLC 
500 Lee St. East, Suite 1600 
Charleston, WV 25301 
(304) 340-1000 
dcrouse@jacksonkelly.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 21th day of July, 2014, true and accurate copies of the 

foregoing Petitioner Alex Energy, Ine.'s Reply Brief were deposited in the u.s. Mail 

contained in postage-paid envelopes addressed to counsel for all other parties to this appeal as 

follows: 

Amy Vernon-Jones c. Scott Driver 

Appalachian Mountain Advocates Office of Legal Services 

P.O. Box 507 WVDEP 

Lewisburg, WV 24901 601 5th 

Counsel for Petitioner Alex Energy, Inc. 

10 




Exhibit 1 




A.R.38 


ENVIRONMENTAL QUALITY BOARD 

CHARLESTON~ WEST VIRGINIA 


SIERRA CLUB, 

AppeJlan~ 

v. Appeal No. IO-34-EQB 

THOMAS L. CLARKE, DIRECTOR 
DIVISION OF MINING AND 
RECLAMATION, DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Appellee, 

and 

PATRIOT MINING COMPANY, INC., 

Intervenor. 

SUPPLEMENTAL FINAL ORDER1 

On September 3, 20 I 0, the Sierra Club ("Appellant") filed the above referenced 

appeal of West Virginia decision by the Department of Environmental Protection 

("WYDEP" and/or "Appellee'') to approve National Pollutant Discharge Elimination System 

("NPDES") Pennit Number WYI 017535 Modification Number 9 ("the Permit") on August 

9,2010. 

An evidentiary hearing on the matter was held before a court reporter and a quorum 

ofthe Environmental Quality Board ("EQB" and/or "Board") on December 14, 15, 16, and 

17,2010. Peter Morgan, Esquire, and Joseph Lovett, Esquire, represented the Sierra Club 

'an September 20, 20 II, Kanawha County Circuit Judge James Stucky ordered this Board to make 
supplemental findings and conclusions associated with its March 15, 20 II Final Order. 



A.R.39 


at the hearing. Jennifer Hughes, Esquire, represented the WVDEP. Robert McLusky, 

Esquire. and James Snyder, Esquire. represented Patriot Mining Company, Inc. 

r'lntervenor" andlor"Patriot"). Prior to that hearing, the Board granted Appellant's motion 

for a stay of the pennit pending final order of the Board. Bd. Order of 11/18/10. 

The Board heard testimony from twelve witnesses during the December hearing: 

Evan Hansen, Margaret Palmer, Ph.D., Emily Bernhardt. Pd.D., Pat Campbell, Paul 

Ziemkiewicz, Ph.D., Robert Gensemer, Ph.D., Scott Mandirola, Ronald Hamric, Jessica 

Yeager, Carys Mitchelmore, Ph.D., Vaughn Miller, Ryan King, Ph.D., and Jeffrey Parsons. 

Exhibits admitted included: Board's Exhibit ); Appellant's Exhibits 1-43; Appellee's 

Exhibits 1-7, and Intervenor's Exhibits I-IS. Ed Snyder, Ph.D., Chainnan of the Board, 

conducted the meeting with other members in attendance: Scott Simonton, Ph.D., James Van 

Gundy, Ph.D., Ted Annbrecht, and William Gillespie. 

At the conclusion of the hearing and after the transcript was received the Board set 

forth a time frame for the parties to submit proposed fmdings offact and conclusions oflaw 

for consideration. The Board reviewed the arguments of counsel, statutes, regulations, 

transcript, and briefs and REMANDED the modification for actions consistent with the 

Final order issued March 25, 2011. WVDEP and Patriot filed a timely appeal ofthe Board's 

order and challenged the fmdings and conclusions associated with conductivity, sulfates, and 

Total Dissolved Solids C'TDS"). The remainder of the Board's order of March 25, 2011, 

including the sections related to a reasonable potential analysis for arsenic and set limits for 

both manganese and selenium, were not challenged and therefore remain in effect. 
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A.R.40 

On September 20. 201 I. the Kanawha County Circuit Court ("Court") remanded this 

Board's Final Order ofMarch 25.201 I, and ordered this Board to file supplemental findings 

and conclusions related to conductivity, sulfates. and TDS. Notably, the Court also 

dismissed the appeal from its docket upon remand to this Board. 

This Board conducted a hearing on the Court's order and requested the parties to 

submit briefs interpreting the Court's order. In November, 2011, two members ofthe Board 

that participated in the March 25, 20 II, decision were replaced by two new members of the 

Board. Dr. James Van Gundy and Mr. Ted Armbrecht were replaced by Dr. Charles 

Somerville and Dr. Mitch Blake. 

A quorum of the Board, Dr. Snyder, Dr. Simonton, and Mr. Gillespie. all ofwhich 

participated in preparation and decision dated March 25, 2011, detennined that oral 

argument was not necessary for the Board to file a Supplemental Final Order. On April 12, 

2012, counsel for Patriot wrote a letter to the Chairman and members of this Board 

requesting that the Board remand the modification to the WVDEP to take action consistent 

with changes in law and policy that have occurred since the Board issued its order in March 

2011. Dr. Mitch Blake and Dr. Charles Somerville reviewed the transcripts, records, 

pleadings, and prior orders of the Board. By a vote of three members to two the Board 

declines to change its March 25, 2011, decision and reaffirms its March 25, 2011, fmdings 

and adopts this supplemental order in support of its prior findings and conclusions. In so 

doing, the majority ofthe Board remands the Permit for action consistent with the March 25, 

2011, order and this supplemental order. Mr. William Gillespie and Dr. Mitch Blake voted 
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~.R. 41 

to remand the modification back to WVDEP without instruction. The minority may submit 

an opinion at a later date. 

STANDARD OF REVIEW 

The Board hears appeals of orders issued by Appellee in accordance with W.Va. 

Code § 22B-I-7. The Board does not afford deference to the Director's decision, but rather, 

the Board acts independently on the evidence before it. W. Va. Division ofEnvtl. Protection 

v. Kingwood Coal Co., 200 W.Va. 734, 745,490 S.E.2d 823, 834 (1997). Under W.Va. 

Code § 22B-I-7(g), the Board "shall make and enter a written order affirming, modifying 

or vacating the order, permit or official action of the chief or secretary, or shall make and 

enter such order as the chief or secretary should have entered." 

STATEMENT OF ISSUES 

The issues raised by this appeal of Modification Number 9 of WVINPDES Permit 

WVIOI7535 included: 

A. 	 The WVDEP erred by not performing a reasonable potential analysis, and not 

setting effluent discharge limitations based on this analysis, for specific 

conductivity, TDS, or sulfate; 

B. 	 The WVDEP erred by not performing a reasonable potential analysis, and not 

setting effluent discharge limitations based on this analysis, for Coal 

Combustion Waste ("CCW'') constituents including but not limited to 

antimony, arsenic, barium, beryllium, cadmium, chromium, copper, lead, 

mercury, nickel, selenium, silver, thallium, and zinc. 
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A.R.42 


C. 	 The WVDEP erred by not performing a reasonable potential analysis, and not 

setting effluent discharge limitations based on this analysis, for whole 

effluent toxicity, and 

D. 	 The WVDEP erred by not including effluent discharge limitations for 

manganese for outlet 00 I. 

DISCUSSION 

At hearing and in brief, Appellants argued that the Clean Water Act requires 

WVDEP to include effluent limits in all West Virginia NPDES permits sufficient to ensure 

compliance with all applicable water quality standards, including both numeric and narrative 

water quality standards. The Board agrees and finds the process for determining what limits 

to include in a permit requires WVDEP to conduct an analysis of the reasonable potential 

for a discharge to cause or contribute to an excursion of a standard. In this case, however, 

the WVDEP overlooked or discounted information that, had it been considered, would have 

compelled WVDEP to include effluent limits in the permit for conductivity, sulfate, and 

IDS in order to prevent violations of West Virginia's narrative water quality standards. 

WVDEP also overlooked or discounted information that, had it been considered, would have 

compelled the agency to include effluent limits in the permit for selenium, manganese, and 

possibly arsenic. 

The Board finds that WVDEP may not avoid consideration ofnarrative water quality 

standards when issuing discharge permits. The limits WVDEP sets forth in a WVINPDES 

permit must ensure compliance with all applicable water quality standards, including 
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A.R.43 


narrative water quality standards. See 33 U.S.C. § 131 1 (b)(I(A) and (C); 40 C.F.R. § 

1 22.44(a)( I) and (d)( I). 

West Virginia's narrative standards prohibit discharges of "[m]aterials in 

concentrations which are harmful. .. to... aquatic life" (47 C.S.R. § 2-3.2.e) or that cause 

"significant adverse impacts to the ... biological components ofaquatic ecosystems." (47 

C.S.R. §§ 2-3.2.i)2. 

The Board finds that a growing body of science has demonstrated that discharges 

from surface coal mines in Appalachia are strongly correlated with and cause increased 

levels of conductivity, sulfate, and IDS in water bodies downstream from mines. The 

science also demonstrates that these discharges cause harm to aquatic life and significant 

adverse impacts to aquatic ecosystems in these streams. 

The Board finds that Appellant demonstrated that discharges from the NewHill West 

Surface Mine and other similar mines in the Scotts Run watershed contain levels of 

conductivity, sulfate, and TDS above the limits known to cause harm to aquatic life and 

significant adverse impacts to aquatic ecosystems. While the majority of the Board sees 

conductivity as a statewide concern. The Board wants to make clear that this decision ofthe 

Board is specific to the Scotts Run watershed and the conductivity levels demonstrated at 

that site. 

2Tbe West Virginia Legislature passed legislation requiring WVDEP to promulgate regulations that 
define how the narrative standard shall be protected. However, the legislation includes a proviso that does not 
allow the use of measurements that would establish less protective standards or requirements. 
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FINDINGS OF FACT 

All proposed findings submitted by the parties have been considered and reviewed 

in relation to the adjudicatory record developed in this matter. All argument of counsel, 

proposed findings of fact and conclusions of law have been considered and reviewed in 

relation to the aforementioned record, as well as to applicable law. To the extent that the 

proposed findings of fact, conclusions of law and arguments advanced by the parties are in 

accordance with these findings offact, conclusions and legal analysis ofthe Board and are 

supported by evidence, they have been adopted in their entirety. To the extent that the 

proposed findings, conclusions, and arguments are inconsistent therewith, they have been 

rejected. Certain proposed findings and conclusions have been omitted as not relevant or 

necessary to a proper decision. To the extent that the testimony of the various witnesses is 

not in accord with the findings stated herein, it is not credited. The Board adopts its prior 

findings offact and conclusions of law and supplements that order with the following: 

I. 	 The New Hill West Surface Mine is a surface coal mining facility located in the 

Scott's Run watershed and operated by the Patriot. Appellants' Ex. 3 at p. 1. 

2. 	 The West Virginia Division of Mining and Reclamation, Department of 

Environmental Protection ("DEP"), issued WVINPDES Pennit WVI 01 7535, 

Modification No.9 (''the pennit"), to Patriot on August 9, 2010. 

3. 	 The site of the New Hill West Surface Mine was partially mined previously. Tr. 

12117/2010,8:4-9 (Hamric Direct); Intervenor Ex. 1. 
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4. 	 Modification 9 addresses discharge from four outlets - Outlets 00 I, 006, 026, and 

027 - which discharge to an unnamed tributary of Scotts Run and to Scotts Run, 

which ultimately flows into the Monongahela River. At. Ex. 3, pp. 1-5. Outlet 00 I 

was originally constructed as part ofprevious surface mining operations on the site. 

Tr. 12/17/2010,11:17-18 (Hamric Direct). 

5. 	 The Board finds that under its new guidance, issued by WVDEP two days after this 

Modification was approv~ NPDES permits for surface mines will require twice

per-month effluent monitoring forTDS, specific conductance, and sulfate. WVDEP 

also requires IDS, conductivity, and sulfate analyses for each outlet used in WET 

testing. 

6. 	 The permit does not contain an enforceable effluent limit for conductivity.ld. 

7. 	 The permit does not contain an enforceable effluent limit for sulfate. Id. 

8. 	 The pennit does not contain an enforceable effluent limit for IDS. Id. 

9. 	 The Board held a four-day hearing on December 14, 15, 16, and 17,2010, at which 

the parties presented testimonial and documentary evidence. 

Conductivity, Sulfate, Total Dissolved Solids: 

10. 	 Numerous scientific studies show that streams located below surface mines in West 

Virginia and other parts ofAppalachia experience increased levels ofconductivity 

and TDS due to elevated concentrations of sulfate, calcium, magnesium, and 

bicarbonate ions. Appellants' Ex. 22 at p. 1; Appellants' Ex. 23 at p. 718. 
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II. 	 Surface mining in Appalachia fragments and exposes rock and releases high 

concentrations ofsuI fate and other ions. Appellants' Ex. 33 at p. 4; Appellants' Ex. 

23 at p. 717. 

12. 	 Conductivity-also referred to as specific conductance- is a measure ofthe presence 

of these ions in discharges or receiving streams. Appellants' Ex. 33 at p. 4. 

13. 	 A high correlation between levels of sulfate and levels of conductivity in a 

waterbody indicate that surface mining is the primary source of the elevated 

conductivity in that waterbody. Appellants' Ex. 33 atp. 4, 7; Tr. 12/1412010,211:8

23 (Palmer Direct); Tr.121l4/20 10,276:8-18.277: 11-24, 278: 1-8 (Bernhardt Direct). 

14. 	 Numerous scientific studies have documented significant changes in stream macro 

invertebrate communities directly downstream ofsurface mining operations and have 

shown that these declines are caused by several factors including the combined 

effects of heightened concentrations of ions - including sulfate - as indicated by 

elevated levels ofconductivity and TDS. Appellants' Ex. 33 at p. 4; Appellants' Ex. 

22; At. Ex. 23; Tr. 1211412010,218:1- 219:20 (Palmer Direct). 

15. 	 Elevated levels of conductivity, sulfate, and IDS associated with mine discharges 

cause direct impacts to aquatic organisms by acting as a stressor, and by disrupting 

water and ion balance. Appellants' Ex. 22 at p. 1; Tr.I2I14/2010, 305:11- 306:13 

(Bernhardt Direct). 

16. 	 Dr. Margaret Palmer testified that "conductivity is an extremely robust indicator of 

water quality problems in these mining regions". Tr. 12/14/10, p. 219. 
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17. 	 EPA has indicated, including in a comment letter submitted to WVDEP on the draft 

permit, that levels ofTDS should be kept below 500 mgt'l in order to avoid biological 

impairment. Appellants' Ex. 6. 

IS. 	 Macro invertebrate community composition is a very important component of the 

health ofaquatic ecosystems in West Virginia streams. Tr. 12/1412010.246:7- 249:5 

(Palmer Direct). 

19. 	 Different macro invertebrate genera play very different roles in aquatic ecosystems. 

Tr. 12/1412010,236:13- 237:4 (Palmer Direct). 

20. 	 In healthy West Virginia streams, mayflies make up approximately 30% of the 

insects in the streams (Tr.12/l4/2010, 242:12-16 (Palmer Direct); Appellants' Ex. 

26); whereas in streams below coal mines with conductivity levels above 500 flS/cm 

the percentage of mayflies drops to 11% (Tr.l, 247:11-13 (Palmer Direct); 

Appellants' Ex. 26). 

21. 	 At hearing, Dr. Palmer testified that when such a shift occurs, "there's no question" 

that "the stream will function differently from the way it functioned before you lost 

the mayflies." Tr.12/14/201O, 247:17-20 (Palmer Direct). 

22. 	 A reduction in macro invertebrate genera in stream ecosystems in West Virginia can 

have major impacts on stream function, including reduced primary production (food 

creation) and increased sedimentation (Tr. 12114/2010, 232:5-17, 236: IS- 237:4 

(Palmer Direct», which in tum can have a significant impact on higher trophic levels 
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like birds and fish. as a reduction in their food supply can cause reductions in bird 

and fish abundance and diversity (Tr. 12/14/2010,227: 13-20 (Palmer Direct». 

23. 	 If too much biodiversity is lost., ecosystem function collapses. Tr. 12/14/2010,246:7

22,248:20- 249:5 (Palmer Direct). 

24. 	 The Board finds that the disruption ofcommunity composition crucial to functioning 

ecosystems constitutes harm to aquatic life and a significant adverse impact to 

aquatic ecosystems. 

25. 	 Increased levels ofconductivity, sulfate, and TDS lead to significant disruptions to 

macro invertebrate communities, including the extirpation ofecologically important 

macro invertebrate taxa, and to population shifts toward more pollution-tolerant taxa. 

Appellants'. Ex. 33; Appellants'. Ex. 23; Tr. 12/14/2010, 245:2- 249:5 (Palmer 

Direct); Tr. 12114/2010,295:17-23 (Bernhardt Direct). 

26. 	 The loss of stream macro invertebrate communities, in tum, leads to substantial 

impacts on fish, amphibian, and bird populations that rely on these communities as 

a food source. Tr. 12/14/2010,232:5-17,233:1-15,249:23- 250:4 (Palmer Direct); 

Appellants' Ex. 25. 

27. 	 Direct impacts from coal mining associated with elevated levels ofconductivity are 

not restricted to macro invertebrates. An analysis ofa data set from Kentucky that 

includes information on fish taxa, and that was analyzed in the same manner as the 

West Virginia macro invertebrate data, demonstrates a community level response for 
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the fish taxa at conductivity levels ofapproximately 200 J,1S/cm. Appellants' Ex. 38; 

Tr. 12/15/20 10, 167:4- 168:24 (King Direct). 

28. 	 The scientific studies that have addressed the issue have established an 

"exceptionally strong correlation between both sulfates and conductivity with 

degradation ofaquatic life." Tr. 12/17/2010, 128:23- 129: I (Palmer Rebuttal). 

29. 	 It is a fundamental principle of scientific inquiry that a relationship initially 

described as a strong correlation will eventually be considered a causal relationship 

when, as here, that result is supported by multiple lines ofevidence. Tr. 12/17/2010, 

130:7- 132: 14 (Palmer Rebuttal). 

30. 	 The consistency of the correlations identified in the research on the relationship 

between elevated conductivity from mine discharges and impacts to aquatic 

organisms has been so strong that it has led scientists to conclude that "collectively, 

there's a considerable amount of evidence that strongly suggests that conductivity 

associated with mine drainage is causing impairment - biological impairment in 

streams." Tr. 12/17/2010, 156:3-6 (King Rebuttal). 

31. 	 WVDEP considers streams with levels of conductivity above 1,500 J,1S/cm to be 

potential sites for golden algae outbreaks. Tr. 1211612010,24:20- 25:4 (Campbell 

Cross). 

32. 	 Despite long-standing and abundant evidence within the WVDEP's watershed 

database for biological damage (evidenced by low WVSCI scores) in circumneutral 

to mildly alkaline streams draining surface mines in the West Virginia coalfields, the 
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WVDEP has made little attempt either to determine the cause of such damage, or to 

limit it. 

33. 	 The Board (EQB) takes note ofthe fact that WVSCI scores for Scott's Run show that 

it is currently biologically impaired, yet whole effluent toxicity (WET) testing ofthe 

same stream shows it to be non-toxic by that measure. Sierra Club Exhibit 18, Tr. 

12/14/2010,118:10-119:18 (Hansen Direct). 

34. 	 The Board finds there is a rift between toxicity information supplied by the 

historically employed measures of aquatic toxicity and the survival of 

macroinvertebrates in actual streams. The Board finds that WET testing alone is not 

necessarily protective of the narrative standard. 

35. 	 Statistical analysis of WVDEP's own watershed database by EPA scientists and 

Appellant's witnesses demonstrated that even small amounts of mining disturbance 

within a watershed may cause a significant decline in WVSCI scores. 

36. 	 Dr. Bernhardt stated, "One ofthe things that I think is really important here and that 

was actually really surprising to us when we -- when we did the analyses was that we 

saw such a strong decline at that lowest level ofmining and that you do see a decline 

as you increase the intensity of mining, but that's relatively minor compared to the 

jump you get between no mining at all and the first category." Tr. 12114/10, p. 325. 

37. 	 The evidence supports the finding that the mixtures of ionic substances commonly 

associated with circum-neutral surface mine wastewaters are responsible for some 

significant portion of the biological damage that is observable in many streams 
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within the West Virginia coalfields. 

38. 	 Dr. Bernhardt testified, "We saw that sulfate and conductivity are incredibly well 

correlated and they are both very well correlated with significant declines in the 

diversity of taxa living in streams receiving these effluents." Tr. 12/14/ 10, p. 277. 

39. 	 On the strength ofthe evidence presented by the Appellants, the Board is convinced 

that mixed ionic salts, and perhaps particularly sulfates, represent a significant stress 

to stream communities in the Appalachian Plateaus region of West Virginia at 

relatively low concentrations and that conductivity is a useful and appropriate 

measure of these stressors. 

40. 	 The Appellant's evidence for biological damage due to surface mine drainage was 

un-refuted. 

41. 	 The Board finds that implementation ofpermit limits to properly address and protect 

the narrative criteria will result in protection ofthe streams and waters from further 

degradation. 

42. 	 The Board was persuaded by testimony in this case that mixed ionic stressors are the 

cause of the observed biological damage. The Board is convinced that the use of 

TOS, Sulfate, and conductivity as indicator parameters for such ionic mixtures is a 

scientifically defensible and practical approach. 

43. 	 The most vigorous attack upon the Appellants case for a causal connection between 

stream conductivity and biological damage came from an Intervenor's witness, Dr. 

Robert Gensemer of GEl Consultants. Dr. Gensemer maintained that the 
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confounding factor analysis employed by Dr. Ryan King was flawed, particularly 

with respect to the consideration of habitat variables as a confounding factor. 

However, the Board finds that in a subsequent examination of Dr. King by Mr. 

Morgan, Dr. King convincingly defended the statistical analysis he had used and cast 

reasonable doubt as to the validity ofDr. Gensemer's criticism. Tr. 121 17/1 0, p.150. 

44. 	 The Board finds that Federal and State Law allows the use ofan indicator parameter 

for mixed ionic stressors. 

45. 	 Following 40 CFR 122.44-(d)-I-vi (C), the Board finds that the Appellants have 

presented a sound scientific argument for the use of conductivity (Specific 

Conductance) as an indicator parameter for the mixed ionic stressors frequently 

present in discharges from surface coal mining operations. 

46. 	 While WVDEP argues that there must be a single specific and identified chemical 

substance responsible for violation ofthe Narrative Standard before a numerical limit 

may be placed in a permit, 40 CFR 122.44-(d)-l-vi (e)l states, "(I) The permit 

identifies which pollutants are intended to be controlled by the use of the eftluent 

limitation." It appears then that a single indicator parameter may be used as 

representative of more than one pollutant. The Law further states (C)2, "The fact 

sheet required by 124.56 sets forth the basis for the limit, including a finding that 

compliance with the effluent limit on the indicator parameter will result in controls 

on the pollutant of concern which are sufficient to attain and maintain applicable 

water quality standards;". 
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47. 	 It should be noted that there are a number of water quality parameters including 

hardness. alkalinity. TDS. total suspended solids (TSS). biochemical oxygen demand 

(BOD). and chemical oxygen demand (COD) that measure a mixture of dissimilar 

substances rather than a single substance. 

48. 	 The Board finds that the evidence established that Specific Conductance is a reliable 

indicator parameter for the ionic stressors at issue in the case. 

49. 	 The Board rejects the WVDEP's argument that the science of conductivity 

measurement is too unsettled. Conductivity, both in the laboratory and in the field 

is a simple procedure and can be accompJished with lightweight, portable, battery 

operated devices. Tr. 12116110, p.36. 

50. 	 Appellee's expert witness in water treatment, Dr. Paul Ziemkiewicz, testified that he 

analyzed the effect additional mining would be on the IDS and sulfate 

concentrations in Scott's Run. Tr. 12116/10, p.86 (Ziemkiewicz testimony). 

51. 	 Dr. Ziemkiewicz testified that he calculated the flow and concentrations ofIDS and 

sulfates and determined the effect on the total loading in Scott's Run. An analysis 

of his calculations indicated that after taking into account "sampling noise" there 

would not be a difference in the conductivity and sulfate levels in the stream during 

mining. Tr. 12116/10, p.90; Appellee Ex. 7). 

52. 	 In the Upper Monongahela Watershed, 90 percent of the streams that have a 

conductivity over 500 have a WVSCI score that is impaired 12114/10 Tr., p.299 
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(Bernhardt testimony). "With conductivities over 300, basically about 65 percent of 

your streams are classified as impaired." Tr. 12/14/10, p.31 0 (Bernhardt testimony). 

53. 	 The Board finds the fact that EPA's scientists, Dr. Bernhardt's group, and Dr. King's 

group each analyzed the data from the WVDEP Watershed database employing 

different methodologies and yet derived an essentially identical number for a 

protective conductivity standard is a powerful argument for an in-stream 

conductivity standard of300 microsiemenslcm. However, the Board sees it as the 

WVDEP's obligation and duty to develop permit limits that are protective of the 

receiving stream. 

54. 	 The unrefuted testimony ofDr. Bernhardt (Tr. 12/14/10, p. 341) established that even 

when dealing with a receiving water that is already impaired with respect to WVSCI 

scores, additional loading ofoffending pollutant(s) may cause additional damage to 

the macroinvertebrate community in the affected area and may also extend the area 

ofbiological impairment in the downstream direction. 

55. 	 The Board finds the testimony by Dr. Palmer (Tr. 12114/10, p.222) establishes that 

increased levels of sulfate ion is a reliable signature of surface mining. The 

testimony also established that elevated conductivity co-occurring with elevated 

levels of sulfate is more clearly correlated with the biological damage indicated by 

a decrease in WVSCI scores. While the TDS parameter is highly correlated with 

conductivity, they do not measure the same thing. TDS measures the actual mass of 

dissolved solid materials in solution, Conductivity (Specific Conductance) measures 
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the total ionic activity of the solution. TDS includes both ionic and non-ionic 

substances while Specific Conductance measures ionized substances only. 

56. 	 The Board finds the correlation between levels of sulfate and conductivity in the 

Upper Monongahela indicates that coal mining is the source ofconductivity in this 

watershed. Appellants' Ex. 29; Tr. 12/14/2010,292:8- 293:4 (Bernhardt Direct). 

57. 	 Conductivity levels measured at monitoring station TS237 in Scotts Run near the 

mouth of the stream where it enters the Monongahela River between January 2002 

and January 2010 range from approximately 500 to 2,000 J,1S/cm. Appellants' Ex. 

16atp.I;Tr.121141201O,112:7-12(HansenDirect). 

58. 	 Conductivity levels in the effluent from outlet 001, one ofthe outlets covered by the 

permit, measured 1,3]6 J,1S/cm on April 21, 2007. Appellants' Ex. 17; Tr. 

J211412010, 115:9-10 (Hansen Direct). 

59. 	 Conductivity levels measured at instream monitoring point WVM 6-F-0 just 

downstream from the New Hill Mine complex between June 2009 and May 2010 

ranged from approximately 1,300 to 2,100 J,1S/cm. Appellants' Ex. 17; Tr. 

12114/2010, 116:11-12 (Hansen Direct). 

60. 	 Sulfate levels measured at monitoring station TS237 between January 2002 and 

January 2010 ranged as high as 1,100 mgll. Appellants' Ex. 16 at p. 2; Tr. 

12114/2010, 112:15-20 (Hansen Direct). 

61. 	 Sulfate levels in the effluent from outlet 001, one of the outlets covered by the 

pennit, measured 390 mgll on April 21, 2007. Appellants' Ex. 17. 
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62. 	 Sulfate levels measured at instream monitoring point WVM 6-F-0 just downstream 

from the New Hill Mine complex between June 2009 and May 2010 ranged from 

approximately 670 to 1170 mgt!. Appellants' Ex. 17. 

63. 	 TDS levels measured at monitoring station TS237 between January 2002 and 

January 2010 range from approximately 250 to 1,600 mglJ. Appellants' Ex. 16 at p. 

3; Tr. 12/14/2010, 113:2-6 (Hansen Direct). 

64. 	 IDS levels in the effluent from outlet 001, one of the outlets covered by the pennit, 

measured 908 mgll on April 21, 2007. Appellants' Ex. 17. 

65. 	 IDS levels measured at instream monitoring point WVM 6-F-0 just downstream 

from the New Hill Mine complex between June 2009 and May 2010 ranged from 

approximately 1,060 to 1,740 mglJ. Appellants' Ex. 17. 

66. 	 Water quality and macro invertebrate data from sites in the Upper Monongahela 

watershed indicate that macro invertebrate community health in this region has 

declined in areas with high conductivity and high sulfate. Appellants' Exs. 30,31, 

32; Tr. 12/14/2010,293: 17- 295:23 (Bernhardt Direct). 

67. 	 Benthic macro invertebrate data from Scotts Run demonstrates that certain tributaries 

upstream from recent mining activities, including tributaries upstream from the New 

Hill West Surface Mine, host a wider diversity of macro invertebrates, including 

several sensitive genera, than areas downstream of recent surface mining. Tr. 

1211712010,158:14-160:13 (King Rebuttal}. 
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68. 	 There are no barriers to the repopulation of downstream areas by the upstream 

communities should levels ofconductivity, sulfate, and TDS in the downstream areas 

be brought back below levels that are harmful to these communities. Tr. 12/17/20 I 0, 

160:24- 161: 1 (King Rebuttal). 

69. 	 New discharges that contribute to and perpetuate elevated levels of conductivity, 

sulfate, and TDS prevent the repopulation of stream areas by diverse assemblages 

ofnative macro invertebrates and the reestablishment ofhealthy aquatic ecosystems. 

Tr. 12/17/2010, 160:44 - 161: I (King Rebuttal). 

CONCLUSIONS OF LAW 

Standard ofReviewlBurden of Proof: 

I. 	 The Board hears appeals of orders issued by Appellee in accordance with W. Va. 

Code § 22B-1-7. 

2. 	 The Board does not afford deference to the Director's decision, but rather, the Board 

acts independently on the evidence before it. W. Va. Division ofEnvtl. Protection 

v. Kingwood Coal Co., 200 W. Va. 734, 745,490 S.E.2d 823, 834 (1997). 

3. 	 Under W. Va. Code § 22B-I-7(g), the Board "shall make and enter a written order 

affirming, modifying or vacating the order, permit or official action of the chief or 

secretary, or shall make and enter such order as the chief or secretary should have 

entered." 

4. 	 To prevail in this appeal, Appellant must raise an issue with sufficient evidence to 

support a finding that the Appellee's decision was incorrect. Wetzel County Solid 
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Waste Auth. V. ChieJ; Ollke (~lWa.vte Management. Div. ~lEnvtl. Protection, Civil 

Action No. 9S-AA-3 (Circuit Court of Kanawha County, 1999). 

5. 	 If Appellant does so. then the burden shifts to the Appellee to produce evidence 

demonstrating that its decision was sound, regardless ofAppellant's evidence. Jd. 

Appellant then has an opportunity to show that the evidence produced by the 

Appellee is pre-textual or otherwise deficient. Id. 

Sufficiency of the Permit to Ensure Protection of State Water Quality Standards: 

6. 	 The Board finds the pennit is unlawful because it fails to include enforceable 

effluent limits sufficient to ensure protection of West Virginia's narrative and 

numeric water quality standards. 

7. 	 The CWA and its implementing regulations require that the limits WVDEP sets forth 

in an NPDES pennit must ensure compliance with all applicable water quality 

standards, including narrative water quality standards. See 33 U.S.C. § 

1311(b)(I)(A) and (C);40 C.F.R. § 122.44(a)(I) and (d)(I). 

8. 	 The WV /NPDES rules for coal mining facilities specifically apply and carry out this 

federal requirement, stating "The discharge or discharges covered by a WVINPDES 

pennit are to be of such quality so as not to cause violation of applicable water 

quality standards adopted by the Department ofEnvironmental Protection, Title 47, 

Series 2." 47 C.S.R. § 30-S.1.f. 

9. 	 The U.S. Court of Appeals for the District of Columbia Circuit has observed, ''the 

rubber hits the road when the state-created standards are used as the basis for specific 

21 




A.R.59 

effluent limitations in NPDES permits." American Paper Institute, Inc. v. U.S. 

E.P.A., 996 F.2d 346, 350 (D.C. Cir. 1993). 

10. 	 The effluent limits in a WVINPDES permit "must control all pollutants or pollutant 

parameters (either conventional, nonconventional, or toxic pollutants) which [DEP] 

determines are or may be discharged at a level which will cause, have the reasonable 

potential to cause, or contribute to an excursion above any State water quality 

standard, including State narrative criteria for water quality." 40 C.F.R. § 

1 22.44( d)( I )(1). 

11. 	 West Virginia's narrative standards prohibit discharges of "[m]aterials in 

concentrations which are harmful ... to ... aquatic life" (47 C.S.R. § 2-3.2.e) or 

that cause "significant adverse impacts to the ... biological components ofaquatic 

ecosystems." (47 C.S.R. §§ 2-3.2.i). 

12. 	 The permit does not contain effluent limits sufficient to ensure compliance with the 

West Virginia standard prohibiting discharges of materials in concentrations which 

are harmful to aquatic life. 47 C.S.R. § 2-3.2.e. 

13. 	 The permit does not contain effluent limits sufficient to ensure compliance with the 

West Virginia standard prohibiting discharges that cause significant adverse impacts 

to the biological components ofaquatic ecosystems. 47 C.S.R. § 2-3.2.i. 

Limits on Conductivity, Sulfate, and Total Dissolved Solids: 

14. 	 West Virginia's water quality standards do not include numeric standards for 

conductivity, sulfate, or IDS. 

22 



A.R.60 

15. 	 For pollutants or poHutant parameters for which the state has not promulgated a 

numeric standard, WVDEP must conduct a reasonable potential analysis to 

determine whether that pollutant or pollutant parameter will cause, have the 

reasonable potential to cause, or contribute to an excursion above a narrative 

standard. 40 C.F.R. § 122.44(d)(I)(I). 

16. 	 Ifa reasonable potential exists for an excursion above a narrative standard, WVDEP 

must establish effluent limits for that pollutant. 40 C.F.R. § 122.44( d)( I )(vi). 

17. 	 The process for establishing permit-specific effluent limits to ensure compliance 

with narrative standards is distinct from the process for establishing generally 

applicable numeric standards, and "does not supplant - either formally or 

functionally - the CWA's basic statutory framework for the creation ofwater quality 

standards; rather, it provides alternative mechanisms through which previously 

adoptedwater quality standards containing narrative criteria may be applied to create 

effective limitations on effluent emissions." American Paper Institute, 996 F.2d at 

351 (emphasis in original). 

18. 	 Because high levels of conductivity cause conditions that violate state narrative 

water quality standards, because the discharge from surface coal mining facilities 

similar to the New Hill West Surface Mine are known to contain high conductivity 

levels, and because of scientific data establishing that discharges such as those 

proposed by the New Hill West Mine will lead to conductivity levels in the higher 

range than background in un-impacted streams, WVDEP should have concluded that 

the discharge of effluent from the New Hill West Surface Mine authorized by the 
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permit had the reasonable potential to cause or contribute to an excursion above a 

narrative water quality standard. 

19. 	 WVDEP erred when it failed to conduct such a reasonable potential analysis, and 

when it failed to include effluent limits for conductivity in the pennit. 

20. 	 Because high levels ofsulfate violate state narrative water quality standards and the 

discharge from surface coal mining facilities similar to the New Hill West Surface 

Mine have been demonstrated to have higher sulfate levels than background streams, 

and because instream monitoring in Scotts Run indicates that the stream sulfate 

levels exceed background levels of un-impacted streams, WVDEP should have 

concluded that the discharge of effluent from the New Hill West Surface Mine 

authorized by the permit had the reasonable potential to cause or contribute to an 

excursion above a narrative water quality standard. 

21. 	 WVDEP erred when it failed to conduct such a reasonable potential analysis, and 

when it failed to include effluent limits for sulfate in the permit 

22. 	 Because high levels ofIDS cause conditions that violate state narrative water quality 

standards, because the discharge from surface coal mining facilities similar to the 

New Hill West Surface Mine are known to exceed TDS levels ofbackground levels 

ofun-impacted streams, because actual discharges from at least one outlet covered 

by the penn it have exceeded IDS levels at higher levels, and because instream 

monitoring in Scotts Run indicates that the stream already exceeds IDS levels ofun

impacted streams, WVDEP should have concluded that the discharge of effluent 
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from the New Hill West Surface Mine authorized by the permit had the reasonable 

potential to cause or contribute to an excursion above a narrative water quality 

standard. 

23. 	 WVOEP erred when it failed to conduct such a reasonable potential analysis, and 

when it failed to include effluent limits for TOS in the permit. 

24. 	 The inclusion in the permit of twice monthly report-only monitoring requirements 

for conductivity, sulfate, and TOS does not excuse these errors because these 

monitoring requirements are not enforceable effluent limits. 

CONCLUSION 

The majority of the Board finds that the mining operation has the opportunity and 

potential to improve water quality. The majority ofthe Board directs that WVDEP use the 

EPA Guidance, coupled with Dr. Ziemkiewicz's calculated yields of solids, sulfate, and 

conductivity from the New West Hill site as a roadmap toward setting effective conductivity 

limits on the New West Hill permit. 

Because Scott's Run is currently biologically impaired, no significant additional 

ionic loading ofthe stream should be permitted. IfDr. Ziemkiewicz's calculations ( 12116/10 

Tr. p.90) are accurate, no significant additional ionic loading would occur. The Board urges 

the WVDEP to use Dr. Ziemkiewicz's calculations as a basis for setting numerical permit 

limits for sulfate and conductivity. In-stream values for these parameters measured 

downstream of the outfall( s) should not exceed the values immediately upstream of the 

outfall(s) by more than 2 percent. 
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Tbe Board finds there is a strong positive correlation between conductivity and 

diminished macro-invertebrate community health. While this decisiO.n is permit specific, the 

Board understands that head water stream communities may require a morc strict 

conductivity standard tban streams ofhigber stream order suc:h as Scotts Run. 

The Board finds that WVDEP erred in issuing the Pennjt without conducting a 

reasonable potential analyses and without including effluent Jimitsnecessary to ensure 

compliance with the state narrative and numeric water quality Sla11datd.'i. 

The majority of tho Board REMAJ\"])S this permit Modification Number 9 to the 

WVDEP to modify the Pennit to take action consistent with the written order of this Board 

in March 201 J and this supplemental order. The majority of the Board REMANDS this 

permit Modification Number 9 to WVDEP to modify tbe permit to require a reasonable 

potential analyses to be conducted for Conductivity, Sulfate. and IDS. 

The majority orthe Board finds that there is evidence ofimpainnent for conductivity 

of Sc:otts Run according to tbe WVDEP's usc of the WV Stream ConditiQJI Index. The 

Board REMANDS the permit Modification Number 9 to WVDEP Cor modification to 

require appropriate and enforceable limits for conductivity, sulfate, and TDS. 

ORDERED ami ENTERED this .2012.2J:i!: day of Sud j 
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