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"-lNTHE CIRClJITCOURTOf-KANAWHA COUNTY, WESTVIRGiNfk-

TIMOTHY WALKER, ,,.. '.' 
VI-\> i ¥' ", " 

r~,\~jAV;H;', tL .'rl. { 

Plaintiff, 

v. Civil Action No. 11-C-1740 
Honorable Charles E. King 

ELK RUN COAL COMPANY, INC. D/B/A 
REPUBLIC ENERGY AND ERIC SCOTT REDDEN, 

Defendants. 

AND 

ELK RUN COAL COMPANY, INC. D/B/A 

REPUBliC EN,ERGY, 


Third·Party Plaintiff, 

v. 

YASAR J. AKSOY, M.D.; CANOPIUS US 

INSURANCE, INC. (F/KIA OMEGA US INSURANCE 

INC.); RSUIINDEMNITY COMPANY; NATIONAL 

CASUALTY COMPANY; AND SCOTTSDALE 

INSURANCE COMPANY, 


Third-Party Defendants. 

ORDER GRANTING MOTION FOR SUMMARY 
JUDGMENT OF CANOPIUS US INSURANCE, INC. 

Came the 13th day of March, 2014, the parties to the above·styled action, by their 

respective counsel. Whereupon, the Court did hear the Cross-Motions for Summary 

Judgment ofElk Run Coal Company, Inc_. d/b/a Republic Energy ("Elk Run/Republic"), and 

Canopius US Insurance, Inc., flk/a Omega US Insurance, Inc. ("Canopius US"). Having 

considered the respective dispositive Motions of Elk Run/Republic and Canopius US, and 
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--Uieafgumentif 6f counsef,-ffie-Courr-croos- maKel1!e-folloWingfilldingsofract· antl--·· --.-

concll,Jsions of law: 

1. 	 The present action arises from an accident which occurred on or about May 

31, 2011. The accident involved the Plaintiff Walker, an employee of 

Medford Trucking . 

. 2. At the time of the subject accident, Medford Trucking was a coal hauler for 

Elk Run/Republic under the terms of a Hauling and Delivery Agreement. 

3. 	 On the date of the accident, Plaintiff Walker was seat belted in his Medford 

truck waiting for Elk Run/Republic to load the truck. It is undisputed that 

Walker was parked, as directed by Elk Run/Republic's employee, Eric 

Redden. Redden was in the process of loading the Medford truck when he 

reportedly passed out, and drove Elk Run/Republic's end-loader into the 

Medford truck, flipping or knocking the truck over. As a result of the accident, 

Plaintiff Walker has presented a claim for injuries and damages. Plaintiff 

Walker's suit is against Elk Run/Republic, and its employee, Redden. 

Medford Trucking is not a party to the Walker action. 

4. 	 In his Complaint. Plaintiff Walker alleges Elk Run/Republic's direct liability 

and its vicarious liability for Redden's acts and omissions. Plaintiff Walker 

does not assert that Elk Run/Republic has any vicarious liability as a result 

of any act or omission by Plaintiff Walker, or by Plaintiff Walker's employer, 

Medford Trucking. 

5. 	 In fact, Elk Run/Republic has, by stipulation and responses to Requests for 

Admissions, admitted that Plaintiff Walker was guilty of no acts or omissions 
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Republic has provided the Court with no evidence or argument that Medford 

Trucking was guilty of any acts or omissions which caused or contributed to 

the subject accident. 

6. 	 On the date of the subject accident, Medford Trucking was insured under a 

policy of insurance issued by Canopius US. The Canopius US Policy 

provides, in relevant part, as follows: 

Blanket Additional Insured Endorsement 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT 
CAREFULLY. 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

With respect to this endorsement, SECTION II·WHO/S ANINSURED 
is amended to include as an additional insured any person or 
organization whom you are required to add as an additional insured 
on this policy under a written contract, written agreement or written 
permit which must be: 

a. 	 Currently in effect orbecoming effective during the term 
of the policy; and 

b. 	 Executed prior to the "bodily injury", "property damage", 
or "personal and advertising injury". 

The insurance provided to these additional insureds is limited 
as follows: 

1. 	 That person ororganization is an additional insured only 
with respect to liability for "bodily injury", 'property 
damage" or "personal and advertising injury" caused, in 
Whole or in part, by: 

Your acts or omissions; or 
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-~~ . --Ii: . "	The-acti or~om7ssrons or those aering on your 
behalf. 

A person's or organization's status as an additional insured 
under this endorsement ends when your operations for that 
additional insured are completed. 

*** 

4. 	 Coverage is not provided for "bodily injury", "property 
damage" or ·personal and advertising injury" arising out 
of the sole negligence of the additional insured. 

,. .. 
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE 
READ IT CAREFULL Y. 

This endorsement changes the Policy. Please read it carefully. 

Additional Insured " OWl)ers, Lessees or Contractors Special 
Condition 

If any of the endorsements below are attached to this policy, 
coverage provided by the additional insured endorsement is 
amended to be afforded on a primary, noncontributory or 
primary and noncontributory basis When and as agreed to in 
writing in a contract or agreement between you and the 
additional insured, but only in the event of the named insurad's 
sole negligence. 

Additional Insurad - Owners, Lessees or Contractors -
Scheduled person or organization (CG2010) 

Additional Insured - State or Political Subdivision - Permits 
(CG2012) 

Additional Insured - Managers orLessors ofPramise (CG2011) 
Blanket Additiona/lnsured (OUS345) 

* * '* 

OUS117 A (12108) Combination General Uablfity Endorsement 
(Non-Contractors) 

*** 
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(C) Other Insurance-";: Excess Coverage 

If other valid and collectible insurance is available to the 
insured for a loss covered under Coverage's A or B of the 
Commercial General Liability coverage part, our obligations 
are limited as follows: 

(a) 	 Primary Insurance: This insurance is primary except 
when (b) below applies; 

(b) 	 Excess Insurance: This insurance is excess of any 
other insurance, whether primary, excess, contingent 
or on any other basis. When this insurance is excess, 
we will have no duty to defend any claim or suit ihat 
any other insurer has a duty to defend. 

*** 
2. 	 Exclusions 

This insurance does not apply to: 

*•• 

g. Aircraft, Auto Or Watercraft 

"Bodily injury" or "property damage" 
arising out of the ownership, 
maintenance, use or entrustment to 
others of any airqaft, "auto" or watercraft 
owned or operated by or rented or loaned 
to any insured. Use includes operation 
and "loading or unloading". 

* * * 
OUS117 A (12/08) Combination General Liability Endorsement 

(Non-Contractors) 

*** 

(D) 	 Aircraft. Auto or Watercraft 
The first paragraph of SECTION I COVERAGES, 2. 
Exclusions, g. Aircraft, Auto or Watercraft of the 
Commercial General Liability Coverage Form is deleted . 
and replaced by the following and applies throughout 
this policy: 
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This insurance does not apply to: g. "bodily injury" or "property 
damage" arising out of, caused by or contributed to by the 
ownership, non-ownership, maintenance, use or entrustment 
to others of any aircraft, "auto", watercraft, snowmobile, aft 
terrain vehicle (A TV) or motorcycle. Use includes operation 
and "loading and unloading". 

**** 

7. 	 Elk Run/Republic has requested defense and indemnification from Canopius 

US under the Canopius US policy issued to Medford Trucking. 

8. 	 Elk Run/Republic relies upon its Hauling and Delivery Agreement with 

Medford Trucking, and the indemnity provision (Paragraph 9.1) contained 

.therein. 

9. 	 The Hauling Agreement between Elk Run/Republic and Medford Trucking 

provides for Medford Trucking's agreementto indemnify and defend Elk Run/ 

Republic for injuries and damages relating to, resulting from, arising out of, 

caused by, or sustained in connection with Medford Trucking's performance 

of the "Work" performed by Medford Trucking pursuant to the Hauling 

Agreement. 

10. 	 The Hauling Agreement defines the "Work" of Medford Trucking in Paragraph 

1.1 of the Hauling Agreement, indicating that Medford Trucking shall, during 

the term of the Hauling Agreement, haul coal from Elk Run/Republic's 

premises to various locations. The Hauling Agreement does not include 

loading coal onto Medford Trucking's vehicles as part of the "Work" of 

Medford Trucking. 
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11. 	 Elk Run/Republic relies upon a provision of the Hauling Agreement; 

Paragraph 1.2, which Indicates that owner (Elk Run/Republic) shall supply a 

loader with operator to assist contractor (Medford Trucking) in the 

performance of the "Work." However, this provision was revised by the 

Second Amendment to the Hauling Agreement, dated February 1,2009. The 

Second Amendmenteliminated any reference to Elk Run/Republic supplying 

a loader and operator to assist Medford Trucking in the performance of the 

"Work." 

12. 	 No evidence has been provided to the Court to indicate that Medford 

Trucking controlled or directed the loading of the Medford Trucking vehicle 

at any time, or tnat Medford Trucking had any control or direction over Elk 
, 

Run/Republic's employee, Redden, who was operating Elk Run/Republic's 

loader at the time of the subject accident. 

13. 	 Consistent with the Hauling Agreement's definition of Medford Trucking's 

"Work," the Hauling Agreement goes on to indicate thClt Medford Trucking 

had control and responsibility for the coal under the Hauling Agreement 

FROM THE TIME IT WAS LOADED ONTO MEDFORD'S TRUCK UNTIL 

DELIVERED. See, Provision 1.3 of the Hauling Agreement. 

14. 	 Elk Run/Republic has argued that loading the coal onto the Medford Trucking 

vehicle was a necessary step to complete the hauling required by the Hauling 

Agreement and, therefore, was incorporated within Medford Trucking's 

"Work." However, this argument fails, as Elk Run/Republic could just as 

easily argue that Medford Trucking was responsible to defend and indemnify 
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it under therHmling Agreementforinjaries and damageswhich occur during~ 

the course of the mining of the coal by Elk RunfRepublic, since there would 

be no coal for Medford Trucking to haul if the coal was not first mined, Such 

an interpretatiOfl is inconsistent with the clear language of the Hauling 

Agreement. 

15. 	 The public policy of the State of West Virginia does not permit nor support 

Elk Run/Republic's attempt to obtain indemnification from Medford Trucking 

under the Hauling Agree'ment for Elk Run/Republic's sole negligence. See, 

W. Va. Code §55-B-14, which addresses the public policy of the State related 

to indemnification agreements. 

16. 	 If the Hauling Agreement was intended to include Medford Trucking's 

agreemenUo indemnify Elk Run/Republic for accidents arising entirely from 

Elk RunfRepubJic's sole negligence, then Elk RunfRepublic was required to 

clearly express that requirement in the Agreement, and incorporate the 

requirement into a provision transferring the cost of purchasing insurance for 

both Medford Trucking and Elk RunfRepublic to Medford Trucking. See, 

Sellers v. Owens.J/Iinois, and Dalton v. Childers. Here. the Indemnity 

Provision of the Hauling Agreement contains no provision indicating that 

Medford Trucking is required to indemnify Elk Run/Republic for Elk 

Run/Republic's sole negligence, and the Indemnity Provision does not 

otherwise except application of the Provision to Elk Run/Republic's sole 

negligence. Therefore. the Provision is unenforceable to provide for, or 
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requireariy indemriificatro~n-by Medford Trucking for ErR Run/Republic's s61e 

negligence. 

17. Elk Run/Republic also asserts that it is an insured under the Canopius US 

Policy with Medford Trucking, under the policy's Insured Contract Provision. 

In making the argument, Elk Run/Republic concedes that it is not an insured 

under the Blanket Additional Insured Endorsement, as the Endorsement 

expands the definition of those entities who are insureds under the Medford 

Trucking Policy with Canopius US, but limits such insurance to the liability of 

such entities for injuries/damages caused in whole or in part by Medford 

Trucking's acts or omissions. Here, Elk Run/Republic has presented no 

argument to the Court that it has any liability for injury/damage to the Plaintiff 

Walker, arising in whole or in part by Medford Trucking's acts or omissions. 

18. 	 To support its argument that it derives coverage from the Insured Contract 

Provision of the Canopius US Policy, Elk Run/Republic argues that the 

Insured Contract Provision expands the definition of "Insureds." However, 

this Provision is actually included within the Exclusions of the Policy, and 

limits the application of the Insured Contract Exclusion as to certain claims 

against Medford Trucking. 

19. 	 The Court notes that Elk Run/Republic argues that the Insuring Agreement 

of the Canopius US Policy provides: We will pay those sums that the Insured 

. becomes legally obligated to pay as damages because of "bodily injury" ... to 

which this insurance applies ... [a]ssumed in a contract or agreement that is 

27056/1414 	 9 



an "insllFecl1XJrftract,"-provll:Jmtthat the "bodily injury" ... occvrssubsequent to 

the execution of the contract or agreement. 

20. 	 In fact, however, Elk Run/Republic has merged the Insuring Agreement with 

the Insured Contract Provision contained within the Canopius US Policy's 

Exclusions. No authority for such a modification or alteration of the Policy's 

clear and express language exists under the law of West Virginia. 

21. 	 Rather, the Canopius US Policy defines "Who Is An Insured," indicating that 

since Medford Trucking is an LLC, Medford Trucking is an insured; its 

members are insureds, but only with respect to the conduct of the Medford 

Trucking business; and its employees are insureds, but only for acts within 

the scope of their employment. Elk Run/Republic is not an insured under the 

Canopius Policy definition of "Who Is An Insured." 

22. 	 The Insured Contract Provision is an exception to the CGL Provision of the 

Canopius US Policy with Medford Trucking, and limits the application of the 

Contractual Liability Exclusion of the Policy for claims asserted against 

Medford Tracking. As such, the Canopius Policy would not exclude coverage 

for a claim against Medford Trucking for "bodily injury" or "property damage" 

for which Medford is obligated to pay damages by virtue of its assumption of 

such liability in an insured contract (barring other exclusions that may apply). 

In this case, however, no claims have been, or are being asserted against 

Medford Trucking_ 

23. 	 The Canopius US Policy alsoexcludes coverage for "bodily injury" arising out 

of the ownership, maintenance, use or entrustment of any auto. "Use" 
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--expressly includeslcalling. An "auto"'dues-notinclude mobile equipment; but 

the mobile equipment (end loader) of Elk Run/Republic is not insured_under 

the Canopius US Policy (as the end loader was not owned or operated by 

Medford Trucking). 

24. 	 The Canopius US Policy defines "loading" as the handling of property for 

movement onto an "auto." "Loading" does not include movement of property 

by means of a mechanical device other than a hand truck. Elk Run/Republic 

argues that a loader is a "mechanical device" under the Canopius US Policy. 

However. it is undisputed that the Elk Run/Republic loader meets the 

definition of "mobile equipment" under the Policy, and it is not a "mechanical 

device." A conveyor belt and a tipple are examples of mechanical devices. 

Bulldozers. loaders and similar equipment are mobile equipment. 

25. 	 The Court finds, therefore, that Elk Run/Republic does not fall within the 

scope of the definition of "Who Is An Insured" under the Canopius US Pollcy, 

and Elk Run/Republic does not qualify for coverage under the Policy under 

the BlanketAdditional Insured Endorsement, as there is no claim against Elk 

Run/Republic for any injury or damage to the Plaintiff Walker arising from any 

act or omission on the part of Medford Trucking, or on the part of Plaintiff 

Walker. Instead, Plaintiff Walkers claims against Elk Run/Republic are 

based entirely upon Elk Run/Republic's alleged direct liability and its 

vicarious liability for the acts/omissions of its employee, Redden, 

27. 	 Elk Run/Republic obtains no coverage for the Plaintiff Walker'S claims 

asserted against it under the Insured Contract Provision of the Canopius US 
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F'6licy,aslne~f1aulfligAgreemenrl5€itweelitIR' Run/Republic alla Meofol'tl 

Trucking does not require Medford Trucking to defend or indemnify Elk 

Run/Republic for the liability of Elk Run/Republic arising solely from Elk 

Run/Republic's sole negligence. 

28. 	 Finally, the Canopius US Policy excludes coverage for the Plaintiff Walker's 

claims against Elk RunlRepublic under the Policy's Auto Exclusion, which 

provides that the Policy is inapplicable and excludes coverage for "bodily 

injUl:y" or "property damage" arising out of the ownership, maintenance, use 

or entrustment to others of any "auto," with "use" expressly including 

"loading" or "unloading." Here, there is no dispute that the claims asserted 

against Elk Run/Republic arise solely out of the loading of the Medford 

Trucking vehicle (an "auto") by Elk Run/Republic'semployee, Redden. 

Accordingly, based upon the aforesaid Findings of Fact and Conclusions of Law, the 

Court is of the opinion to and does hereby ORDER that the Canopius US Motion for 

Summary Judgment should be, and the same is hereby GRANTED, and the separate 

Motion for Partial Summary Judgment of Elk Run Coal Company, Inc. d/b/a Republic 

Energy should be, and the same is hereby DENIED. The Third-Party Complaint of Elk 

Run/Republic against Canopius US Insurance, Inc. f/k1a Omega US Insurance, Inc., is 

hereby DISMISSED, WITH PREJUDICE. 

To all of which the Court does note the exceptions and objections of Elk Run Coal 

Company, Inc. d/b/a Republic Energy. 

The Clerk of the Court is instructed to forward certified or attested copies of this 

Order to counsel of record as follows: 
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.' ... C-:-·SenJamiiiSa18ngo,·Esq;-~ . 
Danny Ray Snuffer, Jr., Esq. 
Preston & Salango PLLC 
P.O. Box 3084 

Charleston, WV 25331 

Counsel for Timothy Walker 

William R Slicer, Esq: 

Shuman, McCuskey & Slicer, PlLC 

1400 Virginia Street, East, Suite 200 (25301) 

P.O. Box 3953 

Charleston, WV 25339-3953 

Counsel for Elk Run Coal 
Company, Inc., d/b/a Republic Energy 

Jeffrey K. Phillips, Esq. 

Steptoe & Johnson 

2525 Harrodsburg Rd" Suite 300 

lexington, KY 40504-3359 

Counsel for Eric Scott Redden 

Yasar Aksoy, M.D. 

201 Shawnee Circle 

Mt. Hoope, WV 25880 


V:J 

·Gfefcl'feriM. Callas;'Esq: .-~ •. ••• '·0'._ - .. 

A. L. Emch, Esq. 

Jackson Kelly PLLC 

P.O. Box 553 

Charleston, WV 25322-0553 

Counsel for Elk Run Coal 

Company, Inc., d/b/a Republic Energy 


Jonathan R Ellis, Esq. 
Steptoe & Johnson, PLLC 
P.O. Box 1588 
Charleston, WV 25326-1588 
Counsel for Eric Scott Redden 

Charles K. Gould, Esq. 
Jenkins Fenstermaker, PLLC 
P.O. Box 2688 
Huntington, WV 25276 
Counsel for National Casualty Company 
and Scottsdale Insurance Company 

Koorosh Talieh, Esq. 

Peter L. Tracey, Esq. 

Perkins Coi, LLP 

700 Thirteenth Street, N.W, 

Washington, D.C. 2000503960 


Entered this CJ 'If day of ... _---'fJi'---""~' 

Prepared by: 

;J~ijlj1}Ptv-
Brent K. Kesher (WVSB #2022) 
Kesner & Kesner, PLLC 
112 Capitol Street 
P,O. Box 2587 
Charleston, WV 25329 

2014. 

Z, 
Honorable Charles E. King 

Counsel for Canopius US Insurance, Inc. 
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Gretchen M. Callas, Esq. (WVSB #7136) 

Jackson Kelly PLLC 

P.O. Box 553 

Charleston, WV 25322-0553 

Counsel for Elk Run Coal Company, Inc., 

d/b/a Republic Energy 


C. Benjamin Salango, Esq. (WVSB #7790) 
Danny Ray Snuffer, Jr., Esq. (WVSB #9777) 
Preston & Salango PLLC 
P.O. Box 3084 
Charleston, WV 25331 
Counsel for Timothy Walker 

Jonathan R. Ellis, Esq. \'MISB #10296) 
Steptoe & Johnson, PLLC 
P.O. Box 1588 
Charleston, WV 25326-1588 
Counsel for Eric Scott Redden 

Charles K. Gould, Esq. (WVSB #7539) 
Jenkins Fenstermaker, PLLC 
P.O. Box 2688 
Huntington, WV 25276 
Counsel for National Casualty Company 
and Scottsdale Insurance Company 

David L. Shuman, Esq. (WVSB #3389) 
William R. Slicer, Esq. (WVSB #5177) 
Shuman, McCuskey & Slicer, PLLC 
P.O. Box 3953 
Charleston, WV 25339-3953 
Counsel for Elk Run Coal Company, Inc., 
d/b/a Republic Energy 
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