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Nowcomes Patricia S. Reed, Commissioner ofthe West Virginia Division ofMotor Vehicles 

("DMV"), and pursuant to Rule 1 O(h) of the Revised Ru1es ofAppellate Procedure hereby submits 

the following Supplemental Briefofthe Division ofMotor Vehicles. 

I. ARGUMENT 

On. September 23,2014, Petitioner filed her reply brief in the above-captioned matter thus 

making the appeal mature for consideration by the Court pursuant to Rule 5(h) ofthe Revised Rules 

ofAppellate Procedure. In her briefin this matter, Petitioner made two alternative arguments which 

have been affected by this Court's subsequent decisions in Dale v. Barnhouse, No. 14-0056,2014 

WL6607493 (W. Va. Nov. 21, 2014) (memorandumdecision);Dalev. Jut{y,No.14-0216,2014 WL 

6607609 (W. Va. Nov. 21, 2014) (memorandum decision); Dale v. Haynes, No. 13-1327,2014 WL 

6676546 (W. Va. Nov. 21,2014) (memorandum decision); andFullerv. Reed,No.14-0043 (W. Va. 

Mar. 11,2015) (memorandum decision). In these, the Court reiterated its opinion in. Clower v. W 

Va. Dep't ofMotor Vehicles, 223 W. Va. 535, 678 S.E.2d 41 (2009) that reasonable suspicion for 

the stop of a vehicle is a requisite to a lawful arrest. 

InBarnhouse, supra, the Court specifically disavowed consideration ofthe principal question 

at the administrative hearing as set forth in W. Va. Code § 17C-5A-2(e), noted that it wou1d refuse 

considerationofeVIdence that the respondent's breath smelled ofalcohol, that he had bloodshot eyes, 

and that he admitted drinking a beer 30 minutes before the stop. In Haynes, supra, the Court found 

that the stop of a vehicle by an officer who is not the investigatory officer is fatal to the license 

revocation, reiterating the requirement that reasonable suspicion for the stop is a requisite to lawful 

arrest. 

InFuller, supra, the Court opined that it is necessary to exclude evidence collected incidental 

to the stop ofa drunk driver not by applying the judicially created exclusionary ru1e but by excluding 



·,. 


the evidence pursuant to W. Va. Code § 17C-5A-2(t). Citing Dale v.Arthur, No. 13-0374,2014 WL 

1272550 (W. Va. Mar. 28, 2014) (memorandum decision), this Court discussed Clower, supra, and 

-noted that in applying the exclusionary rule in Clower, the Court ignored the evidence that the driver 

had slurred speech, smelled ofalcohol, failed the field sobriety tests, and had a blood alcohol content 

of .182. 

InJudy, supra, the Court once again rescinded the revocation ofa driver who, inter alia, had 

the odor of alcohol on his breath, slurred speech, and a blood alcohol content of .154, finding that 

the respondent driver's testimony that he was not "speeding," as reflected on the DUI Information 

Sheet, was a successful rebuttal. Therefore, the Court opined that the investigatory officer had no 

reasonable suspicion to stop the car and the respondent was not lawfully arrested. The court 

.reiterated that the evidence garnered as a result of the stop of the vehicle was properly excluded. 

Accordingly, Petitioner relies on the arguments made in her brief and reply brief that the 

sobriety checkpoint was lawful; therefore, the arrest was lawful and the principal question must be 

answered by considering the evidence ofDUI. 

II. CONCLUSION 

For ~e reasons set forth in Petitioner's brief and reply brief regarding the validity of the 

sobriety checkpoint, the decision of the circuit court should be reversed. 

Respectfully submitted, 

PAT REED, Commissioner, 
West Virginia Division of 
Motor Vehicles, 

By Counsel, 
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