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2014 BAKER CUP PROBLEM 

JOINT APPENDIX 

 State of Eastern Shore v. Abdul-Raheem 

Summary of the Facts and Case Below 

(Note: The following summary is provided for clarities sake, in lieu of a full trial record. Citation to this summary is 
permissible if necessary—citation can be made to “J.A.” and the relevant page number.) 

The defendant in this case is Jamaal Abdul-Raheem. Jamal’s birth name was Jayson Lewis—he 
legally changed his name after deciding to fully embrace his Islamic faith during his senior year 
of high school. Both before and after changing his name, Abdul-Raheem introduces himself as 
and answers to his nickname, “Jay.” 

Jay was born and raised in Halethorp, Eastern Shore. In high school, the 6’1, 235 pound, Jay was 
a three sport star, earning all-state honors in baseball, basketball, and football. He was heavily 
recruited by schools all-around the country, but ultimately decided to stay in-state and attend 
Eastern Shore University (ESU). Jay was enticed by the opportunity to play both Football and 
Baseball for the Cyclones, as well as by the fact that Charm City, where ESU was located, had a 
relatively large Muslim community. 

Jay enrolled at ESU in 2012. After an injury to the Cyclone’s starting middle linebacker in the 
second game of the season, Jay was inserted in the starting line-up and anchored the ESU 
defense. In a game against the Cyclone’s arch-rival, Eastern Shore A&M, Jay recorded 17 
tackles, 2 sacks, forced a fumble, and batted down a pass in the end zone to complete a goal-line 
stand in the final seconds of the contest. Interviewed on the field by an ESPN reporter, Jay 
thanked Allah for blessing him with gifts both physical and mental, and stated it had always been 
his dream to make a deciding play against A&M. 

In 2013, after ESU completed its football season with a victory in the Saffron Bowl, Jay turned 
his attention to baseball. A power-hitting 1st baseman with deceptive speed, Jay spent several 
nights a week during January taking batting practice, sometimes with teammates, sometimes not, 
in preparation for the start of baseball season in February.  

Jay lived in a small house a couple miles from campus with his roommate and fellow football 
player Fred Reade. On the evening of January 22nd, 2013, at approximately 5:30 P.M., Fred 
returned to the apartment and discovered the bodies of Nicole Green, Jay’s girlfriend, and Omar 
Jaleel, the youth outreach director at a nearby mosque that Jay regularly attended, lying in a pool 
of blood. Neither Nicole nor Omar were responsive, and both were declared dead at the scene by 
the EMTs who responded to Fred’s 911 call. Although both Nicole and Omar appeared to have 
sustained multiple laceration and puncture wounds, none were fatal or appeared to have been 
caused by a knife. The medical examiner ultimately determined that the cause of death for both 
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victims was brain hemorrhaging induced by blunt force trauma. No obvious murder weapon was 
found, although blood matching Nicole’s was discovered on a baseball cleat found in the utility 
room adjacent to the room where the bodies were found. Written in blood on the wall near the 
bodies was the phrase “Burn in hell raghead.”  

Jay did not return home until near 9 P.M. that evening, and all attempts to reach him before he 
returned home failed. His cellphone was discovered charging in his bedroom, and though both 
authorities and Fred reached out to Jay’s friends on both the football and baseball teams, no one 
knew where Jay was.  When he arrived home and was informed by police about what had 
happened, Jay became visibly upset. However, when asked to account for his whereabouts 
during the day, Jay was hostile and became uncooperative. Jay’s only response to repeated 
inquires about his whereabouts was, a repeated “So THAT’S how it’s gonna be?! Huh?  That’s 
how it’s gonna be?” After being informed that he would have to stay elsewhere that night, Jay 
stormed off, refusing to tell Fred or anyone else where he was going. 

The subsequent police investigation revealed relatively little physical evidence. There did not 
appear to be any signs of forced entry into the home, however the autopsies of both victims 
revealed a significant number of defensive wounds, suggesting the killings had involved a 
protracted struggle. The autopsy report noted both victims had a large number of closely 
clustered, shallow puncture wounds, and the medical examiner suggested (and would later testify 
at trial) that it was her belief that the bloodied baseball cleat (which had metal spikes) was likely  
used as an improvised weapon. A search of the house revealed that the bloody cleat’s pair was 
missing. 

Perhaps the only interesting fact about the scene other than the cleat and the bloody inscription 
on the wall was the discovery of both the victims’ cell phones at the scene, smashed to pieces 
and strewn across the area where the bodies were found. The data contained on the phones was 
not recoverable, but after pulling their phone records, it was revealed that Nicole and Omar had 
exchanged a high volume of calls and text messages over the three weeks preceding their death, 
including several long calls very late at night. 

The combination of the bloodied cleat, Jay’s refusal to provide his whereabouts, and the 
communication between Nicole and Omar (which investigators believed was likely evidence of a 
covert affair), led to Jay being targeted as the primary suspect. Despite this belief, the initial 
consensus was that there was insufficient evidence to arrest Jay. However, this changed after an 
anonymous tipster came forward and said there was evidence related to the crime stored in Jay’s 
baseball locker. Police searched the locker and discovered a bent and somewhat deformed 
aluminum bat, the “missing” baseball cleat (which was not bloody, although it appeared to have 
been recently cleaned and polished), and a printout of a flirtatious Facebook conversation 
between Nicole and Omar.  
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Jay was subsequently arrested (although he attempted to run from the arresting officers and 
caused a brief car chase) and charged with both homicides pursuant to Eastern Shore’s murder 
statute, §61-2-1. Jay adamantly professed his innocence; shortly after his arrest he sent a 
rambling and semi-incoherent letter to the Charm City Saturn, the largest daily newspaper in the 
city in which he charged that he was being targeted by the police because of his religious beliefs 
as well as insinuating that he was being framed by a small group of teammates who resented his 
meteoric rise to stardom. In the wake of the letter, an investigative report by a local TV station 
revealed that one of the lead detectives working the case, Jacquelin Bauer, had received an 
official reprimand for asserting, falsely, at a City Council meeting that the charity arm of the 
largest mosque in Charm City was suspected of being involved in money laundering for Al-
Qaeda. The report played audio, recorded on a cell phone, of Detective Bauer imploring the city 
to take action to revoke the mosque’s tax exempt status, and in which she appeared to say, 
“Listen, we all know not all Muslims are terrorists, but most of them are. And the leadership at 
Charm City Masjid fall into the latter category.” After the report aired a major ESU booster hired 
several high-profile attorneys to lead Jay’s criminal defense.  

After Jay rejected several plea offers, the case proceeded to trial. The trial lasted a week, and 
involved testimony from several of Jay’s teammates and coaches, members of the masjid 
(congregation) of the mosque where Jay worshiped and Omar had been employed, and several 
experts, including the medical examiner, a forensic pathologist, and others.  In one of the more 
dramatic moments of the trial, Jay was asked to put on the bloodied cleat as a demonstration. 
Although he seemed to be able to get his foot into the shoe, it took a considerable effort and the 
shoe was visibly small (in particular it was too narrow—Jay’s foot caused the shoe to bulge 
outward, and the tongue would not fit in its proper place). 

At the close of the trial, the jury was provided instructions on murder in the first degree, murder 
in the second degree and manslaughter. All three included an instruction about the burden of 
proof, and language explaining that the burden fell upon the state. The words reasonable doubt 
were expressly used, but no further definition was provided in the instructions. 

After the instructions, each side proceeded to closing arguments. The attorneys on both sides 
included argument about the legal definition of reasonable doubt. Each side objected to the 
other’s characterization of reasonable doubt. These objections were overruled without comment. 
After the closing arguments were completed, the jury retired to deliberate. After an hour of 
deliberation, the jury foreman returned to the courtroom and asked the judge if the jury could be 
provided with a written copy of the jury instructions. A copy was provided. Half an hour later, 
the foreman returned and asked if the judge could elaborate on the definition of reasonable 
doubt. At this point, the trial judge informed the foreman that the jury instructions provided the 
legal definition of reasonable doubt. Defense counsel objected to this ruling, and asked for a 
more comprehensive definition of reasonable doubt to be given. The objection was overruled. 
The judge proceeded to bring the entire jury back into the courtroom, and delivered an “Allen 
charge,” stressing the importance of reaching a decision, and specifically stating: 
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If a substantial majority of your number are in favor of a conviction, those of you 
who disagree should reconsider whether your doubt is a reasonable one since it 
appears to make no effective impression upon the minds of the others. On the other 
hand, if a majority or even a lesser number of you are in favor of an acquittal, the 
rest of you should ask yourselves again, and most thoughtfully, whether you should 
accept the weight and sufficiency of evidence which fails to convince your fellow 
jurors beyond a reasonable doubt. Remember at all times that no juror is expected to 
give up an honest belief he or she may have as to the weight or effect of the 
evidence; but, after full deliberation and consideration of the evidence in the case, it 
is your duty to agree upon a verdict if you can do so. You must also remember that if 
the evidence in the case fails to establish guilt beyond a reasonable doubt the 
Defendant should have your unanimous verdict of Not Guilty. I will ask now that 
you retire once again and continue your deliberations with these additional 
comments in mind to be applied, of course, in conjunction with all of the other 
instructions I have previously given to you. 

Approximately forty-five minutes after receiving the “Allen charge,” the jury completed their 
deliberations, and found Jay guilty on two counts of murder in the second degree.  The trial court 
issued an Order on April 1, 2013. 

The defense filed a timely writ of error with the Supreme Court of Appeals of Eastern Shore. The 
opinion of the court was issued on July 10, 2013 and is reprinted below. 

Closing Arguments 

(All objections during closing argument were overruled. Neither side has filed an intent to appeal or otherwise 
preserved any such objections, except those related to the proposed definitions of reasonable doubt.)  

Transcript of relevant portion of the closing argument of  the lead counsel for the 
PROSECUTION. 

[Delivered by Chris Barden, Deputy District Attorney] 

. . . each individual piece of evidence brings us one step closer. And like completing a puzzle, 
when you put enough pieces together, the picture of what happened on January 22nd becomes 
clear.  

Now, if this was a television show, if this was Law and Order, I’d be able to tell you about the 
smoking gun that the detectives uncovered in the last five minutes that conclusively proved that 
Mr. Abdul-Raheem murdered Nicole and Omar. But things are rarely that simple in the real 
world. But just because there isn’t video footage or eye-witness testimony of the killing… just 
because there was no magic, last-second CSI-style DNA match doesn’t mean that the evidence in 
this case is insufficient.  
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A vast majority of crimes are solved using circumstantial evidence. Motive. Opportunity. 
Physical evidence. Post-event behavior. All these tell-tale signs point to the defendant. Maybe 
individual pieces of the evidence could be explained as a coincidence. But all put together? The 
scene of the crime?  The consistency between the blood on the cleat and that of the defendant? 
Evidence that he knew about the flirting between his girlfriend and the man she was found dead 
with? The defendant’s inability to explain his whereabouts on the day the killings were 
committed?  Finding the other shoe, and the likely murder weapon in the defendant’s locker? All 
this is not coincidence—its a case. A case that proves, beyond a reasonable doubt, that the 
defendant is the man who killed Nicole and Omar.  

Remember, it is not required to prove guilt beyond all possible doubt. If that were the case, no 
one would ever be convicted. Our system of justice requires only that the state prove every 
element of the crime beyond a reasonable doubt. A reasonable doubt is a doubt that leads you to 
seriously question whether or not the defendant is guilty; the mere possibility that the defendant, 
is innocent is not enough. On the other hand, proof beyond a reasonable doubt is when the 
evidence and testimony you have heard leaves you firmly convinced that the defendant 
committed the crime as charged. If you are firmly convinced that the defendant committed the 
acts described in the jury instructions, then the law requires that you return a guilty verdict. If 
you are firmly convinced that the defendant savagely beat and then killed Nicole Green and 
Omar Jaleel, then it is your duty to find the defendant guilty. 

In those instructions you were informed about the three potential charges that the defendant has 
been charged with: Murder in the First Degree, Murder in the Second Degree and Manslaughter. 
Murder in the First Degree requires . . .  

 

Transcript of relevant portion of the closing argument of lead counsel for the DEFENSE: 

[Delivered by Jackie Chiles, Esq., Senior Partner at Chiles, Gambini & Finch] 

  . . . ladies and gentleman… I don’t have to tell you that what has happened to Jamaal has been a 
travesty. You have eyes and you have ears. You saw Detective Bauer sit on that stand. You 
listened to her give you answers more scripted than a junior high play! But I hope you were 
paying attention to her voice. The words you can forget, because they weren’t hers, but the 
voice… that was the same voice you heard when we played exhibit 11 for you.  The same voice 
that said . . . “Not all Muslims are terrorists, but most of them are.” That voice belongs to the 
police detective, who led this investigation!  An investigation which ignored the blatant racist 
slur written… written in the blood of the victims, at the scene of their death. An investigation… 
that instead of following up any logical leads decided to focus exclusively on a young man who 
openly professed his faith to the whole world and insinuated that he would denigrate that faith in 
some sort make-shift effort at a cover-up.   
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No ladies and gentleman, you can’t trust that voice. Not in this case.  

But let’s say for a moment, that you’re unsure.  That you think maybe some of the other 
evidence, might not have been tainted by Detective Bauer. I’m sure there is someone sitting on 
that jury thinking that way. I want that person to pay very close attention to what I’m going to 
say next. 

You have heard the instructions given to you by Judge Orton in this case.  You know that to find 
Jamaal guilty, the state has to prove each element of its case beyond a reasonable doubt.  That’s 
called the burden of proof—and it falls entirely on the state.  Every criminal defendant… every 
single one… starts out completely innocent in the eyes of the law. The prosecution has to 
convince you that they are guilty. And not just that they might be guilty, or that they are possibly 
guilty, or even that it is likely that they are guilty.  To convict Jamaal of these crimes, you have 
to believe, beyond a reasonable doubt, that he did what the state claims he did.  You don’t have 
to have an absolute belief… but you need to be close. You need to be what the law describes as 
morally certain. Moral certainty is the confidence you have in the core principles by which you 
live. It’s the certainty you need to make the most important decisions in your life. It’s the 
confidence that allows you to act without any hesitation. 

Now, keeping that in mind ladies and gentleman, I want you to think back to yesterday. You 
watched Jamaal step away from that witness stand.  You watched him take exhibit 15, the cleat 
that was found near the scene of the crime. You watched him unlace that cleat, and open it 
wide… as wide as the leather would allow. Then you saw him try to put that cleat on his foot. 
And it went on, it did. But you know as well as I know, that there was no way that Jamal would 
have been able to play baseball in that cleat.  There is no way he’d be able to steal 27 bases 
wearing that cleat.  Ladies and gentleman, if the cleat was too small, then it WASN’T Jamaal! 
And that fact by itself creates all the reasonable doubt you need to return a not guilty verdict . . .   
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Jury Instructions 

MURDER—FIRST DEGREE 
 
To prove the crime of First Degree Premeditated Murder, the State must prove the following 
three elements beyond a reasonable doubt: (1) that Nicole Green and Omar Jaleel are dead; (2) 
the death was caused by the criminal act of Jamaal Abdul-Raheem; and (3) that there was a 
premeditated killing of Nicole Green and Omar Jaleel. 
 
An “act” includes a series of related actions arising from and performed pursuant to a single 
design or purpose. 
 
“Killing with premeditation” is killing after consciously deciding to do so.  The decision must be 
present in the mind at the time of the killing.  The law does not fix the exact period of time that 
must pass between the formation of the premeditated intent to kill and the killing.  The period of 
time must be long enough to allow reflection by the defendant.  The premeditated intent to kill 
must be formed before the killing. 
 
The question of premeditation is a question of fact to be determined by you from the evidence.  It 
will be sufficient proof of premeditation if the circumstances of the killing and the conduct of the 
accused convince you beyond a reasonable doubt of the existence of premeditation at the time of 
the killing. 
 
MURDER—SECOND DEGREE  
 
To prove the crime of Second Degree Murder, the State must prove the following three elements 
beyond a reasonable doubt: (1) that Nicole Green and Omar Jaleel are dead; (2) the death was 
caused by the criminal act of Jamaal Abdul-Raheem; and (3) there was an unlawful killing of 
Nicole Green and Omar Jaleel by an act imminently dangerous to another and demonstrating a 
depraved mind without regard for human life. 
 
 An “act” includes a series of related actions arising from and performed pursuant to a 
single design or purpose. 
 
 An act is “imminently dangerous to another and demonstrating a depraved mind” if it is 
an act or series of acts that: (1) a person of ordinary judgment would know is reasonably certain 
to kill or do serious bodily injury to another, and (2) is done from ill will, hatred, spite, or an evil 
intent, and (3) is of such a nature that the act itself indicates an indifference to human life. 
 
 In order to convict of Second Degree Murder, it is not necessary for the State to prove the 
defendant had an intent to cause death. 
 
MANSLAUGHTER  
 
To prove the crime of Manslaughter, the State must prove the following two elements beyond a 
reasonable doubt: (1) Nicole Green and Omar Jaleel are dead; and (2) Jamaal Abdul-Raheem 
intentionally committed an act or acts that caused the death of Nicole Green and Omar Jaleel. 
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Supreme Court for the State of Eastern Shore 
case no. 8675309 

 

ABDUL-RAHEEM, Jamaal,  
                                      petitioner 

 

v. 

 

STATE of Eastern Shore, 
                                        respondent 

 

Justice HOGAN delivered the opinion of the court. 

The question before this court is whether a trial court should give an 
instruction defining reasonable doubt, when the instruction is requested by a 
criminal trial jury. Having duly considered this issue, this court holds that the 
due process clause of the United States Constitution prohibits a trial court 
from denying a jury an instruction on reasonable doubt when the jury has 
explicitly requested its definition. 

I.  

It is well-settled that every element of a charged criminal offense must be 
proven beyond a reasonable doubt. See In re Winship, 397 U.S. 358, 364, 90 
S.Ct. 1068, 25 L.Ed.2d 368 (1970). In Winship, the United States Supreme 
Court recognized that the beyond a reasonable doubt standard is a necessary 
principle in the criminal justice system because: 

The accused during a criminal prosecution has at stake interests 
of immense importance, both because of the possibility that he 
may lose his liberty upon conviction and because of the certainty 
that he would be stigmatized by the conviction. Accordingly, a 
society that values the good name and freedom of every individual 
should not condemn a man for commission of a crime when there 
is reasonable doubt about his guilt. 
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Id., 397 U.S. at 363-64, 90 S.Ct. 1068. Although the Supreme Court has 
explicitly held that the reasonable doubt standard is mandated by the 
Constitution of the United States, it has never required trial courts to define it. 
Neither, however, has the Court ever ruled that the concept of reasonable 
doubt is incapable of definition, or that trial courts should not, as a matter of 
course, provide a definition. See Victor v. Nebraska, 511 U.S. 1, 114 S.Ct. 1239, 
127 L.Ed.2d 583 (1994) (Ginsburg, J., concurring in part and concurring in the 
judgment). Indeed, the only limitation the Supreme Court has ever placed on 
the definition of beyond a reasonable doubt is that “trial courts must avoid 
defining reasonable doubt so as to lead the jury to convict on a lesser showing 
than due process requires.” Id. at 22.  

The defense argues that jurors often do not understand the bare words 
“reasonable doubt,” and urges that due process requires a trial court to give a 
definition of reasonable doubt when specifically asked by jurors. The state 
disagrees, arguing that the meaning of reasonable doubt is self-evident and 
that efforts to define it lead only to confusion or even dilution of the state's 
burden of proof. However, it is clear that the meaning of reasonable doubt is 
not self-evident where a jury specifically requests for an instruction defining 
the term.1 Moreover, proof beyond a reasonable doubt has “traditionally been 
regarded as the decisive difference between criminal culpability and civil 
liability.” Jackson v. Virginia, 443 U.S. 307, 315, 99 S.Ct. 2781, 2787, 61 
L.Ed.2d 560 (1979). Thus, it follows that the meaning of such a fundamental 
concept should not be left to a random definition, particularly where the jury 
itself has articulated its confusion and implored the court to define the term. 

The state presumes that the meaning of reasonable doubt is obvious to lay 
jurors. Yet, courts and commentators have struggled to agree on a single 
definition for the term. Thus, it is difficult to imagine how what is not clear and 
definable to numerous courts and commentators can be properly 
comprehended and defined by lay jurors.2 What’s more, “[s]everal studies of 
jury behavior have concluded that ‘jurors are often confused about the 
meaning of reasonable doubt’ when that term is left undefined.” Victor, 511 
U.S. at 26, 114 S.Ct. 1239 (Ginsburg, J., concurring in part and concurring in 

                                                            
1 See Henry A. Diamond, Reasonable Doubt: To Define, Or Not To Define, 90 Colum. L. Rev. 1716, 1723-24 
(1990) (“A jury's request for a definition of reasonable doubt must be an indication that it does not understand what 
the term means.”), cited in Victor, 511 U.S. at 26, 114 S.Ct. 1239 (Ginsburg, J., concurring in part and concurring in 
the judgment). 
2 In the words of one prominent jurist, “simply put, if ‘judges and legal scholars struggle to define reasonable doubt, 
it is unrealistic to expect a lay jury to properly grasp and apply the stark words.’” United States v. Walton, 207 F.3d 
694, 702 (4th Cir. 2000) (King, J., dissenting). 
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the judgment) (internal citations omitted).3 The most obvious danger presented 
by such confusion is that it increases the likelihood that jurors will convict a 
defendant on less than the constitutionally required standard of proof. Such a 
result undermines the fundamental principle, articulated by the Supreme 
Court, that “it far worse to convict an innocent man than to let a guilty man go 
free.” Winship, 397 U.S. at 372, 90 S.Ct. 1068 (Harlan, J., concurring). 

It is the view of this court that a trial court has a punctilious obligation to 
assist lay jurors with the law. It is with that obligation in mind that some 
states require a trial court to define reasonable doubt even if an instruction is 
not requested by a jury. See Lansdowne v. State, 287 Md. 232, 242, 412 A.2d 
88, 93 (1980); State v. Portillo, 182 Ariz. 592, 596, 898 P.2d 970, 974 (1995); 
People v. Aranda, 55 Cal. 4th 342, 351, 283 P.3d 632, 638 (2012). A similar 
rule is observed in the United States Circuit Court of Appeals for the Tenth 
Circuit.  United States v. Pepe, 501 F.2d 1142, 1143 (10th Cir. 1974) (“At the 
outset, we recognize that the reasonable doubt standard is a constitutional 
cornerstone of the criminal justice system. A defendant is entitled to have his 
jury apprised of this standard and its corollary, the presumption of innocence, 
and is entitled to have the meaning of reasonable doubt explained to the jury.”) 
Moreover, several other Federal Circuits have held that it is error for a judge to 
refuse to define reasonable doubt upon request. See e.g., Blatt v. U. S., 60 F.2d 
481 (3d Cir. 1932); Friedman v. United States, 381 F.2d 155, 160 (8th Cir. 
1967); Schencks v. United States, 2 F.2d 185, 187 (D.C. Cir. 1924). 

The rule articulated in these states (and the Tenth Circuit) is more rigorous 
than the one adopted by this court today. This court does not hold a jury must 
always be instructed on the meaning of reasonable doubt. Rather, this court 
holds that when a jury has requested that reasonable doubt be defined, there 
is a legitimate concern that the defendant may be convicted on less than the 
certainty demanded by the due process clause of the Constitution. Accordingly, 
in this situation, the Constitution requires the presiding trial judge to assist a 
confused jury by defining reasonable doubt.  

 

 

 

                                                            
3 See, e.g., N.L. Kerr, et al., Guilt Beyond a Reasonable Doubt: Effects of Concept Definition and Assigned Decision 
Rule on the Judgment of Mock Jurors, 34 J. Personality & Soc. Psychology 282, 292 (1976). (This study conducted 
numerous mock trials and concluded that there was more confusion among individual jurors when reasonable doubt 
was not defined.) 
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II.  

As the dissent articulates, reasonable doubt is not a perfect concept. However, 
“even if definitions of reasonable doubt are necessarily imperfect, the 
alternative-refusing to define the concept at all-is obviously not preferable.” 
Victor v. Nebraska, 511 U.S. at 26, 114 S.Ct. 1239 (Ginsburg, J., concurring in 
part and concurring in the judgment). After reviewing several alternatives, this 
court chooses to adopt the Federal Judicial Center's proposed definition: 

The state has the burden of proving the defendant guilty beyond a 
reasonable doubt. In civil cases, it is only necessary to prove that a 
fact is more likely true than not or that its truth is highly probable. 
In criminal cases such as this, the state's proof must be more 
powerful than that. It must be beyond a reasonable doubt. 

Proof beyond a reasonable doubt is proof that leaves you firmly 
convinced of the defendant's guilt. There are very few things in this 
world that we know with absolute certainty, and in criminal cases 
the law does not require proof that overcomes every doubt. If, 
based on your consideration of the evidence, you are firmly 
convinced that the defendant is guilty of the crime charged, you 
must find him/her guilty. If, on the other hand, you think there is 
a real possibility that he/she is not guilty, you must give him/her 
the benefit of the doubt and find him/her not guilty. 

See Federal Judicial Center, PATTERN CRIMINAL JURY INSTRUCTIONS 17–18 
(Instruction 21) (1987). This court agrees with the logic of Justice Ginsburg, 
that this “model instruction surpasses others I have seen in stating the 
reasonable doubt standard succinctly and comprehensibly.” Victor, 511 U.S. at 
27, 114 S.Ct. at 1253 (Ginsburg, J., concurring). 

III.  

The due process clause of the United States Constitution prohibits a trial court 
from denying a criminal jury an instruction on reasonable doubt when the jury 
has explicitly requested its definition. Because the trial court failed to provide 
such a definition in response to the jury's request, this court finds reversible 
error. 

REVERSED and REMANDED to the Circuit Court of Charming County for new 
trial not inconsistent with the terms of this opinion. 
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HART, J. concurring: 

I concur in Justice Hogan’s opinion. A trial court cannot deny a jury 
instruction on reasonable doubt when the jury has explicitly requested its 
definition. I write separately because I would give the following instruction: 

A reasonable doubt is a doubt that would cause a reasonable person 
to hesitate to act in the most important of his affairs. 

Similar instructions have been approved by the United States Supreme Court. 
See Holland v. United States, 348 U.S. 121, 140, 75 S.Ct. 127, 99 L.Ed. 150 
(1954); Victor v. Nebraska, 511 U.S. 1, 20, 114 S. Ct. 1239, 1250, 127 L. Ed. 
2d 583 (1994). 

MICHEALS, J. concurring: 

I concur in the outcome and reasoning provided by my esteemed colleague, 
Justice Hogan. However, while the “firmly convinced” standard may have been 
endorsed by some jurisdictions, it is my opinion that such language actually 
allows a jury to return a guilty verdict, despite the presence of a reasonable 
doubt. There are many things in the human experience of which I can say that 
I am firmly convinced are true—the existence of a higher power, for example—
about which I can say that I have at least some “reasonable doubts.” In order 
to satisfy the Constitutional requirement of In re Winship, ante at pg 1, this 
court should adopt the definition of reasonable doubt as it was articulated in 
the seminal case of Commonwealth v. Webster, 59 Mass. 295 (1850). The 
Webster definition has been cited in countless cases across our great nation; 
although I cannot match the eloquence of Chief Justice Shaw, I will for the 
sake of brevity paraphrase:  

Reasonable doubt is the condition of the mind that, after a 
consideration of all of the evidence, jurors cannot say they have an 
abiding conviction, to a moral certainty, of the truth of the charge 
levied against the accused.  

It is this state of mind that the Constitution, and our legal traditions, require a 
juror to possess before returning a guilty verdict. 

I would have trial courts provide either the aforementioned instruction of a 
similar one that comports with the formulation of reasonable doubt in Wesbter.  
Such an instruction has previously been approved by the United States 
Supreme Court. Agnew v. United States, 165 U.S. 36, 51, 17 S. Ct. 235, 241, 
41 L. Ed. 624 (1897). 
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FLAIR, J. dissenting: 

The foundation upon which the Anglo-American system of criminal justice sets 
is the presumption of innocence. The load-bearing wall that rises up from this 
foundation to support the remainder of this vast and magnificent structure is 
the “beyond a reasonable doubt” burden of proof. Today the majority, in a 
decision seeking to preserve and fortify this foundation, has instead 
undermined it. The faith our system of justice places in juries, particularly 
juries in criminal trials, is one of the unsung cornerstones of both our legal 
system and our democracy. Today’s decision implies such faith is, at least to 
some degree, misplaced. The majority’s efforts to provide additional clarity 
about the meaning of reasonable doubt may be well-intentioned, but the more 
immediate effect is to chip away at the very essence of what embedded the 
reasonable doubt standard so deeply into our system of justice. Therefore, I 
must respectfully dissent.  

I. 

There is no question that the Constitution mandates that every element of a 
criminal charge be proven beyond a reasonable doubt. In re Winship, 387 U.S. 
358, 364 (1970). Due process therefore requires that a jury be informed that 
the burden of establishing a conviction is placed on the prosecution, and that 
to convict, guilt must be proven beyond a reasonable doubt. Victor v. Nebraska, 
511 U.S. 1, 5 (1994). However the Supreme Court has specifically held that so 
long as a reasonable doubt instruction is given, and that instruction conveys 
the concept of reasonable to the jury, “the Constitution does not require that 
any particular form of words be used in advising the jury of the government's 
burden of proof.” Id. 

There exists no statute in this state which mandates that trial judges provide a 
definition of reasonable doubt beyond that which is contained in judicially 
approved jury instructions. Nothing in the constitution of this state creates 
such a requirement. The majority does not cite to any authority from the 
United States Supreme Court, or the prior decisions of this court, for the 
proposition that a trial judge’s failure to provide a more complete definition of 
reasonable doubt constitutes reversible error and requires that a conviction be 
overturned and a new trial held. In the absence of such authority, the majority 
offers opinions from California, Arizona and Maryland. It would be juvenile to 
remind the majority that the decisions of our sister tribunals, while often 
illuminating, do not bind this court. Instead of an admonition, I instead note 
that while these three states (and perhaps other jurisdictions) may require a 
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more complete definition, this is hardly the prevailing rule. Numerous other 
states prohibit trial courts from providing extensive definitions of reasonable 
doubt. See Martin v. State, 854 So. 2d 1004, 1009 (Miss. 2003), Paulson v. 
State, 28 S.W.3d 570 (Tex. Crim. App. 2000), Cosco v. State, 521 P.2d 1345 
(Wyo. 1974), Orrill v. State, 509 P.2d 930 (Okla. Crim. App 1973). Moreover, at 
least four Federal Circuit Courts of Appeals have held that a failure to give 
further definition of reasonable doubt does not constitute reversible error. See 
United States v. Walton, 207 F.3d 694, 699 (4th Cir. 2000) United States v. 
Blackburn, 992 F.2d 666 (7th Cir. 1993), United States v. Taylor, 997 F.2d 
1551 (D.C. Cir. 1993), Whiteside v. Parke, 705 F.2d 869 (6th Cir. 1983). At 
least two other Circuits have held that a definition is permitted, but not 
required. See United States v. Olmstead, 832 F.2d 642, (1st Cir. 1987), United 
States v. Witt, 648 F.2d 608 (9th Cir. 1981). The mere existence of this 
authority seriously undermines the majority’s claim that the Constitution 
requires a more extensive definition of reasonable doubt be given—and in any 
event it is the province of the Supreme Court of the United States to make such 
a pronouncement. For now Victor is the law of the land, and Victor states that 
the Constitution does not require that a definition be given. 

The majority implicitly acknowledges the import of Victor by focusing on the 
jury’s request for a definition, noting that it is this request that triggers a 
Constitutional obligation. The majority notes that when a jury has requested 
an instruction on the definition of reasonable doubt, “there is a legitimate 
concern that the defendant may be convicted on less than the certainty 
demanded by the Due Process clause,” ante at pg 3 , and this very well may be 
true. But it is equally possible that the jury’s mistaken understanding of 
reasonable doubt would set the burden of proof higher than is Constitutionally 
required—that is a jury is just as likely to over-calculate the government’s 
burden as it is to under-calculate—and without venturing into the “black box” 
that is the deliberation room, we cannot be sure exactly what conception of 
reasonable doubt was inside the minds of that particular jury. Particularly in 
instances were advocates are permitted by the trial judge to discuss reasonable 
doubt during their closing—as both the prosecution and defense did in this 
case—it is impossible to determine exactly what threshold the jury used when 
reaching its decision. As shall be discussed in more detail below, this haze of 
ambiguity actually bolsters the case for not defining reasonable doubt. To 
borrow a metaphor from computer science, the malleability of the term is a 
feature, not a bug.  
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The Constitution requires that trial courts make jury’s aware of the burden of 
proof in a criminal case. But so long as the concept of guilt beyond a 
reasonable doubt is adequately conveyed to the jury, the Constitution requires 
nothing more. If the legislature believes a more detailed definition of reasonable 
doubt should be given, then such a mandate can be imposed by statute. But 
for the reasons to be articulated below, it would be detrimental to our system of 
justice to do so. 

II. 

The concept of reasonableness pervades our legal system. Countless legal 
doctrine rely, in one way or another, on the comparison between some sort of 
conduct that actually occurred and the hypothetical conduct of a putative 
“reasonable person.” Invariably, the notion of what qualifies as reasonable 
varies from person to person. Moreover, even a single individual’s 
understanding—their personal definition—of what qualifies as reasonable can 
change depending upon the context or circumstances of a particular situation. 
The existence of such variance does not render the term reasonable 
meaningless; it only demonstrates the futility of attempting to establish an 
objective, precise definition of the term designed to be applied to all cases.  

The same can be said of reasonable doubt. As the Second Circuit has so 
eloquently noted, “The perfect definition of ‘reasonable doubt’ . . . is as 
uncertain as its place in American jurisprudence is certain.” Chalmers v. 
Mitchell, 73 F.3d 1262, 1266 (2d Cir. 1996). To my mind, there is no perfect 
definition of reasonable doubt. But this lack of precision is not a weakness or 
flaw that need be corrected. It is this lack of exactitude that allows the same 
standard to be applied in all criminal cases. It is this malleability that frees 
jurors from nigh impossible mental gymnastics4  and allows them to focus on 
their primary duty—weighing the testimony and evidence, and making a 
factual determination about what actually happened in a particular case, and 
then coming to a conclusion based upon on those determinations. Again, that 
is not to say that reasonable doubt is an empty phrase, a fact that can be 
easily demonstrated by comparison to other common burdens of proof.5 

                                                            
4 Asking an individual if they are “firmly convinced” or “morally certain” as compared to being merely “reasonably 
certain” is largely an exercise in semantics. Some definitions of reasonable doubt ask jurors to consider if they feel 
confident enough that they would not hesitate to make a major life decision—yet many individuals hesitate before 
making major decisions, but ultimately decide after contemplation that they are following the best course of 
action. Do such instructions suggest that jury deliberations that last more than a few minutes should always result 
in an acquittal?   
5 If the preponderance of the evidence standard is something akin to a 51% level of confidence, and the clear and 
convincing evidence standard is a recognized to be even more demanding on the party bearing the burden, and 
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Instead it merely reinforces the point made by Mr. Justice Clark, who writing 
for a unanimous majority of the Supreme Court said, “attempts to explain the 
term ‘reasonable doubt’ do not usually result in making it any clearer to the 
minds of the jury.”  Holland v. United States, 348 U.S. 121, 140 (1954). It is 
neither legally required, nor linguistically sound, to attempt to refine the 
definition of a term left intentionally vague and amorphous with other equally 
vague conceptions of that same phrase. 

In the words of the Fourth Circuit, “in the end, only a jury can truly define 
reasonable doubt.” United States v. Walton, 207 F.3d 694, 699 (4th Cir. 2000). 
Our criminal justice system is predicated in large part on the faith that an 
impartial jury of one’s peers is the best arbiter of truth in any particular case. 
The same faith traditionally has been, and should continue to be, afforded to 
the notion that jurors understand the high bar imposed by the reasonable 
doubt standard and that after the adversarial process has run its course, those 
jurors can review the evidence and make a determination applying that 
standard. Given that every case is a unique entity, it is eminently reasonable to 
provide juries with the leeway to incorporate—and debate and deliberate 
about—their own conceptions of what reasonable doubt means, all in service of 
seeking the truth.  

I would affirm the conviction of the Circuit Court of Charming County. I am 
pleased to report that Justices ANDERSON and BLANCHARD have authorized 
me to state that they concur with this dissent. 

Following the issuance of the above opinion, the State filed a timely petition for 
certiorari with the Supreme Court of the United States on September 3, 2013. 
The Supreme Court granted the petition on October 15, 2013.  The case 
number is 47-120.  The Court certified the following questions for review: 

1. Did the trial court err when it refused to provide the jury with a 
definition of reasonable doubt? Does the Constitution require that trial 
judges in criminal cases provide jurors with a definition of reasonable 
doubt?   
 

2. If such a definition is required, what must be included in a definition to 
ensure that it is constitutionally adequate? 

                                                                                                                                                                                                
the beyond a reasonable doubt standard is beyond even that, then it is clear from context that reasonable doubt 
means that a fact‐finder must be considerably more certain than 51% that the events in question have come to 
pass. See generally Ronald J. Allen & Alex Stein, Evidence, Probability, and the Burden of Proof, 55 Ariz. L. Rev. 557, 
602 (2013).  It is only when we ask, “how much more certain” that the uncertainties and individual variations 
prevent further refinement of the concept. 


