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UNITED ST~ES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST v:fem1fA IL 

~ CHARLESTON 

KING· COAL CHEVROLET CO., MAY 232013rl 
RORY l. PERRY II, CLERK 

SUPREME COURT OF APPEAlS
P~aintiff, 

OF WEST VIRGINIA 

v. Civi~ Action No. 2:12-5992 

GENERAL MOTORS LLC, 

Defendant. 

MEMORANDUM OpmION AND ORDER 

Pending are the motion of the p~aintiff ~ng Coa~ 

Chevro~et Co. for a pre~iminary injunction, fi~ed October 10, 

2012, and the motion to dismiss of the defendant Genera~ MOtors, 

LLC, fi1ed October 16, 2012. 

I. . 

This case invo~ves a dispute between an automobi~e 

manufacturer and one of its dea~ers~ The Legis~ature, in what 

the court wi~~ refer to as the Dea~er's Act, has observed that 

"the distribution and sa~e of motor vehic~es in this State 

v:i.ta~~y affects the genera~ economy and 1:;he pub~ic we~fare 

" w. Va. Code § 17A- 6A-l . In regu~ating this vita~ area of· 

commerce, the Legis~ature focused the Dea~er's Act, in part, on 



Case 2:12-cv-05992 Document 52 Filed 05/23/13 Page 2 of 18 PagelD #: 1584 

mitigating "undue control. of the independent new motor vehicl.e 

deal.er by the vehicl.~ manufacturer or dis~ibutor . " Id. 

Such control. Occurs when a manufacturer prol.iferates 

deal.erships in a confined g~og~aphic area, which impairs the 

deal.ers' efforts to sustain a profitabl.e enterprise. The 

Deal.er's Act thus requires a manufacturer to notice its 

preexisting deal.er in a given area before establ.ishing .or 

rel.ocating a competitor of the same l.ine-make wi~in the 

preexisting deal.er's rel.evant market area. Once the notice is 

received, the preexisting deal.er is authorized to institute a 

statutory decl.aratory judgment action to determine whether good 

cause exists for the establ.ishment or rel.ocation·of the 

·competitor. 

The correct interpretation of the Deal.er's Act 

facil.itates not onl.y the resolution of this action but is al.so 

central. to impl.ementing the Legisl.ature's pol.icy choices. The 

discussion that fol.l.ows tracks essential.l.y the al.l.egations of 

the compl.aint unl.ess otherwise indicated. 1 

1 The record incl.udes the November 20, 2012, stipul.ations of fact 
and the transcribed evidentiary hearing hel.d December 12, 2012. 
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II. 

Pl.aintiff King Coal. Chevrol.et Co. ("King Coal.") is 

l.ocated in Oak Hil.l.. It sel.l.s Chevrol.et vehicl.es manufactured 

by defendant General. Motors LLC (nGM"). As a resul.t of a 

Chapter 11 reorganization proceeding instituted by its 

predecessor, General. Motors Corporation, GM set about trimlni.ng 

its deal.er network. As a part of that effort, GM discontinued a 

Chevrol.et franchise agreement with Lew~s Automotive Group 

"( '"'Lewis Automotive") which, l.ike King Coal., sol.d that l.ine-make 

in the Beckley area. 

In November 2010, GM appears to have concluded that 

its restructuring efforts woul.d be enhanced by another 

deal.ership in the Beckl.ey area. It identified potential 

candidates and enco~ra9'ed them to submit proposals to aid GM in 

ascertaining the best prospect. Lewis Automotive was not one of 

the candidates. GM ul.timatel.y chose the principals of the 

proposed Mid-State Chevrol.et ("Mid-State") to open the Beckley

area"GM dealership. The dealership, popul.arl.y known as 

Crossroads Chevrolet ("Crossroads"), is now open for business. 

it is undisputed that Crossroads was estabiished within two 

years of the closure of Lewis Automotive's Chevrolet dealership. " 
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King Coal asserts that Crossroads will directly 

compete with it in the existing "relevant market area" as that 

term is defined by West Virginia Code § 17A-6A-3(14) (defining 

the phrase as "the area located within a twenty air-mile radius 

around an existing same line-make new motor vehicle 

dealership[.]"). Crossroads is located 10.23 air miles away 

from King Coal's dealer.ship. 

GM has' not provided King Coal with the statutory 

notice specified by the Dealer's Act. That notice is a 

condition precedent for a dealership seeking to avail itself of' 

the protective declaratory judgment action contemplated by the 

Dealer's Act. See Raines Imports, Inc; v. American Honda Motor 

Co., 223 W. Va. 303, 311, 674 S.E.2d 9, 17 (2.009) ("Absent such 

statutory notice, Lester Raines Honda did not have standing to 

bring a statutory declaratory judgment action pursuant to W. Va. 

Code § 17A-6A-12(3)"). 

On September 10, 2012, King Coal demanded GM provide 

i·t with the statutory notice. On September 14, 2012, GM 

responded to King Coal and asserted that it was exempt under 

section 17A-6A-12(4) of the Dealer's Act from providing such· 

notice inasmuch as it deemed Crossroads to constitute an 

excepted "re-opening" new motor vehicle dealership ·that had been 

'closed within the preceding two years, namely, Lewis Automotive. 
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The Crossroads 1ocation is within four mi1es of Lewis 


Automotive, as required to qua1ify for the exemption. (Jt. Stip .. 


Cj[ 9). 


Crossroads's principa1s are different from those of 

Lewis Automotive and have no association with them. Crossroads 

·is 10cated at a different site, has a new de~1ership name, a new 

1ogo, and new management. Lewis Automotive continues to do 

business as a Nissan dea1ership. King Coa1 objects that these 

facts, and others, i11ustrate that Cros.sroads is not a 

"reopening" of Lewis Automotive's discontinued Chevro1et 

dea1ership and is thus subject to the notice' requirements found 

.in the Dea1er' s Act. 

King Coa1 seeks an order, inter a1ia,. (1) enjoining GM 

from permitting the operation of any Chevro1et dea1ership within 

the re1evant market area of King Coa1 .Chevro1et, and (2) 

compe11ing GM to provide King Coa1 the statutory notice 

prescribed by the Dea1er's Act. 

5 
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III. MOtion to Dismiss 

A. Governing Standard 

Federal. Rul.eof Civil. Procedure 8(a) (2) requires that 

a pl.eader provide "a short and pl.ain statement of the cl.aim. 

showing ... entitl.e[ment] to rel.ief." "Fed. R. ·Civ. p~ 

8(a) (2); Erickson v. Pardus, 127 S. ct. 2197, 2200 (2007). Rul.e 

12 (b) (6) correspondingl.y permits a defendant to chal.l.enge a 

complaint when it "fail[s] to state a cl.aim. upon which rel.ief 

can be granted " Fed. R. Civ. P. 12 (b) (6). 

The required "short and plain statement" must provide" 

"'fair"notice of what the ... cl.aim. is and the grounds upon 

which it"rests.'" Bel.l Atl.antic Corp. v. Twombly, 550 u.s. 544, 

545 (2007) (quoting Conley v. Gibson, 355 u.s. 41, 47 (1957), 

overruled on other grounds, Twombl.y, 550 u.s. at 563); ~ also 

Anderson v. Sara Lee Corp.", 508 F.3d 181, 188 (4th Cir. 2007)" 

In order to survive a motion to dismiss, "a compl.aint must 

contain sufficient factual matter, accepted as true, to 'state a 

"claim. to rel.ief that is plausible on its face.'" Ashcroft v. 

Iqbal, 129 S. ct. 1937, 1949 (2009) (quoting Twombly, 550 u.S. 

at 570); ~ also Monroe v. City of Charlottesvill.e, 579 F.3d 

380, 386 (4th Cir. 2009). 
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Appl.i.cati.on o.f the Rul.e 12 (b) (6) standard requi.res 


that the court "'accept as true al.l. of the factual. al.l.egati.ons 


·contai.ned i.n the compl.ai.nt , " Eri.ckson, 127 S. Ct. at 

2200 (quoti.ng Twombl.y, 127 S. Ct. at.1965); ~ al.so South 

Carol.i.n~ Dept. Of Heal.th And Envi.ronmental. Control. v. Commerce 

and Industry Ins. Co., 372 F.3d 245, 255 (4th Ci.r. 2004) 

(quoti.ng Franks v. Ross, 313 F.3d 184, 192 (4th Ci.r. 2002». 

The court must al.so "draw[] al.l. reasonabl.e . . i.nferences from 

th[e] facts i.n the pl.ai.nti.ff's favor " Edwards v. Ci.ty 

of Gol.dsboro, 178 F.3d 231, 244 (4th Ci.r. 1999). 

B. Governi.ng Substanti.ve Law 

The Deal.er's Act i.s compri.sed of West Vi.rgi.ni.a, Code 

secti.ons 17A-6A-1 to 17A-6A-18. The l.egi.sl.ati.ve fi.ndi.ngs state· 

as fol.l.ows: 

The l.egi.sl.ature fi.nds and decl.ares that the 
di.stri.bu~on and sal.e of motor vehi.cl.es i.n thi.s State 
vi.tal.l.y affects the general. economy and ~e publ.i.c 
wel.fare and that i.n order to promote the publ.i.c 
wel.fare and i.n the exerci.se of i.ts pol.i.ce.power, i.t i.s 
necessary to regu.l.ate motor vehi.cl.e deal.ers, . 
manufacturers, di.stri.butors, and representati.ves of 
vehi.cl.e manufacturers and di.stri.butors doi.ng busi.ness 
i.n thi.s State i.n order to avoi.d undue control. of the 
i.ndependent new motor vehi.cl.e deal.er by the vehi.cl.e 

. manufacturer or di.stributor and to ensure that deal.ers 
ful.fil.l. thei.r obl.igations under thei.r franchi.ses and 
provide adequate and sufficient service to consumers 
general.l.y. 
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West Virginia Code § 17A-6A-l. ',J:he Dealer'·s Act also contains a 

number of definitions, three of which are rel~vant here. First, 

a "new motor vehicle dealer" is defined as follows: 

[A] person who holds a dealer agreement granted by a 
manufacturer or distributor for the sale of its motor 
vehicles, who is engaged in the business of 
purchasing, selling, leasing, exchanging or dealing in 
new motor vehicles, service of said vehicles, warranty 
work and sale of parts who has an established place of 
business in this state and is licensed by the Division· 
of MOtor Vehicles. 

W. Va. Code § 17A-6A-3(11). Second, as earlier noted, the term 

"relevant ma,rket area" is defined as follows: 

[T]he area located within a twenty air-mile radius 
around an existing same line-make new motor vehicle 
dealership . 

W. Va. Code § 17A-6A-3(14). Th~rd is the following provision 

respecting the relocation of existing new motor vehicle dealers: 

As used in this section,. "relocate" and "relocation" 
do not include the relocation of a new motor vehicle 
dealer within four miles of its established place of 
business or an existing new motor vehicle dealer sells 
or transfers the dealership to a new owner and the 
successor new motor vehicle dealership owner relooates 
to a looation within four miles of the seller's last 
open new ~otor vehicle dealership looation. The 
relocation of a new motor vehicle dealer to a·site 
within the area of sales responsibility assigned to 
that dealer by the manufacturing branch or distributor 
may not be within six air miles of another dealer of 
the same line-make. 

W. Va. Code· § 17A-6A-12(1). 

There ar.e two additional statutory provisions that are 

more central to the resolution of this controversy. First, as 
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noted supra, section 17A-6A-12(2) requires the manufacturer to 

.send notice to an existing new motor vehic1e dea1er when another 

dea1ership in the same vehic1e 1ine is poised to open in c10se 

proximity. The statute provides as fo11ows: 

Before a manufacturer . . . enters into a dealer 
agreement estab1ishing or re10cating a new motor 
vehic1e dea1er within a re1evant market area where the 
same1ine~make is represented, the manufacturer .. . 
sha11 give written notice to each new motor vehic1e 
dea1er of the same 1ine-make in the re1evant market 
area of its intention to estab1ish an additiona1 
dea1er or to re10cate an existing dea1er within that 
re1evant market area. 

W. Va. Code § 17A-6A-12(2) (emphasis added). 

Second r is the statutory safe harbor for 

manufacturers, re1ied upon by GM here, tpat obviates the need to 

provide notice under section 17A-6A-12 (2) . The safe harbor is 

found in ~~ction 17A-6A-12 (4) , which provides as fo11ows: 

This section does not app1y to the reopening in: a 
re1evant market area of anew motor vehic1e .dea1er 
that has been ciosed or so1d within the preceding two 
years if the estab1ished p1ace of business of the new 
motor vehic1e dea1er is within four ~1es of the 
estab1ished p1ace of business of the c10sed or so1d 
new motor vehic1e dea1er. 

W. Va. Code § 17A-6A-12(4) (emphasis added). 

In sum, as noted, King Coa1 asserts that Crossroads' 

is an entire1y new motor vehic1e dea1ership so1icited and 

created after the demise of. Lewis Automotive and that its recent 

entry into the re1evant market area constitutes the 

9 
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"establish[ment]" of a new motor vehicle dealer that requires GM 

to provide notice under section 17A-6A-12 (2) _ GM responds that 

the circumstances surrounding Crossroads' market entry, and' 

Lewis Automotive's departure therefrom, are mo~e appropriately 

characterized as a "~eopening" under the safe harbor, to which 

the section 17A-6A-12(2) notice provision does not apply_ 

GM asserts a number of arguments it claims to support 

its reading of the Dealer's Act. First, GM asserts that Lewis 

Automotive was nclosed" within .. the. temporal and geographic safe 

harbor found in section 17A-6A-12 (4) _ According to GM, 

Crossroads' entry into the Beckley-area market is simply a 

reentry, or "reopening," of a Chevrolet market par:ticipant that 

was previously on the scene for some years. GM implfcitly 

suggests that the term "closed" and "reopen [ed]" need not refer 

to the" same dealer entity, meaning the focus is on market 

presence as opposed to a particular dealership's identity. 

That assertion begs the ultimate question, namely, 

does the term reopening bear the same meaning as "replacement," 

"successor," or similar terms that would permit a new dealer 

under the safe harbor to enter the market in the void ,left by a, 

predecessor without giving notice to a nearby competit,or . GM 

appears to recognize that its position requires some play in the 

statutory joints. (See, ~, (Def.'s Memo. in Supp. at 9 
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" 

(nCrossr~ads is reopening to repl.ace the' Lewis deal.ershipn) 

(emphasis added». 

That is especial.l.y so inasmuch as the Deal.er's· Act 

mentions in section 17A-6A-7(f) the phrase "repl.acement deal.er n 

in the course of disCus.sing the termination., cancel.l.ation, 

nonrenewal. or di'scontinuance of any deal.er agreement. GM 

asserts the provision actual.l.y supports its reading of the 

Deal.er's Act inasmuch as it represents the Legisl.atl1re's view 

that a cl.osed new motor vehicl.e deal.ership l.ike Lewis Automotive 

can be substituted by a "repl.acement deal.er" l.ike Crossroads. 

GM next rel.ies upon section 17A-6A-12 (1),' of the 

Deal.er's Act addressing rel.ocations of new automobil.e deal.ers. 

GM asserts that the subdivision "addresse [s] the notice rul.es 

when there is an association between a cl.osed deal.er and its 

buyer or transferee." (MeIno. in Supp. at 8). GM adds that 

"King Coal.'s argument that an association is somehow required 

for section 17A-6A-12(4)'s exemption fl.ies in the face of 

section·17A-6A-12(1), which al.ready addresses that precise 

situation .' " I:d. 

GM's assertion, however, raises a question that it 

fail.s to answer. One coul.d posit that use of the ter.m 

"rel.ocate" and "rel.ocation" in section 17A-6A-12 (1) , just three 

statutory subdivisions prior to the safe harb~r, il.l.ustrates 
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that the Legisl.ature strictl.y confined the term "reopening" 

without .the breadth that GM urges that it contains. :In other· 

words, the counter argument to GM's position woul.d be that ·the 

Legisl.ature covered the matter of a deal.ership that moves or 

changes ownership in a very circumscribed manner in section 17A

6A-12 (1) , even though ~e marketpl.ace. woul.d be expected to 

change very l.ittl.e by the rel.ocation of an existing deal.er 

within the rel.evant market area. 2 

An authoritative determination respectin~ the extant 

question in this case wil.l. aid motor vehicl.e manufacturers and 

deal.ers in ordering and adjusting their business affairs in an 

industry setting where robust, but fair, competition is 

essential.. :It is noted that our court of appea1s has more 

frequentl.y·resorted to the certification of extant l.egal. 

questions in recent years. See,~, Gardner v. Al.1y Financial. 

:Inc., Nos. 11-1708,· -1731 (4th Cir. Jul.. 18, 2012) (certifying a 

question to the Court of Appeal.s of Maryl.and); Bragg v. United 

2 GM offers additional. contentions ·as wel.l.. First, it asserts 
that King Coal.'s chal.l.enge is barred by the Participation 
Agreement that it entered into with GM. The Participation 
Agreement apparentl.y permits GM to rel.ocate or establ.ish 
Chevrol.et deal.ers more than six mil.es from King Coal.. Thecourt 
notes that the Deal.er's Act provides, "Any provisions in the 
agreements and contracts [between a new motor vehicl.e deal.er and 
a manufacturer] whichviol.ate the terms of this section. are nul.l. 
and void." W. Va. Code, § 17A-6A-18. Pending an authoritative 
determi~ation respecting the appropriate reach of section 17A
6A-12 (3) and (4), the court does not have occasion to reach the 
assertion. 
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States, No. 11-1342 (4th Cir. Jul. 17, 2012) (certifying a 

question to the Suprem~ Court of" Appeals of West Virginia); 

First American Title Insurance Co. v. Western Surety Co., No. 

No. 10-1802 (4th Cir. A~g. 2, 2011) (certifying three questions 

to the Supreme Court of Virginia). Certification is likewise 

appropriate here. 

""The question" certified is as follows: Do the 

circumstances in this case permit GM to avail itself of the safe 

harbor found in West Virginia Code section 17A-6A-12(4) or, 

inst~ad, is it required to provide to King Coal the statu"tory 

notide commanded by section 17A-6A-12 (2) . 

The court aCknowledges that the Supreme Court of 

Appeals may "reformulate the question. Additionally," in the 

event that its answer produces a continuing controversy 

respecting the special legislation Challenge lodged by GM under 

the West Virginia Constitution, that question too might be 

addressed authoritatively at the same time." 

13 
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The names and addresses of counse~ of record are as 

fol~ows: 

FOR KING COAL: 

Christopher J. Sears 
SHUMAN MCCOSKEY & SLICER 
P. O. Box 3953 
Char~eston, wv 25339 

FOR GM: 

John C. Pa~er, IV 
ROBINSON & MCELWEE 
P. o. Box 1791 
Charleston, ·WV 25326-1791 

Jeffrey J. Jones 
J. Todd Kennard 
~lison E. Baedt 
JONES DAY 
P. O.. Box 165017 
Columbus, OB 43216-5017 

As further require~ by West Virginia Code section 51

~-6, the certification contains supra the minimal factua~ 

development appropriate at this Rule 12 (b) (6) stage, showing 

fully the nature of the controversy out of which the question 

arose. 

In view of the certification, the court does not.reach 

at this time the two additional grounds for dism1ssa~, namely, 

that this action· is barred by estoppel and ~aches and that King 

Coal's reading o~ section 17A-6A~12(2) otfends both the federa~ 

and state constitutions. Respecting the constitutional 

arguments, the certified question may be answered in a manner 
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that would obviate the need to reach the matter or that might 

answer the state.constitutional challenge..See,~, Camreta 

v. Greene, 131 S. Ct. 2020, 2031 (2011) ("After all, a 

"longstanding principle of judicial restraint requires that 

courts avoid r~aching constitutional questions in advance of th~ 

necessity of deciding them."); Hardy v. Richardson, 198 W. Va. 

11, 13, 479 S.E.2d 310, 312 (1996) ("Because we also find that 

W.Va. ~ode § 23-4~22 is inapplicable to the facts in the record 

before us, we do not reach the constitutional issues as raised 

by the parties.") . 

Respecting the equitable assertions advanced by GM, 

the better course is to address the laches and estoppel 

. . 

challenges, if necessary, following receipt of an answer to the 

oertified question as part of the equitable determination of 

whether to grant preliminary or permanent injunctive·· or 

declaratory relief. 

Based upon the foregoing, it is ORDERED that GM's 

motion to dismiss be, and it her~y is, denied without prejudice 

pending an answer to the certified question. 
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IV. MOtion for a Preliminary Injunction 

A. Governing Standard 

A preliminary injunction is "an extraordinary remedy 

that may only be awarded upon a clea.r showing that the plaintiff 

is entit.led to such relief." Winter v.Natural ·Res. Def. 

Council, Inc., 555 u.s. 7,23 (2008); Dewhurst v. Century 

Aluminum Co., 649 F.3d 287, 290 (4th Cir. 2011). In Winter, the 

Supreme Court stated that a party "seeking a preliminary 

injunction must establish that he is lik~ly to succeed on the 

merits, that he is likely to suffer irreparable harm in the 

absence of preliminary relief, that the balance of equities tips 

in' his favor,. and that an injunction is in the I>ublic interest." 

Winter, 555 u. S. at 20. With .respect to the "likely to succeed" 

factor, the decision in Winter also requires that a party 

seeking a preliminary injunction mu~t "clear[lyl show [ l" that 

it is likely to succeed on the merits. Winter, 555 u.s. at 22. 

The court's decisi~n to certify the central question 

in this case .necessarily means that King Coal cannot, at this 

stage, make the clear showing on the merits required of 'it under 

Winter. It is, accordingly, OlIDERED that the motion for a 

preliminary injunction be, and it hereby is, denied without 

. prejudice. 
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v. 

Based upon the foregoing discussion, it is ORDERED as 

fo~~ows: 

1. 	 That GM's motion to dismiss be, and it hereby is, 

denied without prejudice; 

2 .. 	That King Coa~'s motion for a pre~iminary injunction 

be, and it hereby is, denied without prejudice; 

3. 	 That the question stated above be certified to the 

Supreme Court of Appea~s for answer;' 

4. 	 That the C~erk forward to the Supreme Court of Appea~s 

under the officia1 sea1 of this court, a copy of this 

memorandum opinion and order, which. constitutes the 

Order of Certification, together with the 6rigina~ or 

copies of ·the record before this court to the extent 

requested by the Supreme Court of Appea~s; 

5. 	 That the C1erk fu~fi~~ .any request for a1~ or part of 

the record simp1y upon notification from the C1erk of 

the Supreme Court of Appeals; and 

6. 	 That this action be, and it hereby is, stayed and 

rE;!tired to the inactive docket pending an answer "to 

the certified question contained herein. 
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, . 

The C1erk is directed to transmit a cppy of this 

written opinion and order as aforesaid. and to counse1 of record. 

ENTER: May 23, 2013 

~. 'i.i"~"'-
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