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BEFORE THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

NO.: 13-0429 


STEVEN O. DALE. ACTING COMMISSIONER OF THE 


wesT iJlRGINIA DMSION OF MOTOR VEHICLES, PETITIONER, 


CIVIL ACTION NO.: 12-AA-130 


VS. 


TAMMY It£ED, RESPONDENT. 


.-------------------------------------------------------------------~SUMMARY RESPONSE OF RESPONDENT 

Now comes, Tammy Ree«t by counsel R. Thomas Czarnik and specially appears and summarily 

responds to Briefof Petitioner: 

RELlVANIfACfS 

The investigating officer testified at hearing as follows: 

UQ. And then she was arrested. what did you do? 

A. Transported here to Bluefield where I attempted to-I read her the implied consentand then 

asked her ifshe wished to take the breathalyzer. DUring the whole time dealing with her-many 

phases or attitudes of people thatare intoxicated. Hers was very belligerent rude. upset, defiant 

She emphatically refused to take the intoximeter. 

Q. And you said thatyou had explained to her about the implied consent law? 

A. Yes. 

Q. Did she acknowledge tbatsbe understood it iryou can recall? 

A. I don't recall. 



· , 

Q.t believe your reported that she simply refused. flat out refused to take the intoximeter testing? 

A. Yes. 

Q.ls there anything else you can think of that you need to tell us about this case? 

A. Not anything." 

Transcript bearing page 13 & 14. Appendix page 120 & 121 

lie did not testify as represented in Petitioner's Brieftbat he gave a copy oftbe form implied 

conseht to Respondent; which is a requirement for a *valid"' refusal of an intoxilyzer by statute. W.Va. 

Co<!e Section 17C-5-7(a)( 4). In fact he refuted that the standard form was used, signed off on by him. and 

given to her. as he testified: 

-Q. On the breath test. operational check list you marked off that the implied consent was read and 

il copy provided to the subject Do you bave a copy of that. because none has been filed as far as 

the implied consent form that you say you provided to her? 

A I turn everything in. I'm not sure. 1did not bring a copy with me. no. 

Q. The Court may correct me if I'm wrong, but I don't believe there is a copy of the implied consent 

in the file. At least I didn't get one. 

A.I don't see the report." 


Transcript hearing page 19 &20, Appendjx page 126 & 127 


The standard "refu$31"' rights form required to be given to Respondent in writing did not 

exist. in or out of the recorcL regardless whether he checked off a box on another form or not. 



ARGUMENT 


The Circuit Court was correct in affirming the ruling of the Office ofAdministrative Hearing 

ruUng: 

'West Virginia Code Section 17C-5-7(a) states that the 10 must do the following: 

4. 	 The person was given a written statement advising him or her that his or her license to operate 

amotor vehide in this state would be revoked for a period ofat Jeast fol1¥-five days and up to 

life ifhe or she refused to submit to the secondary test finally designated in the manner 

provided in section four ofthis article. The signing of the statement required to be signed by 

this section constitutes an oath or aftirmation by the person signing the statement that the 

statements contained in the statementare true and that any copy filed is a true copy. The 

statement shan contain upon its face a warning to the Officer signing that to willfully sign a 

statement containing false information concerning any matter or thing, material or not 

material. is false swearing and is a misdemeanor. Upon receiving the statement the 

Commissioner shal1 make and enter an order revoking the person#s license to operate a motor 

ttehide in this State for the period prescribed by this section. 

The Petitioner points to the DUllnformation Sheet in order to show that the 10 did comply 

with West Virginia Code Section 17C-5-7 because the box is checked indicating that "Implied 

Consent Read and Copy Provided to Subject". 

According to the 10's testimony he read the Implied Consent Form to the Respondent. The 

record reflects that the U) did not testify that he gave the Respondent the written consent, as the 

10 testified, '1 read her the implied consent and then asked her ifshe wished to take the . 
breathalyzer". Hearing Transcript page 13, line 20-22. Furthermore, the 10 could not recall 

whether or not the Respondent acknowledged that she understood the implied consent law. Thus, 

even though the DtJllnformation Sheet indicates that the implied consent form was read and 

given to the Respondent. the 10 testified thathe read the implied consent and he could not recall 



that the Respondent acknowledged any und~rstanding oftbe implied consent law. Therefore, the 

Court cannot find that OAR dearly erred as a matter oflaw." 

Appendix page 4 & 5, Circuit Court Order page 4 & 5 

On appeal ofan administrative order from a Circuit Court. this Court is bound by the statutory 

standards contained in West Virginia Code Section 29A-5-4(g) and review questions of law 

presented de novo; findings of fact by the administrative officer "are accorded deference unless the 

reviewing Court believes the findings to be dearly wrong. Muscaten ys. Cline. 196 W.Va. 588, 474 

SE2d 518 (1996); and many dtations thereofinduding: W.Va. Employers Mut. Ins. Co. vs. Bunch 

CQ. 745 SE2d 212 (W.Va. 2013); State ex reI Commissioner ys. Swope. 742 SE2d 438 (W.Va. 

2013); Commissioner. DMVys.Yeltri. 741 SE2d 823 (W.VA. 2013). 

REIM RlQUISTED 

Petitioner's appeal should be dismissed as his appeal below was not properly served; or 

denied, as the Office ofAdministrative Hearing Order, and the Circuit Courts Order affirming, were 

correct. 
~ " 

Dated this the ~ day of November, 2013. 

Respectfully Submitted, 

... Tammy Reed 

By Counsel 

Princeton.. WV 24740 

304-481-1212 

WV State Bar #916 

R. thomas ~ik 

205 SOuth Walker st. 
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I, 'R. Thomas Czarnik, counsel for Respondent. do hereby certify that I have served a true and exact 

copy ofthe forgoing Motion to D.smiss on Behalf ofTammy Reed upon counsel of records as listed below 
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Jabet E. James 
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Dated this theJ.2 day of November, 2013. 


