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IN THE CIRCUIT, COURT OF KANAWHA COUNTY, WEST VIRG'IN~A l L... .\ 

- ' ,2013FEB 15 -API 1\: 39 

JOE E~ MILLER, COMMISSIONER, 
WEST VIRGINIA'DIVISION OF 
MOTOR VEHICLES, 

Petitioner, 

v. 	 Civil Action No. 12-AA-95 
Judge'James C. Stucky 

RICKY REYNOLDS, 

Respondent 

FINAl.. ORDER 

This matter comes before the Court on Petitioner Joe E. Millers, Commissioner 

of the West Virginia Division of Motor VehiCles (hereinafter "Petitionerj, "Petition for 

-
Appeal" filed August 22, 2012, from a final decision of the Hearing Examiner of the 

Office of Administrative Hearings (hereinafter uExaminer"). After reviewing the Petition, 

the entire "record, and the applicable legal authority, this Court AFFIRMS the decision of 

the Examiner. 

STANDARD OF REVIEW 

1. This Court's review is governed by·.the West Virginia Administrative 

P~~~d~;SAd.' W:-Va. C~de § 29A=-5-1·;t seq. West Virginia Code § 

29A-5-4(g) states: 

The Court may affjnn the order of the agency or remanc;l. the case 
for further pro~edings. It shall reverse, vacate or modify the order 
or decision of the agency if th~ substantial rights of the petitioner or 
petitioners have been prejudiced because the administrative 
findings, inferences, conclusions, decision or order are:" 

(1) In violation of constitutional or statutory provisions; 
(2) In excess of the statutory authority or jurisdiction of the 

agency; 
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(3) Made upon unlawful procedures; 
(4) Affected by other error of law; 
(5) Clearly wrong in view of the . reliable, probative and 

substantial evidence on the whole record; or 
(6) Arbitrary 'or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretion. 

2. 	 The court must give deference to the administrative agency's factual 

findings and review those findings under a clearly wrong standard. 

Further, the Court applies a de novo standard of review to the agency's 

conclusions cif law. MuscateJ/ v. Cline, 196 W.Va. 588, 595, 474 S.E.2d 

518,525 (1996). 

3. 	 The West Virginia Supreme Court has stated that, in administrative 

appeals: 

A reviewing court must evaluate the record of the agency's 
proceedings to determine whether there is evidence on the record 
as a whole to support the agency's decision. The evaluation is to be 
conducted pursuant to the administrative body's findings of fact 
regardless of whether the court would have reached a different 
conclusion on the same set of facts. 

Donahue v. Cline, 190 W.Va. 98, 102,437 S.E.2d 262, 266 (1993) (per 

curiam) (citing Gino's Pizza of West Hamlin v. West Virginia Human 

Rights Comm'n, 187 W.Va. 312, 317,418 S.E.2d 758, 763 (1Q~2». 

FACTS AND DISCUSSION 

A brief recitation of the facts is as follows: On June 29, 2010, at approximately 

10:46 p.m., Deputy C.S. Tusing (hereinafter the "Deputy") of the Putnam County 

Sheriff's Department, was called to a Kroger parking lot where a person was passed ol:'l 

.in a ,parked vehicle in Putnam County, West Virginia. Paramedics were called to the 

scene, and, after paramedics woke the person, the Deputy identified him as 
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Respondent Ricky Reynolds (hereinafter "Respondent"). 

The Deputy observed the following: Respondent staggered while exiting the 

vehicle, walking to the roadside, and while standing; Respondent's speech was slow 

and slurred; and Respondent's eyes were bloodshot. The Deputy further observed an 8 

ounce ,Dixie cup half full of Vodka and water; Respondent advised the Deputy that he 

had consumed a pint of Vodka mixed with water. 

The Deputy explained, demonstrated, ~nd administered a series of field sobriety 

tests to the Petitioner, including the horizontal gaze nystagmus, walk-and-turn, and one

leg stand. Respondent ·failed the field sobriety tests; the Deputy had reasonable 

grounds to believe Respondent drove while under the influence of alcohoL After 

Respondent failed the preliminary breath test, the Deputy arrested Respondent for 

driving while under the influence of alcohol. A secondary chemical test was 

administered to Respondent at the Hurricane Police Department in accordance with 

Title 64, Code of State Rules, Series 10. The results of the secondary chemical test 

administered to Respondent showed that his blood alcohol concentration level was two 

hundred and seven thousandths of one percent (.207), by weight. 

The Commj~sioner of the West Virginia Division 9f Motor Vehicles.issue~ the 

Respondent an Order of Revocation on July 21, 2010, for the offense of driving a motor 

vehicle. while under the influence of alcohol. A hearing was held on AprilS, 2012, before 

Hearing Examiner Laura Martin for the Office of Administrative Hearings. On July 22, 

2012, the Hearing Examiner held, and the Chief Hearing Examiner approved, that 

Respondent did not commit an offense described in West Virginia Code § 17C-5-2, in 

that he did not drive a motor vehicle in the State while under the influence of alcohol on 
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June 29, 2010. 

Petitioner's primary contention is that Respondent drove while under the 

influence of alcohol. W.va. Code § 17C-5A-1 (a) provides the following: 

Any person who is licensed to operate a motor vehicle in this state and 
who drives a motor vehicles in this state shall be deemed to have given 
his or her consent by the operation thereof, subject to the provisions of . 
this article, to the procedure set forth in this article for the determination of 
whether his or her license to operate a motor vehicle in this state should 
be revoked because he or she did drive a motor vehicle while under the 
influence of alcohol, controlled substances or drugs, or combined 
influence of alcohol or controlled substances or drugs, or did drive a motor 
vehicle while having an alcohol concentration in his or her blood of eight 
hundredths of one percent or more, by weight, or did refuse to submit to 
any secondary chemical test required under the provision~ of article five of 
this chapter or did drive a motor vehicle while under the age of twenty-one 
years with an alcohol concentration in his or her blood of two hundredths 
of one percent, by weight. 

The Court has long held that W.va. Code § 17C-5A-1 (a) does not require that a police 

officer actually see or observe a person move, drive, or operate a motor vehicle while 

the officer is physically present before the officer can charge that person with DUI under 

this statute, so long as all the surrounding circumstances indicate the vehicle could not 

otherwise be located where it is unless it was driven there by that person. Syl. Pt 3, 

Carte v. Cline, 200 W.Va. 162,488 S.E.2d 437 (1997). 


-- . - .--

In this case, the Examiner held that Petitioner did not meet its burden of proof 

regarding whether Respondent drove while under the influence. According to the D.U.I. 

Infonnation Sheet, Respondent told the Deputy that he was not operating the vehicle. 

Additionally, the criminal complaint provides that Respondent started to drink at the 

Scott Depot Park and Rid.e, and then proceeded to the Kroger parking [at where he sits 

when he drinks. James Ballard, a paramedic called to the scene, provided by written 

statement that Respondent was unconscious with the vehicle in park when he arrived. 
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Neither Respondent nor the Deputy were present at the hearing; Therefore, based 

upon the evidence as a whole, the Examiner was not clearly wrong in determining that 

Petitioner did not meet its burden of proof regarding whether Respondent drove while 

under the influence. 

RULING 

Accordingly, this Court orders the following: the decision of the Examiner is 

AFFIRMED. This matter is DISMISSED and STRICKEN from the docket of the Court. 

The Clerk of the Court shall send copies of this Order to 

Janet E James, Esq. 
DMV - Office of the Attorney General 
P.O. Box 17200 
Charleston, VW 25317 

David O. Moye, Esq. 
P.O. Box 1074 
Hurricane, WV 25526 

Office of Administrative Hearings 
Kanawha Valley Building 
330 Capitol Street, 10th Floor 
Charleston, VW 25301 

James·C. Stucky, Judge' 

Thirteenth Judicial Circuit 
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