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I. ARGUMENT

The sum and substance of Respondent’s brief to this Court is an argument that “none of the
errors raised on the appeal before this Court were properly preserved below.” Petitioner submits that
the errors raised before this Court arise from the final order of the circuit court below. Said Final
Order is part of the record presented to this Court; therefore, Petitioner’s reliance on State ex rel.
Cooper v. Caperton, 196 W. Va. 208,470 S.E.2d 162 (1996) and In re Michael Ray T.,206 W. Va.
434, 525 S.E.2d 315 (1999) is misplaced. The issues raised before the circuit court were
substantially similar; however, Petitioner must appeal to this Court the errors in the circuit court’s
order - not just reiterate the appealable issues from the final order of the Office of Administrative
Hearings.

Respondent’s position regarding the issues raised before this Court is nonsensical. Petitioner
could not have anticipated the holdings in the circuit court’s final order so that those could have been
“pre-argued” below. For example, at the time that the petition for judicial review was filed before
the circuit court, the decisions by this Court in Miller v. Smith, 229 W. Va. 478, 729 S.E.2d. 800
(2012) and Miller v. Toler, 229 W. Va. 302, 729 S.E.2d. 137 (2012) had not yet been determined.
Although the application of the exclusionary rule was raised in the petition for judicial review, the
misapplication of this Court’s holdings in Toler and Smith was not appealable until after the circuit
court’s final order was issued. Accordingly, the issues raised by Petitioner were asserted timely after
the final order of the circuit court was entered, and this matter is properly before this Court.

Furthermore, Petitioner submits that because Respondent’s Brief does not address the merits
of the issues raised, Respondent has waived any argument on the merits.

This Court consistently has held that “silence may operate as a waiver of objections

to error and irregularities[.]” State v. Grimmer, 162 W.Va. 588,595,251 S.E.2d 780,
785 (1979), overruled on other grounds by State v. Petry, 166 W. Va. 153, 273



S.E.2d 346 (1980).

Not only does Respondent not address

the merits in his brief, he does not deny that he was driving

while under the influence of alcohol on the night he was arrested.

II. CONCLUSION

For the reasons outlined in Petitioner’s brief as well as those listed above, the Final Order

of the circuit court should be reversed.
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