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RESP@NSE TO ASSIGRMENTS @F ERROR
The Clrcui Cout was not clearly erroneous and did not r*ommr‘{ reversible error
when it terminated the parental rights of the respondent father, C.S., based upon clear

and convincing findings of fact and conclusions of law.

STATEMENT OF THE CASE

On'July 3, 201 2, the West Virginia Department of Health and Human Resources
(“the Department”) filed a child abuse and neglect petition in Kanawha County Circuit
Court. (Appendix pg. 1) The petition alleged that the respondent father, C.S., had
sexually abused and neglected his five-year-old daughter, H.S. (Appendix pg. 5) The
petition alleged that H.S. had disciosed o = therapist that her father had touched her
“pee pee” in & manner that she did nct like, and that she did not like going to her father's
house. (Apperndit pg. 5) The Kanawna County Circuit Court subsequently entered an
order placing the child in the {ernporary legal and physical custody of the Depariment
and setting a pieliminary hearing. (Appendix pg. 1)

On July 9, 2012, the Circuit Couri nela a prelirinary hearing and heard the
testimony of Tirmmica Toliver, the Departiment case manager assignad to the family, as
well as the testimony of Maria Gilisspie, the therapist who received the disciosure of
sexual abuse from H.5. (Appendix py. 54-¢2) Ms. Toiliver iestified that the child had
disclosed beiing touched ori her “pee pee” by her father, C.S., to her therapist, Marta
Gillespie and that was the reason & petidon nad been filea. {(Appendix pg. 59) Ms.
Tolliver testifisa that she did not winness dw disciosure and that e chiic would not

discuss anythiig at all witin Ivls. Vouiver about ihe dxsuu&.uie (Appendix pg. 60) Ms.



Tolliver testifies that she had received sevara prior referrals on the family and that each
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child would suesk very little and cfien would took away without respondmg at all.

(Appendix pg. 50-51) 5‘\/‘3 Tolliver {eslified that H.S. had recently been referred to a

therapist to adidress behavioral orobians:
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tvnt HLS. had been exhibiting to Ms. Tolliver
and others. (Appendix pg. 64)

After Mis. Talliver concluded e+ wstin nony, the Bepartment called Marta Gi!lespie
as a witness. (Appencik py. 85-88) Marta Siliespie tssiified that she had a Master's
degree in courniseiing, was cuirently erployed by NECCO providing in-home services,
currently worked =t providing meral nealth therapy w sexuaily abused children, was
working at beconmuing cartified in play therapy, and had testified on two occasions as an
expert in Kaniawha County couit. (Appeinoix po. 83-86) Wis. Gillespie testified that she
had started therapy with H.S. in May 2612 and that ihe child was very open and
communicable with her. {(Appendx pg. &7) Ms. Gilespie iesilied that the child
disclosed to het that her father ad toucnied her “pee pee”. (Appendix pg. 87-88) Ms.-
Gillespie testified that e disclosuies occurieu wwice: once at schiool and once at the
child’s home wriile engaged in play ierapy. (Appendix pg. &€8) Wis. Giliespie testified
that the child toid ner that her jather would taxe ner out of ner grandparent’s ped at night
after they had ail gone to siezp and that she did ot kiow why fhier dad would take her
out of the roon and touchi her pee pee, whereupon shie moticned t© her privates and
then said she wished ner dad wouid not do thal. (Appendix pg. 88-5C) Ms. Gillespie
testified that she reporea the clilid’s disclosures o the Departinent. (Appendix pg. 80)

Ms. Gillespie ziso testified that the iast tme she had miet with the chiid at school, the



. child begged i:er not ic send her back o ner father's nouse. (L\ppcncrx pg. 91) Ms.

Gillespie testified that when she wouid spagk with the child sh
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did so alone and in
_ private away; from the parents. (Ap;ﬁer;dfx pg. 93-96} fis. GH!esbfe testified that she had
no indication in her mestings with the chiid that led her to think the child was being
“prompted or induced to tell her anything. {(Appendix pg. 838) |

At the conclusion of the hearing, the Circuit Couit founa prob aole cause that H.S.
had been abuged and negiecied by C.S. anu continued her iegal and physical custody |
with the Depariment. [H.8. remained i the ghysical care of har mothat, V.S,

On August 9, 2012, the Cireuit Sourt neld an adjudicatory hearing and heard the
further testimeony of the cnild’s behaviera icrapisy, Marz Gillespie. (Appendix pg. 119-
148) Ms. Gillespie testiiied again  har cradantials and was ceriifiea as arn expert in the
field of mentai ncalth therapy. (Apuwendix pg. 121-123) Wis. Gillespie aiso testified that
she had coniiriuzsd to meet reguarly for therapy with the child and that at their most
recent meetiny; a weex beivie the adjudicalony hearing ine ciiiid had wld her that her
father had not tuches her privaiss Lut wiat sne wid rdiwant 1o go o ner father’'s house
or stay the gt in s hoivie. (Aopendix 0g. 1251277 The cnid then declined fo
discuss the maiter furtiier with the Lherapict and would answer further query with “l don’t
know”. (Appeniiix pg. 127 AU the conclusion of tne heaniig, the Circuit Court found
there was clesr and convincing evidsnes nat 4.8, nad been abused and neglected by
C.S.

On Ocicuer 15, 2012, tne Circut Sout held a aisposition hearing and concluded
that there was no reasonacie ikelinood the. e condivons of abuse and neglect with

respect to the nome of C.S. could be subsiantally corrected in the near future, that



reasonable eiforis were not necessary giver: the nature of the abuse, and that it was in

zrental rights of C.8. be terminated.

SUMRARY OF ARGUMENT
The Circuit Court was correct in terminating the parental rights of C.S. to H.S.
because theie was no reasonabis Lkeaneoo that he could subswanially correct the
conditions of anuse and negiect in he nast future, nor were such efforts necessary
insofar as the Circuit Court found thai C.5. sexually sbused H.S. and would not be in

her best interesis to return o the care of C.5.

STATUS OF ChILDREN AND FARENTAL RIGHTS
H.S. cuiiently residas in the genmzneint legan and phiysical cusiody of her

biological mothzr, V.S

STATEMENT REGARDING ORAL ARCURENT AND DECISION
The Respoiidert does NoOL bewews via argurisid is nacessaly because the facts
and legal argurients aie adecualey piessnied in the briefe and record on appeal.
However, if the Court determines that oral argument i necessary, then this case is
appropriate for disposition by memoranduni decision under Rule 19 of the West Virginia

Rules of Appsitate Piocecte.
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The stardard of review in cases of sboss and naglact 's as foliows:
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a review 13 court may nct ov ‘:«*m - imply because it would have
decidec the case Gifersntly, arna wust df.h:"i’: u.d: ng if tne circuit court’s
accounit «f the evidence is plausibis W light of the record viewed in its
entirety.” in re: Tifany Mane S., 196 W.Va, 223, 470 S.£.2d 177 {1998)
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terminate the carental fghls of 8.8 The sourt's dedion s supported by ciear and

convincing findirgs of fact and concrstons of law contzinad in e record below.

The Circuit Court may terminate narental rights “Tulpon a finding that there is no
reasonable likelihood that the conduaicns i neglect or abuse can be substantially
corrected.” W\ a. Code § 43-G-Ha08) (2070 The young omic in this case, H.S,,

©oMaile Cilleepe, uiing play dergpy and on twe oecasions
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that her father, $.5. ae sewaliv 80 .24 020 Zy taking ber out o7 her grandparents’ bed
after everyons: i.ad goie aseep a3d .oy er ‘pes peg” in & manner that she did
not like. During the dizcloswes, .8 zlso rdicated with geswies shie was talking about
her privates. H 3. aisd 016 her therspivt 2he vished v.s0 father would stop touching her
there. Althoug. A.8. lalgr gavs stoicingis 10 e wergpist net her fater had not
touched her crivaies, -LE. Surninuaed @ nwvian thal sne it not want to go to her

father's home 0 ive o visit. Vvheh hat Geidpist c‘ueuu,&eu 0 giscuss the matier with

her further, H.5. shul down «nC wowss iy sopone 1o qussuons aboul whether the
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clear and cor..iicing svicencs el Lo onild nad sesn ssxually sbused by C.S. and
subsequently “ound that rsaschass s o reunile (ne child were not necessary and
that there was nc reasonabie likslhood (el e condinens of abuse and neglect could

be corrected irt uie Neai Tului® &MU W cnaies b paretia riginis of C.8. o K.S.

CLMCLUSION
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requests that s findirge o fagt 200 oraclugions of 'sw made by the Circuit Court in

this case be A*FIRMEZ
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(.,ERTE[“ CATE OF SERVICE
[, Michzal L. Jackson, counsel for trs West Virginia Depariment of Health and
-

Human Rescu nas 6 hareby cemfy that on duly 28, 2013, the above “Brief of the West

Virginia Depariment of Heszlth and Human Resources” was served on all partles by
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