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RESPONSE TO ASSiGNMENTS OF ERROR 

The Circuit 'Court was not ~Ieariy erroneous and did not commit reversible er~or 

when it terminated the parental rights of the respondent father, C.S., based upon clear 

and convincing findings of fact and conclusions of law. 

STATEMENT OF THE CASE , 

On'July 3,2012, the West Virginia Department of Health and Human Resources 

("the Department") filed a child abuse and neglect petition in Kanawha County Circuit 

Court. (Appendix pg. 1) The petition alleged that the respondent father, C.S., had 

sexually abused and neglected his five-year-old daughter, H.S. (Appendix pg. 5) The 

petition alleged that H.S. had disdos~d t'...') 2i thH~pis:£ t~,at her father had touched her 

"pee pee" in a manner that she did not like, and that she did not like going to her father's 

house. (Appendix P~J. 5) The Kanawha County Circuit Cowt subsequently entered an 

order placing the child in the temporary leg:ii and physical custody of tile Department 

and setting a preliminary hearing. (Appenc.JiA pg. 'j) 

On July 9, 2(rJ 2, the Circuit Cuu,-t ;mld a preHrninary h63i"ing and heard the 

testimony of Tirnrnica Tolliver, tile Departmer1t case ma.nager assigned to the family, as 

well as the testimony 0-[ ,Vlana GiI;6~;pid, ::he 'itlerapisi: WflO received the disciosure of 

sexual abuse from H.S. (AppendiA pg. 54.. 99) Ms. T0iHver testified that the child had 

disclosed being touched on her "pee pee" by her father, C.S., to her therapist, Marta 

Gillespie and that was the re;;sorl a f,)8li'£IOn had besn fiieu. (Appendix pg. 59) Ms. 

Tolliver testifiea thaI she dtd notilf(u-18SS '(i'te disciosli)'e and that ti"'8 chiid would not 

discus's anythii!g Ol'l all with Ivis. 'rui,[iJ6i about the disciosure. (Appe'ldix pg. 60) Ms. 
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Tolliver testifie:~ that she' had received SEN31'c:t l prior referrals on the family and that each 

of her attempts to intervie\AJ the ch~:d 'ab()ut t>c: different 2Uegattons ended simiIarly;. the' . , 

child would sPeak \{E;ry little and cftei', \'IiClJ:d look S1\lvay without iesponding at all. 

(Appendix pg. GO-!3'!) Ms. ToHive'- \~;;s'[ified '~h3t H.S. hsd rec\3!it!y been referred to a 

therapist to 8cLlress ~y::~havior:d ,orc,:c:;i9rns th;it !-l.S. h&el been exhibitina to Ms. Tolliver . ~ 

and other~, (Appendix pg. 04) 

After Ms. ';-Ci/Hv6r concluded (lSi' ,(~S'li!rony, the Department caned Malia Gillespie 

as a witne'ss, (F.ppenc:i.( pg. 83-89) [vi2l'ta ·3die3pie te~;dfied thct shs had a Master's 

degree in counseiing, was Cl.liTet;tiY 8f(;ploy'sd ~.y NECCO providing in-home services, 

currently works.:.! 2t pwvkiiri;J tn8r:'t.::d hedith therapy '~0 sexuaiiy abused chHdren, was 

working at beGun-sing cartified in play therapy, and had testified on t\l\lO occasions as an 

expert in Kanawha County court. (Appenoix pg, 83-86) Ms. GWespie testified that she 

had started therapy with H.S, in !Jiay 2012 and "i:hOlt the chlid was velY open and 

communicable 'with her. (AppencEx P9. f/i") :\118. Giiiespie 'les'dfied that the child 

disclosed to he:1 that he~' fathei had iou(;i'led hb( "pee P6€/. {Appendix pg. 8'7-88) Ms.' 

Gillespie testr{ied that (he disclosures occufI'ed twice: ollce at school and once at the 

child's home \"1flile engaged in pia)! 'Lilsrapy. (Appendi;c pg. 88) Ms, Giliespie testified 

that the child toid her Ulat her ~:ather NJuid take her OUI: of (Ier grandparent's bed at night 

after they had a;l gone to s;e8p and tj-,at she did not ~G-.oVJ why her dad would take her 

out of the room and toudi h6r pee pee, \!,iI'lereupon she maliGned to her privates and 

then said she vl/ished her dad wouid riot do tha\.. (Appendix pg. 88-GO) Ms. Gillespie 

testified that .S116 repol-~';:;c! the cl"tHJ's disGiosures to i:i-~8 D€.part(nent. (Appandix pg. 90) 

Ms. Gillespie 8180 testified 'd"laL 'd'ie ia:s'~ Linld she: had met wi'2htrle chiid at school,' the 
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. child begged ~'irSr not to send her b2CK to >,8r rather's nOUS8, (Appendix pg., 91) 'Ms. 

Gii!esoie testified that vlJhen she would sDesk with the child s,h,~ di,rl ~o ::!innA ~nrl. in• I - - ~ _. -- ....... _ •• __•• _ II. 


private away from the parents. (Appendix pg, 93-96) Ms. Gillesp!6 testified that she had 

no indication in her meetings with the chHd that led her to think the child was being 

. prof)1pted or induced to tel! her anything, (Appendix pg., 96) 

At the co!)clusion of tha iiE:i:riny, the Ci(CUll COurt founG probable cause that H.S. . . 

had been abuE,clJ and neglected by C.S. <;1nd G(Jiltinued I-IeI' legal and physical custody 

'A/I'th the Dep~~"r;·I"'e!·'" !-jQ re"~;::'I'I·"·O' Wi 1"'1::; ,·'T 'S:'-;::;'I c~rA 0" "'\'::'1' ;-' ot~IAr' i! S~v ....... It. .. '-'.. U 1_ .V •..•1 - I-"'y 1",_ _..... ! I _ •• If ! _ , II. • 


On August 9, 2(/12, th~ Cil'CUl'[ Cowt rt61d an adjudicatory nearing and heard the 

148) Ms. Gillespie 'lasti·.=ied ayaili W h3r ,.::ratieri'iiCils and \!·ias ceiti'fteu ';5 an 6xpeli in the 

field of mental rj~alth therapy. (AIYJ6rIQ!X pg. '12'1-'123) Fills. Gillespie also testified that 

she had comtriued to nieet r8gUtc:n'ly forlherapy with the crlHd and that at their most 

recent meetin~:i a week oafo/'e the 8.djLh"iic;crtoi"Y heamiQ the 0hiid had '(old her that her 

father had not t~)ucheCi her prfllat2s i:,;,..i'L~.'IEiL ~(!C: did (i(.i'{ \iv'ant to go to hai rather's house 

discuss the m8\iel' iurtt'IE;( \rua:, thE;X!8\'api~t and would anawer ',:Ui'ther query with "I don't 

know". (Appenjix pg. 12l) f:.;( the '';Olic!usiot"1 (;f the hearing, ttle Circuit Court found 

there was clec;;- cmd convii-Icir;g e\litl6m.~·=:.~·~21!: H,S. nao bs&n abuseu and neglected by 

c.s. 

On OCIcDer 15, ~012, Vie r...;;,'(,Uil c';Gu:t held a disposition hearing and concluded 



reasonable elforts were not necessary giver: the nature of the abuse, and that it was .in 

SUMMARYO~ARGUMENT 

The ~in:::uit Cou~·t was correct in terminating the paren~a! rights of C.S. to H.S. 

because there was nc) r~2s(jnat,[c !:kS.!{n);)(1 that he could subs'(antially ~orrect the 

conditions of 8~)ijSe stid neg;e:c:t it] 7.h6 r[:\JJ future, no~ were such efforts necessary 

insofar as the Circuit Court found lhat C.S. 36xually s.bused H.S. and would 'not be in 

her best intere~,':s to return to \.i18 GC:J.I"e of C.~. 

biological moth,~,rJ V.S. 

ST/J.TEMENT REGARD'~NG ORt-.L ARGUMEC\Ill AND DECiSION 

and legal argi..Jment3 &i'E; adequa~eif ple~;6iTLt:,j in U-J6 brief:.. and record on appeal. 

However, if the Court determines that ora! 31-gument is necessary, then this case is 

appropriate for dispositjon by memorSlm:,um :jecision under Rule 19 of the West Virginia 

Rules of ApP8ilGte ?f0CBCiU,e. 



"Althoug;l conclusions of 12\1''! reacneci oy a' circut~ court are subject to de 
novo re\,6W, when an :::Jct!O!'J, SJCJl s:s an abuse and neglect case, is tried 
upon' tile facts without a jury', tne c;l["C..iit court shaH make the determination 
based L.Dcn the· Ewlds:lc3 Cii-.d sh=~: i-jake findin,:'s of fact and conclusions 
of la.w ~:C'. )'0 wl"e+he" su .... h :: r:hitrl ic ~;:':ll:::-ed :=Jnd ~~gle,",i'C'ri These f,'ndl'n'gs...........'. '. \l I t.t I -vi __ .-~J •• " ..... ,I... ' ___ ;:) ......1. 1 ...... 1.".iot.\""~U. ,Eil • 


shall '"'c,t h.,,", <::e" ~·<:·i~'~, ..... \f·· •••,' 'r" ",,,.t"!, UI~"~'··<:1. cl''''~'rly ~r-"Ileous A . 1\ ... •.J\.;'; _' I. Ct..:.. ,L:"t,; u) c;, :;::~ h.1 '.J \J\.jUl "" • ~'...... :~ "':" 'C(~" C (u' . 

fl'ndl'ng ;- ~=-al'I\' -~ron-~u'" "'h"'" ,~d.',l.ou""l~ th~'r~ ;s e\l'I'a'-~,~- J·o suppon'_:;:-. l"IC ;.r~! ! vv·.;:. V\q C:~ ; "'jJi" 1 5'. ~:-9; t~ C7 I , Clive t 

the fnc .,,-' the ..~, ;::"";n~' -,.--,.". ,",- . '1~ .··,· ....·fr .,.,j ~ Q '", 1ft· 't-h thII ::;,::::i, I :~\I,.::c;;ILSj t.·~ ..:tL ,J;', .. ,c-: :;:1.1.6 ~;\c,ae;ICI;;:: I;::. et VII! e 

definite and firm conviction that a mistake has bs'sn committed. However, 
~ revi~"'" :-'g. coun' n,;::ni ',r;i' o\i,~'!'fl iI-'" ~ "!'-,i"'lit"!r; sir'w',f'.1 b,::;.rCiUS'::;' it wo' IIld h::;v,::;.- • :.- I:. " ...... ) (0_'" ..' ............. - 'I. '''''''''':;:J "":-.1 _'oJ _ _. " __
_1.\ 

decided the case dl'if8i811U',/. c,n;; .Y\U~,t aifirm a 'i';~'iding if t(le circuit court's 
account e:f the: svid8ilC6 is'·p1ai..\;;ibi6 IiI liBht cI. '!:118 record viewed in its 

t· t -, ',"',,- .... "".' 'I'I \' 2'-'~ 4-'" ",'- ~ , 1'7'- '199-')',A'enlre~:' iilie: i'JI'8(tViv~ane.)l,,·I'':7t::I(V,\Ja, Lv, /J'::>,i::,.iu ,i, b 

The CireLlit Caur:' rncly termi'!'iate ~a!'\~ilta! rights :£~u]pon a finding that there is no 

reasonable likelihood that the COnd!li(>tl;:) ')" ,iRgiect or abuse can be substantiaily 

after everyon ;; C "d ' .. ,\.~ .' .;'..-;,,:.:;,p .::'~.-' ;...... -~ ...... , 11"1' "P"''' ',,:'.0." ,',. ,-, 1"1·-;t~!1er· th""',\' she dl'd{;.,. :.a, yVI t:. .. a·.... Ic. ........ :1: ....1 l'J •.,\.I.I! 1~ I~'" "-'''-' i.... v~ ,I a j a. on. 
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that there W-!~ ._" '6ac.;,-,,·',:.,hl.:::. 1:"'1=-11101',-·1 '·'-'~·.'L··t:'I'~ ''''OYlrH,{-,' c:: O'~ ;:,;bu,c;:e ~11d nt:>OJ!ecf couldC:i ..... ~ fV;I ... ·~i i_..... ,"'":"' ,h\ ....."", I ..._.• ~ t! ....... u ....... v I _.~~~ .....'! t ....• I -. ._ '......... -'! __' .;. _ 


this case be /\F'f!RMEC 

Respectfully, 

'!'i:sst Virginia Department of 

Health and Human Resources, 

PATRICK Me', ' '<iSF{ 
AnD Y G'.::NERAL 

--h 

4"190 \I\Vest H"",.; :-:ng"i"" ~h·.;:·"tv' V\, ;:...il ... Jt J': "., .... J .. 1 .... _.1 .' ••• 

Charleston, WV ~5313 
(304) 746-23C:, 
Michael. L.Jar;;·:~..?[~if.:~~'i. fJQ\: 



I, Michc·:;1 L. Jackson, counsel br ':I-'e .'lIVest Vil'ginia Department of Health and 

and HurTlE!:': Resources" was served on all parties by 

mailing a true cc.!(::.y to 82Ci: . 

.~ 
v \ \. 

-. \ \ 
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Cv!iCilae~ .~son, i::sq. 
Assistant Attorney General 
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\/VVSB iD No. 9507 
4190 'lVest VVashington Street 
":-'l:8rleston, \MI 25313 
(304) 746-2360 
J~~ij~haeU;:A§ck§QD@wv.qov 
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