
IN THE CIRCUIT COURT OF MASON COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 
Plaintiff, 

vs. 	 Case No. 12-F-20 
David W. Nibert, Judg~ . 0_' .' ..... ~~.CURTIS JOSEPH KI MB.LE, 

Defendant. 

ORDER 
TRIAL 

On the 12th day.of June, 2012, appeared the defendant, Curtis Joseph Kimble, in 

person and with his counsel, W. Dan Roll, and the State of West Virginia by Damon B. 

Morgan, Jr., Prosecuting Attorney for Mason County, for trial in this cause. 

Thereupon the Court proceeded to jury selection and, thereupon· came a jury, to

wit: Mikayla ShamJin, Shelia Saxton, Chris Davis, Juanita Grimm, Cody Johnson, 

Stephen Elliott, Earl Mattox, George McCoy III, Amy Thompson, Earnest McCarty, Mary 

Runion, Brian Fetty and alternate juror, Kevin Asbury, who were empaneled and sworn 

in this cause. 

Whereupon, the State and defendant presented their case and rested. After 

hearing instructions of the Court and the final arguments of counsel, the jurors, the 

alternate juror being excused, retired to their room to consider a verdict. The Jury 

deliberated and, after a time returned with a verdict: "As to the charge of "wanton 

endangerment" as contained in the indictment, we, the jury, do agree and find the 

defendant, Curtis Joseph Kimble: guilty of 'wanton endangerment' So say we all. Dated. 

this 12th day of June, 2012. Earl D. Mattox, Foreperson". 

The Court ORDERED the verdict returned by the jury filed. 

Thereupon, the Court ORDERED the matter referred to the Probation Officer for 

a pre-sentence investigation. 



." 

The Court ORDERED this matter continued for hearing on post-trial motions on 

July 3, 2012 at 9:30 a.m. and, if appropriate, sentencing and DIRECTED defendant's 

counsel to file any post-trial motions, and serve the State therewith, within ten days of 

the entry of this Order. 

The Court DIRECTED the Clerk to provide a certified copy of this order to" W. 

Dan Roll, counsel for defendant. 

ENTERED this the 1...3 day of June, 2012. 
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IN THE CIRCUIT COURT OF MASON COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 
Plaintiff, 

vs. Case No. 12-F-20 
David W. Nibert. Judge 

CURTIS JOSEPH KIMBLE. 
Defendant. 

ORDER 
POST-TRIAL 

This the 5th day of September, 2012 came the State by its Prosecuting Attorney, 

Damon B. Morgan. Jr., and Defendant in person and with Counsel. W. Dan Roll, as set for 

hearing on Defendant's post-trial motions. 

On Defendant's motion for judgment of acquittal, the Court ORDERED 

Defendant's motion for judgment of acquittal DENIED, to which the Defendant objects. 

As to Defendant's motion for a new trial, the Court ORDERED Defendant's motion 

for new trial DENIED for reasons stated upon the record. to which ruling the Defendant 

objects. 

Thereupon. the Court ORDERED the Defendant guilty of the felony offense of 

"wanton endangennent" and ORDERED this case continued for sentencing until October 

1,2012 at 9:30 a.m. 

The Court DIRECTED the Clerk to provide a certified copy of this order to W. Dan 

Roll, counsel for defendant. 

ENTERED this the 2-day of_-='-T'~~____ 
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IN THE 'CmCUlT COURt QFi\1ASON COUNTY, WEST VtR(;~IA,. 

:STATEQ~·WEST VIRGINIA, 

PLAl~~IFF, 

CRIMINAL CASE NO. 12-F-lO' .'V~.· 	 . . . . ". . . . . 
.:-:: ..CuRTIS JOSEPH iqMBLE ..::.~ . 

DEFENDA~T•. 

.... ~ 

Came ¢.e Pefe~d~~ Curti~ J~seph Kimble; by aQd through co~sel R~b~c~a StoU~ ~o~so.n. 
" 	 -',. . . 

' .. 
. . . ~ ", imd moveci"the·Court to re':'sentenc~ the Defe.~. After review of the file andassemons of Counsel~ . . .. . . ..... ', . . . . .... '. 

):he;: Court fiilds.·as follows: 

1. That 'on June 2 i, 2Q12,m~ Defend~t""'~s fo~nd .guiiiY 6fW~ni!'Jn f:nd?pg~ent. '. 
,,'.. ... ... " '. ". ..',... .... 

2, 'That on, September), 20 t 2, ~ 'Mo#on for New Trial was de~e4: 
. 	 .... . . . . . ..... . . 

i That on October I jo.l2t the Defendant was sentenced t9 the .cu~tociy oftheDivi~ion of . 
. 	 . " ',.. ,' ..... " .... ' . .... " . 

~orrection~ for'a period. of-five (5) years" .' :. 

4. That on October 5, 2012, W. Dan Roll w~s tel ieved as counsel .mQ RebfCC3 ~tollar Johnsoi1 

.... .. w~appoin~ .. 

5. 	 'Thai neW'cQ~nsel"Rebecca Stollar Jol:msori. q.idnot ~eceive poti~ 6fthe appoilltmeni ~ntil 

November 14, 2012 ... As of that date. the period to fiie a. noii~e of inrent ~o app~l had ~ol1tXi,.· 

6. That although not ~essary, a:heanng was set tore-sentenc~·thene.fendant·on'December:6, .: . . .... -.. " . - ..' " ',- .", 

201:?, Gowisel waS ordered t.qsubmit ~ order. 

THEREFORE. the Court ord.e~s that upol).~is ~~victionof Want~nEnc4mgennent~ the 
. 	 " ...', .. . .' '. 
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.' ," 

. Def~ndan~ be sent~Jlced tQ'!IPprisonment in the state co~ctiona1 facility. for a periQ.d .of five (5) years'. 
. '. . . . .' . ", 

As ofO~tober~, ~OU;the Defendant is given credit for 279 days;:~od aS$e.ssed the cost ofthls : 

.p.rocl!e(!ing in ~e ~o~t ~fTwo~hundre~ sev~nty-s~ven. dollars. ($'277,00): 

lheCircuitCler.k ~sdirected to. seod a copy ofthis o~der'to all counsel 9f rec-o.rd. . . . . . .' . . . .~ 

IT I~ SO O.lU>ERED. 

ENTEREl) this the' : Ii. day ofJanUary, 2013 

:prepared by: 

:"" ..~ 
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.OLLAR JOHNSON
BAR #9484 .. ' . '. 
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STATE OF WEST VIRGINIA v. CURTIS JOSEPH KIMBLE 12-F-20 

ATTACHMENT AS REOUIRED BY OUESTION 16 ON NATURE OF THE 

CASE. RELIEF SOUGHT AND OUTCOME BELOW. 


This is criminal action, stemming from a January 2012 Indictment in Mason 

County West Virginia. The Defendant was found guilty by a jury and sentenced to the 

Division of Corrections for a period of five (5) years for Wanton Endangerment. 

The Petitioner prays that the West Virginia Supreme Court of Appeals REVERSE 

the jury's guilty verdict and remand this matter back to the Circuit Court for a new trial, 

and for such other and further relief as the Supreme Court of Appeals deems appropriate. 



STATE OF WEST VIRGINIA v. CURTIS JOSEPH KIMBLE 12-F-20 

ATTACHMENT AS REQUIRED BY QUESTION 17 ON NOTICE OF APPEAL 

ASSIGNMENTS OF ERROR 


1. THE TRlAL COURT ERRED IN FAILING TO SET ASIDE TIIE 

UNLAWFUL ARRESTIDETENTION OF THE DEFENDANT AND ANY EVIDENCE 

FLOWING THEREFROM. 

The Defendant was arrested on Saturday, November 11,2011 for wanton endangerment, 

following a brief detention by the police. Prior to being detained, the police went to the 

residence of the defendant in reference to a complaint that a gun had shot at a car. At no 

time prior to arrival at the Defendant's home did the police have any information that the 

defendant was in any way involved in this crime. On arrival at the Defendant's home, the 

police ordered him out of the home and onto the ground where they then handcuffed him. 

Without informing him of his Miranda rights, the police then inquired of the Defendant 

where he kept his gun and the indicated it was inside the front door of the house. The 

police entered the residence and seized the gun. 

2. THE TRIAL COURT ERRED WHEN IT PERMITTED THE JURy TO 

RECEIVE TESTIMONY OF A TAINTED AND SUGGESTIVE IDENTIFICATION OF 

THE DEFENDANT. 

Following his arrest on November 11, 2011, the police placed the Defendant into the 

back of their cruiser and drove him to the home of the victim. At no time prior to taking 

the defendant to the victim's home did the police have any information that linked the 



STATE OF WEST VIRGINIA v. CURTIS JOSEPH KIMBLE 12-F-20 

Defendant to this crime. The police had not been informed that the victim knew who had 

shot at him. The police had not met with the victim or ascertained any infonnation from 

him. On arrival at the victim's home, the police asked the victim if the Defendant was the 

person who shot at him, and the victim acknowledged that he was. It was only after the 

identification of the Defendant by the victim, that the police took the victim's statement, 

after the identification had been tainted by the police. 

3. THE 1RIAL COURT ERRED IN FAILING TO SET ASIDE THE 

UNLAWFUL SEARCH OF THE DEFENDANT'S RESIDENCE. 

After receiving infonnation that a gun had been fired at a car, but prior to the police 

having any knowledge that the Defendant may be involved, the police went to the 

Defendant's house where they ordered the Defendant out of his home and handcuffed him 

in his yard. Without a warrant, and absent any exigent circumstances that would 

constitute an emergency, the police entered the Defendant's home and seized a shot gun 

which was later used at trial to help convict the Defendant. 


