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INTRODUCTION 


This appeal involves the application of West Virginia's statutory tax lien sale 

procedure to certain parcels of real estate located in Kanawha County, West Virginia 

(hereinafter "the Properties") which were owned by private entities (hereinafter-lithe Tax 

Debtors") on the July 1,2008 assessment date for the property taxes payable in 2009, but 

were subsequently purchased by the West Virginia Department of Administration, Real 

Estate Division (hereinafter "the State") in August and September of 2008. 

Petitioner EB Dorev Holdings, Inc. (hereinafter "EB Dorev") submits that when the 

2009 taxes on the Properties were not timely paid, the Kanawha County authorities 

properly sold the tax liens on the Properties to EB Dorev in accordance with the procedure 

set forth by the West Virginia Legislature. The Kanawha County Sheriff agrees with EB 

Dorev's positions, as indicated by his filings in the lower court. However, the Circuit Court 

of Kanawha County, West Virginia ruled in error that (1) the Properties were rendered 

exempt from 2009 taxes upon the State's purchase of the Properties; (2) the liens for the 

2009 property taxes were extinguished through the doctrine of merger upon the State's 

purchase of the Properties; and (3) thatthe liens for the 2009 property taxes were inchoate 

and never matured into saleable Ifens. EB Dorever filed the instant appeal and submitted 

its opening brief demonstrating that the Circuit Court erred in making each ofthese rulings. 

The State filed its responsive brief, and EB Dorev now respectfully submits this reply. 

As set forth more fully below, the Properties were not rendered exempt from 2009 

property taxes upon the State's purchase, because ownership for the purpose of 

determining any tax exemption was determined on the July 1, 2008 assessment date, 

when the Properties were owned by private, non-exempt entities. In addition, the liens for 



· . 
the 2009 property taxes were not extinguished through merger, nor were they inchoate 

liens' which never matured. In the context of em'inent domain, the Legislature has 

recognized that tax liens on real estate survive the' State's acquisition of title to such real 

estate, and the money to pay the taxes owed must be collected at the time of the 

transaction. In other words, in the context of eminent domain, the liens are neither merged 

nor treated as inchoate. If the State's concepts of "'TIe'rger" and "inchoate liens" do not 

apply to provide tax relief to landowners who have their property forcibly taken by the State, 

then certainly they do not apply to open market transactions with willing sellers. 

Furthermore, ·this Court has never adopted the doctrine of merger in the context of the 

case at bar, and the application of the doctrine of merger in this context would contravene 

clear West Virginia statutes and the West Virginia Constitution. Finally, the State's 

argument that the liens were inchoate and never matured is an impermissible attempt to 

construe clear and unambiguous statutes to mean something which they do not say, or to 

render portions of them meaningless. 

ARGUMENT 

I. 	 THE PROPERTIES WERE NOT RENDERED EXEMPT FROM 2009 REAL 
ESTATE TAXES UPON THE STATE'S PURCHASE OF THE PROPERTIES IN 
AUGUST AND SEPTEMBER OF 2008. 

As set forth more fully in EB Dorev's opening brief, the law is clear in West Virginia 

that the ownership of a parcel of real estate for property tax purposes is determined on the 

assessment date for the taxes. See W. Va. Code § 11-3-1(c); Sy!. Pt. 1, Moore v. Johnson 

Servo Co., 158 W. Va. 808, 219 S.E.2d 315 (1975); Cole v.State, 73 W. Va. 410,80 S.E. 

487,491 (1913). Because it is undisputed that the Tax Debtors, who are private entities 
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· . 
witl1.no .. claim to. immunity from taxation,-.owned,theProperties on the JuIY··.t.,.2008 

assessment date for the 2009 real. estate taxes, the Tax Debtors are the owners of the 

Properties forthe.purposes of the 2009 real estate taxes. Neither the Legislature nor this 

Court has made any' provision for retroactively applying exemption status. For something 

as important as a property tax exemption, if the Legislature had intended retroactive 

:application; it surely would have stated its intent somewhere in the tax st?ltutes. Thus, the 

Circuit Court erred in determining that the State's purchase of the Properties after the 

, assessment date for the 2009 real estate taxes provided a.ny immunity from said taxes. 

The State has not cited anything in West Virginia's prop.erty tax statutes or 

jurisprudence allowing for any varia.nce from the clear mandate that ownership for tax 

purposes is determined 'on . the' assessment date, or otherWise allowing the State to 

retroactively apply its tax exempt status to property that it did not own on the assessment 

date.· Instead, the State argues that even if its purchase of the Properties in August and 

September of 2008 did not render the Properties exempt from 2009 real estate taxes, this 

, has no bearing on the issue of the continuing existence or validity of the tax liens on the 

Properties. 1 The State maintairi~ that e~en if the Circuit Court erred in holding that the 

I The State asserts that a tax lien 'a'rising under W.va. CElde § 11A-1-2 is "the State's 
lien,"and that other levying bodies do not have liens. However, W.Va. Code § 11A-1-2 simply 
state$, in relevant part, that "[t]here shall be a lien on all real property for the taxes assessed 
thereon ...." At no point does W.Va. Code § 11A-1-2 refer to the lien created therein as "the 
State's lien," nor does the State cite anything in support of the assertion that the lien belongs 
solely to the State. Given that the vast majority of property taxes go to taxing units other than 
the. State, the State's unsupported characterization ofthe .lien for property taxes as .only "the 
State's lien" lacks merit. Even assuming arguendo that the lien is a state-level lien, the 
L~gislature.did not by vi:rtue of giving the county the power to enforce this state-level lien give 
the State the right to cancel, void, or other wise dissolve such·lien. This power was most likely 
giv~n to .the. county to enhance the county's ability to ensure the co /lection of property taxes 
which mostly belong to taxing units at the county and municipal level. 

3 
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Prc;>perties were rendered exempt f~om, 2009 ·taxas upon purchas~ by t~e State, the tax 

liens on the Properties were nonetheless extingLiished through the doctrine of merger 

and/or were inchoate liens that nevetmatured into sal~?lble liens.2 

In .other w()rds, instead of substantively contesting EB Dorev's first assignm~nt of 
. . 

error; the State has 'ohosen to base its case on EB Dorev's second and third assignments 

of error. For the reasons s~t forth b~low, as well as in EB Dorev's opening brief, the tax 

liens at issue were not extinguished through the doctrine of merger, nor were they 

"inchoate"'liens that never matured into liens suitable for sale.3 

2 The State points out that the sale of tax liens is not the sole means of collecting 
delinql,J¢nt tax~s, and therefore if the Tax Debtors remain liable for the 2009 taxes in the wake 

.. Qf the State's purchase, they would not escape liability ifthe liens could not be enforced. 
However, as EB Dorev argued in its opening brief, the sale of tax liens is the most effective 

. method of collecting the taxes, and in some cases is the only method available. For example, if 
the.Tax Debtors, which are limited liability companies, have distributed the proceeds from the 

.: 	 sale and do not have sufficient assets to cover the amdunt of taxes, penalties, and interest 
owed, then the alternative means of collecting delinquent taxes identified by the State (a civil 
action by the sheriff) would not be 'effective because 'the Tax Debtors would be judgment-proof. 

3 The State argues thatW,Va. Code § 11A-3-7 provides the county sheriff with the 
discretion to determine that a tax lien should not be sold. While, in this case, the Kanawha 
County Sheriff chose not to suspend the sale, the State asserts that the suspension of the sale 
was "the only possible reasonable conclusion," and that no' responsible public official would 
conclude that five million .dollars wQrth of the State's property should be transferred into private 

., hands in' order fO obtain $57,000 for other. public agenCies. Perhaps the Sheriff concluded that 
the State (or the closing attorney or the sellers) had ample op'portunity to avoid the sale. by 
securing payment of the outstanding taxes, and that local government bodies in heed of funding 
shoUld hot be deprived thereotbecause the State neglected to .make the slightest effort to 
ensure that its acti.ons did not harm other units of governm~nt. The State could have made 
provision in .the closing documents requiring the Tax Debtors to pay the outstanqing taxe~ with 
a portion of the proceeds from the.sale,·as is customary in transactions in which a property's tax 
status might be changing. Instead, the State simply chose to proceed without any consideration 
of whether or not·the taxes were ultimately paid. The Sheriff could have reasonably concluded 
that the State should not be protected. from the consequences of a tax li(9n saJe under the 
circumstances. In any event, the State'is not in a positionto:retroactively substitute its own 
judgment for the discretion that W.Va. Code § 11A-3..7 affords to the Sheriff. 
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II. i'l-II: PROPERTY TAX LlENS.AT ISSUE WERE NOTEXTINGUISHeD THROUGH 
THE DOCTRINE OF MERGER.. :.... '. .... 

:. ',.:. .. . .::... . " i ,••, :.:: '.'I:•• 

The State advancas'numerous arguments i~S4~ip~~ oft~e incorrect prop~sition ~hat 

the doctrine of merger, as .articulated. by the Supreme:Court of New Mexico'in State.v. 

Locke, 29 N.M. 148,219 P. 790 (1:923)", extingu.i~he~ the,·tax liens ·atissue in this case. 
. ': . . : . 

First, the State falsely asserts that' this Court has adopted the doctrine of merger 

articulated in Locke. Second, the State attempts to distinguish foreign authority that Eb 

Dorev cited to demonstrate that Locke has not been universally adopted, and attempts to 

use foreign authority to override clear West Virginia Statutes. Lastly, the State incorrectly 

,.I , argues that consideration of public policy and,Legislative intent do not support EB Dorev's 

... position. For the reasons ,set forth below, the State's ·arguments are without merit. 

'! A. The Legislature has recognized that tax liens on real estate survive the 
State's acquisition of ~itle. 

W.Va. Code §§ 54-2,-12 and 54-2-14a provide, t~at an. applicant seeking to take 

property through eminent domain,.· including the State of.W~stVirginia, i~ v~steq with title 

to the property sought to be taken, upon payment of the appropriate ~r:npensation into 

court. See W.Va. Code § 54-2-12; W.Va. Code § 5:4-2-14a. After the State pays this 

, , money into court, and therefore after title to the subjept property is vested with the State, 

. the court proceeds to distribute the compensation. See W.Va. Code § 54-2-18. Critically, 
" .. 

W.Va. Code § 54-2-18 prc;>vid,es, in relevant part,. that."th~ court or judge may direct that 

t.~~ money paid in.to court, after withhok,l,ing therefrom any.sum necessary for payment of 

any taxes which are a lienuP9f1 ihe property., interest, Qr right,. be disbursed .and. distributed 

in accordance with the statement in the petition, among the persons entitled thereto." Id. 
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(emphasis added).4 The lien is enforced afterthe State has taken title. 
, . 

This is a clear legislative reco~nition that a tax lien on apiece of real estate survives 

the State's purchase of that real ,estate, and is not extinguished by the doctrine of merger 

or otherwise. While ,it is true that under W.Va. Code § 54-2-14a the lien is transfered from 
. ~'. 	 : 

the property to the fund paid into court, this is still a legislative pronouf.1cement that in order ' 

for the State to acquire title property for a publiC purpose, the State has to comply with a 

procedure'to ensure that the taxing authorities are paid. If the State cannot take title to 

property without ensuring the satisfaction of existing tax liens when exercising powers 

unique to government, then surely it cannot do so when it stands in the same positiQn as 

any other buyer on the open market. Because in an open market transaction there is no 

court fund to which the lien can be transferred, the lien must remain on the property to 

ensure payment of the outstanding taxes. Thus any title taken is taken subject to any 

unsatisfied tax liens. Like other buyers on the open market, if the State does not make 

provision to ensure the payment of the taxes owed on the subject property, then the State 

i" does so at its peril and risks losing the property through the tax lien sale procedure. 

B. 	 This Court has never adopted .the doctrine of merger articulated in 
Locke. 

The only published decision of this Court that even mentions the doctrine of merger 

isArm,strongJ)r~~uctsGorp. v., Martin, 1.1~,VY.Va.5.o! 1925.E.125 (1.937). /1owever; 
, 	 '. 

Armstrong was a case about what happens when the State acquires title to property as a 

4It is 'significant that the Legi~lature uses thephrase"taxes which'are a lien upon the 

property," as opposed to "taxes which have been levied against the property." The chosen 

language indicates that the lien is valid 'and fully enforceable when it attaches on the 

assessment date, and not inchoate as the State has asserted. 
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result.of th,e statuto.r;y..taX:.$fi!(~ :proP.~q~r~u..nd.'e.rt~ .Ia~ then in. effect. .. s.~.e 11 ~Wya. a,t 

50, 192 S. E. at 126, The facts of Armstrong, as reGounted by the Court, were that wh~n 

the 1930 taxes on the subject property were not paid, 

in December,'1931, the tractwas·sold for the delinquency by the sheriff,· and '.. 
was purchased by-fhe state. The taxes for 1931 were also not paid and the 
'~ract was purportedly sold to the state at the tax sale therefdr in December,.1932. . . ~. . 

lQ.. (emphasis added). The central holding of the case Was that "by its purchase at the tax 

sale in 1931, the state acquired the complete title of the manufacturing corporation, subject 

. only to the right of redemption." lQ.., 192 S.E. at 127 (emp.hasis added). Thus, Armstrong 

.) merely stands for the proposition that when the State acquires title to property through the 

tax sale procedure, the property cannot thereafter again be sold again to collect the taxes 

owed by the previ.ous owner. Were it any other way, the tax sale procedure would have 

no fin~lity. 5 Conversely, the instant case involves the State's purchase of property on the 

open market aftertax liens hadalready.attached. AS.a purchaser on th.e open market, the 

State stood in the same position as any other purchaser on the open market: it had to 

ensure the payment of the assessed taxes out of the transaction or risk the property being 

~ . 
5 It should be noted that the tax sale in Armstrong took place under a different statutory 

framework than is in place today. When Armstrong was decided, the relevant West Virginia 
·statutes provided for a sheriff's sale of the actual property, rather than a sale of the tax liens on 
the property. See W.va. Code§ 11-10-5 (1931); W.va. 'Code § 11-10-6 (1931). Moreover, the 
'law then in effect provided that III'[w]hen any real estate is offered for sale as aforesaid and no 
person present bids the amount of the taxes, interest and costs due thereon, the sheriff or 
collector shall purchase the same on behalf.of the State for the talCes thereon, and the interest 
on the same..." W.Va. Code § 11-10-28 (1931r Though not explicitly stated,· this was likely the 
situation in Armstrong: no one bid the requisite amount for the subject property, and so the 
sheriff purchased it on behalf of the State. Accordingly, the ruling in Armstrong merely 
reinforces: the finality of the purchase on behalf of the State in this scenario. It avoids the 
process of cycling unwanted properties through the tax sale process, which would only incur 
more costs to the State for properties that it already owns and would get again through a 
subsequent sale. 
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sold to· cbllecfthosenaxas·:·;'It was ·the·State's' aC'quisitJon ts·ani's ·tes·por'l,siI::HIiWto 'ensUre 
. ..., : ..: 	 '; '. . . : .' 

thatit acquired tne property with no. taxes· due. 
. ... . . 	 ..':. 

Nevertheles,s, the State .argues that "the facts of Armstrong are irrel~vant," and that 
. .. 

Armstrong should b.e~ead as adopting the doctrine of.merger as a general legal principal 

appHcable any time the State purchases:property, wh~ther it is at a tax sale or on the open 

market. However, this Court. ~as recognized on multiple occasions that the West Virginia 

,. Constitution require.s the Court to.announce new points. of 
, 

law in syllabus points. See . Syl. 

pt. 2, Walker v. Doe, 210 W. Va. 490,558 S.E.2d290 (2091)("[n]ew points of law ... will 

.be articulated through syllabus points as required by our state constitution"); See also State 

'c· ex reI. Med. Assurance ofW. Virginia, Inc. v. Recht, 213 W. Va. 457,471,583 S.E.2d 80, 

94 (2003);·W.va. Const. Art. V"I, § 4. The relevant syllabus point in Armstrong states as 

follows: "At a tax sale, when land is purchased by the state, its tax lien is merged in its 

purchased title." Syl. pt. 1, Armstrong, 119 W.va. 50, 192 S.E, 125 (emphasis added). 

Thus, "the point of law announced in Armstro·ng plainly applies only when the state 

,. purchases land "at a tax sale." The State's reading of Armstrong as a general adoption of 

the doctrine of merger as articulated by the Supreme Court of New Mexico in Locke 

.. contravenes the West Virginia Coristitution. 

C. 	 The State cannot rely on foreign authority to contravene the clear 
mandate of We~t Virginia statutes and the West Virginia Constitution. 

The State argues that §.tate v.Salt Lake Co~nty,.9.6 Utah 464,85 P.2d. 851 (1938), 
. 	 ," . 

which EB Dorevcited to demonstrate that Locke has nqt been uniformly adopted by a" 

stat~s,is distinguis'hable from the case at bar and actually supports the State's c~s~. The 

relevant distinction, as argued by the State, is that in Salt Lake County, the State of Utah 
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took title to the property aH~su,~"~'afte.r ~ve.ry ~tep in' the'tax and, lien"sale~process"w.a~
, , 

complete exceptfortheconveyance ofthe tax,deed,'~ whereas in th~"instant case "the only . ' ...... :. . .. '. . . 

step in the taxation and lien s.al~p.rocess th~t to,?k place prior to ~he State's purchas~ of 

; the property was theatta~hment ofthe :~tat\3's ,tax I~en" ~mJuly 1, 20q8." 

This distinction wo~'d only be rel~\(ant ifWest \Iirglnja'sstat~tory tax Hen procedure 

provided that the lien attached "after every step in the tax and lien sale process was 

complete except for the conveyance of the tax deed," or perhaps if the Legislature had not 

spoken on the issue of when the lien attached at all. However, the West Virginia 

:' .. Legislature has clearly spoken on this issue and stated that the lien attaches on the 

assessment date. See W.Va. Code § 11A-1-2. In Salt Lake County, the court reasoned 
- •••••• " ,; '.I~::= =~ ,.. ! •..:' : . •. • •. •.. I ;. 

that the State could acquire only such title as its grantor had at the time of the deed, which 

.,
y'.' in- that case was "title encumbered by taxes theretofore assessed and levied[.r See 96 

Utah 464, 85 P.2d at 854. Under West Virginia law, the title to the Properties was 

encumbered as of the July '1, 2008 ~ssessment date for the taxes at issue, as opposed to 

the date when such taxes were billed. Thus, in keeping with the reasoning applied in Salt 

Lake County, when the State purchased the Properties from the Tax Debtors after July 1, 

2008, the State could only acquire such title as the Tax Debtors possessed at the time: title 

,': encumbered by the tax lien that had already attached by virtue of W.Va. Code § 11A-1-2. 

In any event, EB Dorev cited Salt Lake County to show that not every jurisdiction 

has adopted the doctrine of merger as articulated in Locke.s Neither of these cases is 
. ...... ." . 

~,To the ext~nt the State attempts to argue that Salt Lake County does not disagree with 
Locke, itmust be noted that Locke held when property is purchased by the state, it is ab.solved 
from any further liability 'for taxes previousl'y assessed against it. See 29 N.M. 148,219 P. at 
792. By contrast, the Salt Lake County court held that when property is purchased by the 
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, controlltng: in the: instant case, beca'use ·the···controlling law is' set 'forth' in the statutes 

passed bythe West Virginia Legislature, and in th~. West Virginia Constitution. This Court 

has long recognized that "[aJ statutory provision which is clear and unambiguous and 

plainly expresses. the:legislativeinte~twill not be' i~t~rpreted by the courts'but will.be given 

fiJU force and effect." See SyL Pt. 2, State v. Epperly, 135 W. Va; 871; 65 S:E.2d 488 

(1951). Similarly, this Court has recognized' that 

[i]t is not for this Court arbitrarily to read into a statute that which it does not 
say. Just as courts are not to eliminate through judicial interpretation words 
that were purposely included, we are obliged not to add to statutes 
something the Legislature purposely omitted. . 

Syl. Pt. 11, Srooke B. v. Ray, 230 W. Va. 355, 738 S.E.2d 21 (2013). 

.. .. In..the instant ca.se, .W. Va. Code.§ 11A.,.1-2 plainly states that a lien for property 

taxes attaches on the July 1 assessment date. There is no mentior~ .in ~ny West Virginia 

tax statute of any mechanism whereby the lien that attaches ()n the assessment date can 

be merged or otherwise cancelled, except by the payment of the taxes owed. . . '. . 

Furthermore, controlling statutes plainly indicat(9 that a parcel of property is either 

exempt or not exempt for a,given tax' year, and ownership for the purposes of determining 

an exemption is determined on the assessment date. See W. Va. Code § 11-3-1 (c); W. 

Va. Code § 11-3-9. Section 11-3-9 provides that certain categories of property are exempt 

from taxation, including property owned exclusively by the State. Section 11-3-1(c) 

provides that ownership for property tax purposes is determined on the assessment date. 

There is no provision ih any West Virginia tax statute allowing prdpertyto' be both taxable 

state, the property cannot be retroactively exempted from a tax lien lawfully imposed thereon 
prior to the state's purchase. 8eeg6 Utah 464,85 P.2d at 856. Thus: the holding in Salt Lake 
County is directly contrary to th~ holding !n Locke. 

10 
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and exempt for a given tax year, or for iHo change sta.tus·mid~year. In·other word~, if a 

property is taxable.on. the ~sse~~rnent. ~ate fqr a gi:ven. ta~ yea~, it qannQt I.ater be90me 

~xempt.frorn t~at year;s taxes .. 7 prop~rty is .either ta?CabJe on the assessment date or it is 

exempt; it cannot be neither, both, or change in any part·ofthe year. . 

However, the doctrine ofmerger articulated in" Locke stands: in ~ired contrast to the 

West Virginia statutes discussed above, because Locke holds that "when property is 

acquired by the state in its sovereign capacity, it thereupon becomes absolved, freed, and 

relieved from any further liability for taxes previously assessed against it ... The claim of 

the state for such taxes becomes merged in its ownel'$hip ofthe fee." See 29 N.M. 148, 

·1 219 P. at 792.8 The application of Locke would not only cancel, without payment of the 
... ", .... .. .. : . 

outstanding taxes, a tax "lien which had already attached by virtue of West Virginia statute, 

but woutd also result in properties that were taxable on the assessment date for the subject 

taxes later becoming exempt from said taxes. The State cannot rely on foreign authority 

'., 	 . 
7 To illustrate, see the chart attached hereto as Exhibit 1. The "assessment year gap" 

on said ch~rt "demonstrates the tirT)"~ period between the July .1.1 20q~ !1s~.e~sment date and the 
State's purchase of one of the Properties. During this period, the Properties were owned by the 

! non-exempt Tax D.ebtors (and thus clearly taxable), but as Exhibit 1 illustrates, if the doctrine of 
, 	merger is applied, then the Properties will later become exempt from taxation. This directly 

violates. West Virginia law, which"does not provide "for ~ propertyto be both taxable and exempt 
at different points "after the asses'sment date for agiveri tax year, or to change its status after 
"the assessment date. This chart also illustrates how, if the State's argument is accepted, the 
former property owner gets the benefit of: the State's exemption for the former property owner's 
pro-rata share of the assessment year. There is no West Virginia statute that allows the State 
to share its tax exempt status with other property owners; 

8 As argued in EI;3 D~rev's opening brief, this concepUhat "the state's claim for such 
taxes becomes merged in its ownership of the fee" only makes sense if it is truly the state's 
claim, for taxes. The idea of "merger" is based on a unity of ownership interests: both the tax 
claim and the fee ownership belong to the state. Where, as here, the bulk of the taxes are 
owed to taxing""units oth~r thEm the state, there is n6 uriity"of ownership. Thus, there can be no 
merger ofthe state's ownership of the fee and these other entities' claims for taxes. 
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from 1923 to create ar~m~dy that directly viola~es cl:ea·r,West Virginia statutes. 

In addition, th~ application of the doctrine ~f. merger violates the West Virginia 
. . 

~Constitution. The Constitution provides, in relev~.nt part, tn~t '~taxation sh.?/1 pe/lJqual am;! 

·unif~rm throughout the ~tate, and aUproperty, both r.eal and personal, shall be taxed in 

"'proportion to its value tobe.asce'rtained as directed by.law." w.; Va. Con.st.Art: X, § 1 

(emphas·is added).9 As set forth in greate.r detail in ·EB ·borev's opening brief, the State's 

attempt to retroactively exempt the Properti~s from the 2009 taxes owed by the non­

: ., exempt Tax Debtors, arid to destroy the liens on the Properties without any statutory 

, authority for doing so, solely because the State happened to succeed to the title of the 

:'~ Properties, directly violates this constitutional requirement of equal and uniform taxation. 

,: , Do Considerations of pub·lie policy and Legislative intent do not support 
·the application of the doctrine of merger.·· . ......... -.., 


.~ The State's arguments with respect to public 'poli~y and Legislative intent primarily 

~ ': relate to the specific numbers at issue in this case. The State essentially argues that the 

Legislature ca~not have intended fort~e State to lose five million dollars worth of property 

',.. over a tax debt of approximately $57,9.00.. This argument ignores the fact that the State, 

: and only the State, was ina position to ensure th~t nobody lost anything.. The State seeks 

. a ru ling that absolves the State of a.ny. responsibility whatsoever for ensuring the collection 

ofproperty ta>.<es owing to other units of government when the State purchases property. 

9The State argues that du~ to the purported distinctions between Salt Lake County and 
the case at bar,. EB Dcrev's reliance· on the .ccmstitutiona.1 ~nalysis employed in Salt Lake 
County hs misplaced. However, regardless of any distinctions·which may exist between Salt 
Lake County and the case at bar, the West Virginia Constitution requires equality and,uniformity 
in the taxation of real property, and the application of the doctrine of merger would flout this 
requirement. 
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'0 , 0r 
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Ifthi~ Court a~opts the doctrine of merger,as the State advocates, then whenever the State 

purchases property that was owned by a ,hon-exempt party on the assessment date, the 
- . ;,' -: , . .:.., : . ' 

, , 

othertaxing tlnits'wi'tI"loserthe :revenoe'that theyqtheiWise would h.avederi\led from that 
" '-,..: " . ' . - - , 

p.r9perty:';Sycon.trasi; if the State is'held:t6: the $an"esta'ndard as' everybody else when 
, " ,. , : • . ~'. . l ' I' ~ .: ' •• , . ..," I ~ • . 

it purchases property (Le:' ifthe State'is:required to ensure that the taxes 'are paid from the 

",sale proceeds or risk losing the property-in a tax lien sale), then all units of government get 

the;tax revenue ,they are owed and nobody loses anything: 

There is no provision in the statutory framework that absolves the State of the 

, consequences of a tax lien sale if the State does, not ensure the payment of the taxes 

owed on the property it purchases. On the contrary, the Legislature made its intent plain 
, -.' , , :.. ': ; .. t .... -. ,~ "".' .':. • ':'~ " , .. ,'. ,':" ••.,. I .. ; • I .;: :. :.._" I,:.':' _ .._ .~.. .._ 

when a'dopted the statutory tax lien procedure; it was concerned with "the paramount 

hecessity of providing regular tax income for the state, county and municipal governments;" 
.,. 0 '0' " .........: -....... . 


arid with the fact that delinqu~nt land '''repr$sents a failure on the part of delinquent private 

owners to bear a fair share of the '~osts of government." See W.Va. Code § 11A-3-1. The 

rule advocated by the State would protect the regular tax income of the State, but would 

jeopardize the regular tax income of other units of government, and would make it easier 

" for delinquent private owners to avoid bearing their fair share of the costs of government. 

,On the other hand, the application, of the statutory tax lien sale procedure, without any of 

'the unsupported m'odifications urged by the State, ensures that the state, county, and 

municipa/governmentsreceivetheirregulartaxincome,andthatdelinquentprivateowners 

cannot shirk their responsibilities by selling their property to the State or some other tax­

exempt entity. Moreover, it requires no greater b.urden on the part of the State; it merely 
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needs to require the closing attor~ey' to comply ~ith the relevant .st~tutes by ~nsuring t~at 

tha,property tax~s are pai~ o,ut;oft,he'tral1saction. ',: 

, Agai!1, when J~~ ~ta~e,purchases:prope~, the Stat~ ,S th~ only entity w,ith the power 
, .,' .:... .. ,,',.,., 

tq safeguard the taxes oWi,nQ, tc?' ~~hEfr ~ni~ of government. The S~~~e" in ~he course of 

cloSing its transactions with the Tax Debtors,'could have taken the simple, customary step 

of requiring the'closing attorney to collect, wi~hhold, and/or escrow the' amounts necessary 

to pa}l the outstanding taxes. By contrast, the other taxing units had no control over these 

transactions and thus no power tq protect their interests from the results thereof. Simply 

stated, if the State is the only entity,with the power to avoid the loss oftax revenue, the 

State should not be absolved from any and all responsibility for doing so. ,When the 

Legislature adopted the statutory tax lien procedure "[i]n view of the paramount necessity 
, , , 

of providing regular tax income for the state, county, and municipal governments," surely 

it dit;! not intend to issue the State a lioense to disrega'rd the taxes owing to county and 

municipal governments, and to thwart the tax lien created to ensure the collection c;>f such 

taxes. If the goal is to ensure the payment of taxes, then the better rule is that when the 
. r.. 

State or any other tax-exempt entity10 purchases property after the assessment date for a 

given year's taxes, the Ii~n for that yearis taxes remains in place and may be enforced' by 

IOTo the extent the State critiques EB Dorev's motives, it should be noted that the State 
itselns riot a dis1ntere~tecf' pai1yWith crnW the public"s best i'htetest in mind. 'It is highly unlikely' , 
that. if the shoe were on the other foot, and Kanawha County or some other government entity 
had ,purchased propertY without providlng for the payment of a significant sum of taxes owing to 
the State, the State would be arguing that its lien for said taxes was merged and extinguished. 
,Moreover, ~B Dorev did not ir:'liti~te this action; it was filed by the State. ,EV, Dorev purchased 
these liens as assessed under the former owners' names with the full expectation that they 
would ~e redeemed. Only the State' allowed this to become a property issue instead of a 
redemption issue.' , 
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sale if th~, taxes remain unpaid. 11 

In response to EB Dorev's assertions regardilig'the steps the State',could have 

tCikento en~lJn~ the coilectlop oftDe outstanding taxes, the State argues that liwhere the 

existence of a sale,able lien is a matter ofdispute, and believed by the' State agency to 
. . ',. '. . . . . 

have been extinguished, the conclusion that the State agency should have simply chosen 

to expend 'State money to purchase the State's own lien, this simply presuming the lien to 

exist as a valid lien, and taking the risk of making an unjustifiable'donation of State funds 

to various local government entities, is not compelling." 

, II In a throwaway argument at the end of its brief, the State argues that "nowhere in 
chapter 11A of the Code has the Legislature authorized title to property owned by the State to' 

" b~ transferred to third parties who purchase delinquent property tax liens under article three, 
:.. chapter eleven-a of the Code." However, Chapter 11A makes no distinction as to the 

ownership of properties that may be transferred under said chapter. For example, W.Va. Code 
§ 11 A-1-2 provides, in relevant part, that "there shall be a lien on alf real property for the taxes 
assessed thereon ...." (Emphasis added). W.Va. Code § 11A-3-19 provides, in relevant part, 
that a party who purchases a tax lien at a sheriff's sale must take certain actions "in order to 
secure a deed for the real estate subject to the tax lien or liens purchased," inch.lding the 
preparation of a list of those to be served witli notice to redeem. W.Va. Code § 11A-3-27 
provides, in relevant part, that "[i]f the real estate described in the notice is not redeemed within 
the time specified in the notice, then from April 1 of the second year following the sheriffs sale 
until the expiration of the lien evidenced by a tax certificate of sale as provided in section 
eighteen of this article, the State Auditor or his or her deputy shall upon request of the 
purchaser make and deliver to the clerk of the county commission, a quitclaim deed for the real 

,estate." Nowhere in these'statutes is thete any indication that a deed cannot be issued if the 
real estate was 'purchased by the State after the assessment date on which the lien attached. 
Chapter 11A simply provides that the property shall be deeded to the tax lien sale purchaser if it 
is not redeemed, regardless of who or' what owns the subject property at the time the deed is to 
be issued. 

The State also asserts that the "exclusive process by which property belonging to the 
, ,- State can be sold" is set forth ,in Chapter 5A, Article 11 of the Code. Chapter 5A, Article 11. of 
" , the Code relates to the Public Land Corporation, which is authorized to sell public lands in 
, certain enumerated,circumstances. See W.va. Code § 5A-11-3. Nowhere in Chapter 5A, ' 

Article 11 does it state that the process set forth therein is the exclusive process: by which 
property belonging to the State c;;an be sold. Likewise, nowhere in Chapter 5A, ArtiCle 11 is 
there anY'indication that said Article in any way limits the tax lien sale procedure codified in 
Chapter 11A, or otherwise protects the State from the consequences of a tax lien sale when the 
State purchases propertyemcumbered by a tax lien without providing for the payment of the 
outs~anding taxes. 
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'First, this argument ignores the fact that the customary steps would not require the 

'State to "expen~ Sta~e money" ot "tak[e] the risk. of makirig an urijlJstifiable donation of 
.: " . . : .. '.. :'" ,:;,' 

St~t~funds to vatiqus govarnmententities." A.s discus~~d 'in EB Dorev's opening brief, it 
: . " ,'..: .:.: . . ." .... . .. 

isuslial and customaryf6r"laWyers closin'g'tra~saction~'ir1 which'~property's tax status 
. . '.' 

might.pe_changing to col/ect, withhold, or escrow amounts which may be required. to pay 
. .', . 

. ; the outstanding taxes for the calendar year following the closing. See App. at pp. 131-133. 

This does not require any additional expenditure ofState funds. Instead, it simply requires 

an allocation of a portion of the funds that the State was paying to the Tax Debtors for the 

Properties. Rather than handing the entire purchase price over to the Tax Debtors, the 

;j State could have simply withheld or placed in escrow the amounts necessary to pay the 
.' •• ~, ••• ~.': . • • •• • ._ N' 

estimated tax bill. This costs the State nothing, and involves no risk.. 

Second,' even if the State beiieved 'that the liens at issue were extinguished, the 

State still knew that the Tax Debtors owed taxes to other taxing units. If the State believed 

that these taxing units could no longer resort to the tax lien sale procedure to collect said 
, . 

taxes, then the State's responsibility to withhold or escrow a portion ofthe purchase money 

to ensure payment of the taxes becomes all the more imperative. The State's purported 

belief that i'ts transaction robbed the other units of government of their most effective 

; I method of enforcing property taxes ·is certainly not an excuse for the State's failure to take 

simple, cost-free steps to ensure that the transaction did not deprive these other units of 

government of their tax revenue. 12 

12Mor~over, the State had the option of simply paying the outstanding .taxes itself, and 
seeking reimbursement from the Tax Debtors. The State has chosen to put title to property 
valued at five million dollars at risk instead, when it could have merely risked approximately $70 
thousand in redemption funds. The State is the party tliat had all the power and all 'the options, 
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III. THE PROPERTY TAX LIENS AT ISSUE WERE. Nor INCHOATE, AND EVEN IF 
··THEYWERE,THEYMATURED INTO LIENS SUITABLE FOR SALE:· UPON· THE 
FAILURE TO PAY THE TAXES WITHIN THE PRESCRIBED PERIOD• 

. ~s \Nith t~e State's other arguments, the State's argument that the tax liens on the 

. Properties were inchoate ignores the plain mandate of the controlling statutes; West 
..... ." . 

Virginia Code §11A-t-2 plainly states that: . .. 

[t]here shall bea lien on all real property forthe taxes assessed th!3reon, and 
for the interest and other charges upon such taxes, at the rate and for the 
period provi.ded by law, which lien shall attaoh on the first day of July, one 
thousand nine hundred sixty-one, and each July first thereafter for the taxes 
payable for the ensuing fiscal year . 

. ' W. Va. Code § 11A-1-2 (emphasis added). Thus, for the taxes at issue, the liens attached 

on July 1, 2008 (i.e on the assessment date). The State does not dispute that the liens 

., attached.. on this. date, b.ut instea·darguesthat the,.liens that attached..were inchoate, ,and 

that the State's purchase of. the Properties prevented the liens from maturing. In other 

words. despite the clear, unambiguous mandate that the lien attaches on the July 1 

'.~. assessment date, the State urges a tortured construction under which (1) "the lien'i that 

attaches by virtue of of W; Va. Code § 11A-1-2 is something other than a true and valid 

" " lien, or (2) the phrase "shall attach" actually means "shall conditionally attach," and the lien 

... ; does not really attach until some unsp~c.ified later date. 

Again, this Co·uri has held that U[w)hen a statute is clear and unambiguous, ... the 

duty of the courts IS not to construe but to app·,y the statute, and ·h,·so doing, its words 

· should be given thejr ordinary acceptance and significance and the meaning commonly 

attributed to them." E·ppefly, 135 W. Va. at 884,65 S.E:2dat492. Similarly, this Court has 

and it chose the greater risk. 
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" :, 

.' held tha~ "[i]t is not for this C()urt arbitr~rily .to .r~~~ .in~9 a-.st~t~te th.a~Whic~ ~~.does not ~ay:" 

Syl. Pt. 11, Brooke ~., 230 W. Va. 355, 738 S.E.~d 21. 

" ...... .Th~r~ is no. ampiguity in.. W.. V~, ·Coq~ § 1tA-1.-~ .. 13. I~ pl~i.nly.~t~te~ than~e!ien 
, = ' 

': , = , 

-' attaches on J,uly 1 for the taxes payable for the ensuing fiscal year (i.e. on the assessment 

da~e). Nowhere in Ghapter 11A does the Legislature mention anyt~ing about the lien that 
I • :', 

, !' att.aches on the assessment date beln.g "in~hoate." Furthermore, ev~n assuming arguendo 

'. that the lien fits into the abstract 'Black's Law Dictionary of "inchoate" cited by the, State, 

. nowhere in Chapter 11A does the Legislature mention anything aboutthe maturation ofthe 

'-' lien being arrested if the subject praperty is purchased by a tax-exempt ~ntity after the lien 

has attached,14 As set forth in EB Dorev's opening brief, the only method that the 

. 13 Even if there were an ambiguity in W.Va. Code § 11A-1-2 rendering it subject to 
construction (which there is not), the statute could not be given the construction urged by the 
·State. The State asks this Court to construe .W. Va. Code § 11A-1-2 to -mean something directly 

"~ contrary to what it plainly says, and to read into the statute terms and conditions which do not 
appear. FurthermOre, t~is Court has long held that ",[n]o part of a statute is to I::!e treated a$ 
nieaningless and we must give significance and effect to every section, clause,'word or part of 
a statute...." See T. Weston. Inc. v. Mineral Cnty., 219 W. Va. 564, 568,638 S.E.2d 167, 171 
(2006). 'To accept the State's construction of W.Va. Code § 11A-1-2 would be to render large 
portions of it meaningless. The statute provides that the lien attaches on the assessment date. 
If th.~ lien is invalid and ineffective,until,sonie .. unspecified later date, and. thus does,not real!y :'. 
attach until such later date, then the statute is effectiv.ely meaningless, 

14 The State cites City of La'urel ,/Weems, 10'0 Miss: 335, 56 So. 451 (1911) and State 
.v. Snohomish Cnty., 71 Wa~h. 320, 1.28 P. 667 (191"2) in support of its argument that t~e lien 
should 'be ccmsidered inchoate, arid 'that the maturation of the lien was arrested by the State's 

", .purchase. The State cannot rely on early 20th century cases from foreign jurisdictions to alter 
: ~ .. tna 'plaln'mandatefof unambiguous: West Virginia statutes. Furthermore, in attempting' to .,' 
! distinguish the Supreme Court of Utah's decision in Salt .Lake County, the State argued that 
':- "there is no way to be· certain that the statutes at issue in the inid-1930s were hot 

distinguishable 'from the current West Virginja tax statutes in some relevant way." To the extent 
. the State relies on Weems and Snohomish, the same argument applies: there is no way to 

know that the statutory property taxation scheme in. these jurisdictions in the 1910s did not 
differ frorJ:l the current West Virg,inia statutes· in some material way, 
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b.eg!slat~re h~: p~oyid~d fqr ,~Xt(~g~l~h!"A'g ,8 :t~x'I,ie_!1,,~ft~r- it,~,as att~c~e~ ~'~~th'fJ,payf11entof 
'.' . .. 

, ' ." , 

the taxes',(!)wed. See e.g. W.Va. 'Code § 11A-3-5, ("The,taKlien on each unredeemed tract 

'or lot .. '. shall be'sold by the sheriff .': ,!')(emphasis added); W. Va. Code'§'11A-3-27 ("If 
'. : " '; ,.;.' . , , 

"the real estate described in'tlie notice 'is not-redeemed within the time specified in the 

n'otice, then...the State Auditor or-his odler deputy shall upon request of the' purchaser 
, , 

, make and deliver to the ,cle.rk :~(the county, commission, a quitclaim deed for the real 
~ , 

estate." )(emphasis, added). 
, ' 

In summary, the Legislature could have easily provided thatthe lien attaches on the 

'J assessment date, but is, inchoate and 'ineffective until some later point in the taxation 

process. The Legislature could have,' easily provided that the lien attaches on the 

~s'sessm~nt date, but is canb~'iled if the 'State"or another tax-e)(~mpt entity purchases the 

subject property before a tax deed is issued. However, the Legislature did not do this. 

Instead, it set forth a clear mandate that ownership is determined on the assessment date, 

that the lien attaches on' the assessment date, and that the lien shall be sold by the sheriff 

unless the taxes are paid. See 'W.Va. Code ,§§ 11-3-1(c); 11A-1-2, and 11A-3-5. 

Accordingly, the State's arguments that the subject liens were "inchoate" and/or that the 

St~te's purchase oHhe Properties prevented the liens from maturing are contrary to the 

law and must be rejected. 

CONcLlJSION 

For the reasons set forth above; EB Dorev respectfully requests that this Court 

, reverse the circu'it court's order, uphold the validity of the tax lien sale to EB Dorev, compel 

, the issuance of tax deeds to the Properties to EB DorevJ and remand the case to the circuit 
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coui-fior consideration of ES' [)orev's renlain'ing counterclaims and cross-claims. 

, , 

Respectfully Submitted, 

EB DQREV HOLDINGS, INC. 
:', , . 

By Counsel, 

Michael W Carey, WV S No. 635 
David R. Pogue, WV B No. 10806 
Carey, Scott, Douglas & Kessler, PLLC 
901 Chase Tower 
707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 
(304) 345-1234 ' 
mwcarey@csdlawfirm,com 
drpogue@csdlawfirm.com 
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