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INTRODUCTION

This appeal involves the application of West Virginia's statutory tax lien sale
procedure to certain parcels of real estate located in Kanawha County, West Virginia
(hereinafter “the Properties”) which were owhed by private entities (hereinafter “the Tax
Debtors”) on the July 1, 2008 assessment date for the property taxes payable in 2009, but
were subsequently purchased by the West Virginia Department of Administration, Real
Estate Division (hereinafter “the State”) in August and September of 2008.

Petitioner EB Dorev Holdings, Inc. (hereinafter “EB Dorev”) submits that when the
2009 taxes on the Properties were not timely paid, the Kanawha County authorities
properly sold the tax liens on the Properties to EB Dorev in accordance with the procedure
set forth by the West Virginia Legislature. The Kanawha County Sheriff agrees with EB
Dorev’s positions, as indicated by his filings in the lower court. However, the Circuit Court
of Kanawha County, West Virginia ruled in error that (1) the Properties were rendered
exempt from 2009 taxes upon the State’s purchase of the Properties; (2) the liens for the
2009 property taxes were extinguished through the doctrine of merger upon the State’s
purchase of the Properties; and (3) .that the liens for the 2009 property taxes were inchoate
and never matured into saleable liens. EB Dorever filed the instant appeal and submitted
its opening brief demonstrating that the Circuit Court erred in making each of these rulings.
The State filed its responsive brief, and EB Dorev now respectfully submits this reply.

As set forth more fully below, the Properties were not rendered exempt from 2009
property taxes upon the State's purchase, becausé ownership for the purpoée of
determining any tax exemption was determined on the July 1, 2008 assessment date,

when the Properties were owned by private, non-exempt entities. In addition, the liens for



the 2009 property taxes were not extinguishéd through merger,'nor were they inchoate
liens which never matured. In the context of eminent domain, the Legislature has
recognized that tax liens on real estate survive thé' State’s acquisition of title to such real
eétate, and the money to pay the taxes owed must be collected at the time of the
transac_tion. In other words, in the co.ntext-of eminent domain, the liens are neither merged
nor treated as inchoate. If the State’s concepts of “me‘rge‘r” and “iAnchdate liens” do not
apply to provide tax relief to landowners who have their property forcibly taken by the State,
then certainly they do not apply to open market transactions with willing sellers.
Furthermore,-this Court has never 'adopted the doctrine of merger in the context of the
case at bar, and the application of the doctrine of merger in this context would contravene
clear West Virginia statutes and the West Virginia Constitution. Finally, the State’s
argument that the liens Were inchoate and never matured is an impérmissible attempt to
construe clear and unambiguous statutes to mean something which they do not say, or to
render portions of them meaningless.
AR_GU_M_ﬂlI

I THE PROPERTIES WERE NOT RENDERED EXEMPT FROM 2009 REAL
ESTATE TAXES UPON THE STATE’S PURCHASE OF THE PROPERTIES IN

AUGUST AND SEPTEMBER OF 2008.

As set forth more fully in EB Dorev's opening brief, the law is clear in West Virginia
tHat the ownership of a parcel of real estate for property tax purposes is determined onAthe
assessment date for the taxes. See W. Va. Code § 11-3-1(c); Syl. Pt. 1, Moore v. Johnson
Serv. Co., 158 W. Va. 808, 219 S.E.2d 315 (1975); Cole v. State, 73 W. Va. 410, 80 S.E.

487, 491 (1913). Because it is undisputed that the Tax Debtors, who are private entities



with. no. claim to. immunity. from taxétion;. owned-the Properties on the July. 1, 2008
assessment date for the ZOOQ real ’estaté taxes, the Tax Debtors are the owners of the
Properties for the purposes of the 2009 real estate taxes. Neither the Legislature nor this
Court has made any-provision for refroactivély applyi'rzlg.exemption status. For something
as important as a propérty tax exemption, if the Legislature had inténded' retroactive
-application, it surely would have stated its intent somewherein the tax statutes. Thus, the
Circuit Court erred in determining that the State’s purchase of the Properties affer the
* assessment date for the 2009 feal estate taxes provid;ad any immunity from said taxes.
The State has not cited anything in West Virginia's property tax statutes or
- jurisprudence allowing foé any variance from the clear mandate that ewnership for tax
purposes is determined on the assessment date, or ofherwise allowing the State to
retroa"ctively apply its tax exempt status té property that it did not own on the assessment
déte.- Instead, the Sfate argues that even if its purchase of the Properties in August and
September of 2008 did not render the Properties exempt from 2009 real estate taxes, this
has no bearing on the issue of the cbntihuing existence or validity of the tax liens on thé

| Propert.ies.1 The State maintaihé that even if the Circuit Court erred in holding that the

! The State asserts that a tax lien arising under W.Va. Code § 11A-1-2 is “the State’s
lien,"and that other levying bodies do not have liens. However, W.Va. Code § 11A-1-2 simply
states, in relevant pait, that “[t]here shall be a lien on all real propeity. for the taxes assessed
thereon . ..." At no point does W.Va. Code § 11A-1-2 refer to the lien created therein as “the
State’s lien,” nor does the State cite anything in support of the assertion that the lien belongs
solely to the State. Given that the vast majority of property taxes go to taxing units other than
the State, the State’s unsupported characterization of the lien for property taxes as only “the
State’s lien" lacks merit. Even assumlng arguendo that the lien is a state-level lien, the
Legislature did not by virtue of giving the county the power to enforce this state-level lien give
the State the right to cancel, void, or other wise dissolve such lien. This power was most likely
given to the county to enhance the county’s ability to ensure the collection of property taxes
which mostly belong to taxing units at the county and municipal level.
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Prcperties.were render‘ed exempt from 2009taxes upon p:urcﬁna'se_ by the S..‘».tate,m tﬁe fax
liens on the Properties were nonetheless ex.tin.gLiishe"d through the dottrine of merger
and/or were inchoate liens that riever ‘rﬁatured into saleable liens.? |

i other words instead of substantlvely contestlng EB Dorev's first aSS|gnment of
error, the State has: chosen to base |ts case on EB Dorev's second and third assngnments
of error. For the reasons set forth below, as well as in EB Dorev’s opening brief, the tax
liens at issue were not extinguished through the doctrine of merger, nor were they

“inchoate™ liens that never matured into liens suitable for sale.®

2 The State points out that the sale of tax liens is not the sole means of collecting
delinquént taxes, and therefore if the Tax Debtors remain liable for the 2009 taxes in the wake
of the State’s purchase, they would not escape liability if the liens could not be enforced.
However, as EB Dorev argued in its opening brief, the sale of tax liens is the most effectlve

 method of collecting the taxes, and in some cases is the only method available. For example, if
the Tax Debtors, which are limited liability companies, have distributed the proceeds from the
sale and do not have sufficient assets to cover the amount of taxes, penalties, and interest
owed, then the alternative means of collecting delinquent taxes identified by the State (a civil
action by the sheriff) would not be effective because the Tax Debtors would be judgment-proof.

? The State argues that.W.Va. Code § 11A-3-7 provides the county sheriff with the
discretion to determine that a tax lien should not be sold. While, in this case, the Kanawha
County Sheriff chose not to suspend the sale,.the State asserts that the suspension of the sale
was “the only possible reasonable conclusion,” and that no responsible public official would
conclude that five million dollars worth of the State's property should be transferred into private
hands in order to obtain $57,000 for other public agencies. Perhaps the Sheriff concluded that
the State (or the closing attorney or the sellers) had ample opportunity to avoid the sale by
securing payment of the outstanding taxes, and that local government bodies in need of funding
should nhot be deprived thereof because the State neglected to make the slightest effort to
ensure that its actions did not harm other units of government. The State could have made
provision in the closing documents requiring the Tax Debtors to pay the outstanding taxes with
a portion of the proceeds from the.sale, as is customary in transactions in which a property’s tax
status might be changing. Instead, the State simply chose to proceed without any consideration
of whether or not-the taxes were ultimately paid. The Sheriff could have reasonably concluded
that the State should not be protected. from the consequences of a tax lien sale under the
circumstances. In any event, the State is not in a position- to-retroactively substitute its own
judgment for the discretion that W.Va. Code § 11A-3-7 affords to the Sheriff.

4



I THE PROPERTY TAX LIENS AT ISSUE WERE NOTEXTINGUISHED THROUGH
. THE DOCTRINE OF MERGER. .~ '

The State advances numerous arguments in support ofthe mcorrect proposutlon that
the doctrme of merger as artlculated by the Supreme Court of New MeXICO in State.v.
L;eﬁ, 29 N.M. 148, 219 P. 790 (-1.923), extinguishes the..tax liens et»lssue in this case.
First, the State falsely asserts that’this Court has adepted the doctrine of merger

articulated in Locke. Second, the State attempts to distinguish foreign authority that Eb

Dorev cited to demenstrate that Locke has not been universally adopted, and attempts to
use foreign authority to override clear West Virginia Statutes. Lastly, the State incorrectly
~+ . argues that consideration of public policy and Legislative intent do not support EB Dorev's
position. For the reasons set forth below, the State's arguments are without merit.

A.  The Legislature has recognized that tax liens on real estate survive the
State’s acquisition of title.

W.Va. Code §§ 54-2-12 and 54-2-14a provide that an applicant seeking to take
property through eminent domain, including the State of,West Virginia, is vested with title
to the property sought to be teken:upon payment of the appropriate compensation into
court. See W.Va. Code § 54-2-12; W.Va. Code § 54-2-14a. After the State pays this
- money into court, and therefore after title to the subject property is vested with the State,
" the court'proceeds to distribute the compensati_pn. See W.Va. Code § 54-2-18. Critically,
W.Va. Code § 54-2-18 provi_d,es, in relevant part, that “the court or judge may direct that
the money paid into court, after withholding therefrom any sum necessary for payment of
any taxes which are a lien.upon the property, interest, or right, be disbursed and distributed

in accordance with the statement in the petition, among the persons entitled thereto.” /d.
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(emphaSIS added) The l|en‘|s enforced afterthe State has taken title.

| Thrs isa clear Iegrslatrve recognltlon that a tax ||en ona plece of real estate survives
the State s purchase of that reaI estate and is not extmgmshed by the doctrlne of merger
or othemnse While. |t is true that underW Va Code § 54-2 14a the Iren is transfered from
the property tothe fund pard into court thls is strll a Ieglslatrve pronouncement that in order -
for the State to acquire title property for a public purpose, the State has to comply with a
procedure to ensure that the taﬁ(ing authorities are paid. Ifthe State cannot take title to
property without ensuring the satisfaction of ekisting tax liens when exercising powers
unique to government, then surely: it cannot do so when it stands in the same position as
"+ any other buyer on the open market. Because in an open market transaction there is no
court fund to which the lien can be transferred, the lien must remain on the property to
ensure payment of the outstanding taxes. Thus any title taken is taken subject to any
unsatisﬁed tax liens. Like other buyers on the open market, if the State does not make
prouision to ensure the payrnent of the taxes owed on the subject property, then the State
does o at its peril and risks losing the property through the tax lien sale procedure.

B. This Court has never adopted the doctrine of merger articulated in
Locke.

The only published decision of this Court that even mentions the doctrine of merger

v. Martin, 119 W.Va. 50, 192 S.E. 125 (1937). However,

is Armstrong Products Corp.

Armstrong was a case about what happens when the State acquires title to property as a

* It is significant that the Legislature uses the phrase-“taxes which-are a lien upon the
property,” as opposed to “taxes which have been levied against the property.” The chosen
language indicates that the lien is valid and fully enforceable when it attaches on the
assessment date, and not inchoate as the State has asserted.

6



result of the statutory,tax sale procedure under the law then in effect. See 119 W.Va. at
50, 192 S.E. at 126. The facts of Amstrong, as recounted by the Court, were that when

the 1930 taxes on the subject property were not paid,

in December,-1931, the tract was sold for the delinquency by the sheriff;and --
was purchased by the state. The taxes for 1931 were also not paid and the
tract was purportedly sold to the state at the tax sale therefor in December,

1932.

:I_cL (emphasis added). The central holding of the case was that “by its purchase at the tax
salein 1931, the state acquired the complete title of the manufacturing corporation, subject
" only to the right of redemption.” Id., 192 S.E. at 127 (emphasis added). Thus, Armstrong
merely stands for the proposition that when the State acquirés title to property through the
tax §ale procedure, the property cannot 'fhereaﬁer again be sold again to collect the taxes
owed by the previous owner. Were it any other way, the tax sale procedure would have
no finality.® Conversely, the instant case involves the State's purchase of property on the
open market after tax liens had already attached. As a purchaser on the open market, the
State stood in the same-position as any other purchaser on the open market: it had to

ensure the payment of the assessed taxes out of the transaction or risk the property being

' . 7 It should be noted that the tax sale in Armstrong took place under a different statutory

framework than is in place today. When Armstrong was decided, the relevant West Virginia
statutes provided for a sheriff's sale of the actual property, rather than a sale of the tax liens on
the property. See W.Va. Code § 11-10-5 (1931); W.Va. Code § 11-10-6 (1931). Moreover, the
law then in effect provided that “'[wjhen any. real estate is offered for sale as aforesaid and no
person present bids the amount of the taxes, interest and costs due thereon, the sheriff or
collector shall purchase the same-on behalf of the State for the taxes thereon, and the interest
onthe same...” W.Va. Code § 11-10-28 (1931). Though not explicitly stated, this was likely the
situation in Armstrong no one bid the requisite amount for the subject property, and so the
sheriff purchased it on behalf of the State. Accordingly, the ruling in Armstrong merely
reinforces the finality of the purchase on behalf of the State in this scenario. It avoids the
process of cycling unwanted properties through the tax sale process, which would only incur
more costs to the State for properties that it already owns and would get again through a

subsequent sale.
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sold to collect those taxes: "It :Wgs' ‘fhej:s:tété’s' a‘(:‘c‘.inis"_it_inn"téamfs ;res'p<§nzsi5ility‘to ensure

tnat it acquired the nrqperty with no.taxes due. | |

- Nevérthéles,s, th.eAStatle .a',rg‘ués‘ that “the factszbf Armstro ng are irréle_Vantf’ and that

Armsfron‘g should he l:éad as a&opting the doctrine of merger as a general légal'principal

appli_caple any timé the Stéte pu'rc‘nases.;-prbperty, whether itis at.a fax saie oron the open ‘

markét. However, this Court has recognized on multiple occasions that the West Virginia
-Constitution requires the Court_tq:announce new points Qf_ law in syllabus points. See Syl.
“pt. 2, Walker v. Doe, 210 W. Va. 490, 558 S.E.2d 290 (2001)(“[n]ew points of law ... will

- -be articulated through syllabus points\as required by our state constitution”); see also State

- exrel. Med. Assurance of W. Virginia, Inc. v. Recht, 213 W.Va. 457, 471, 583 S.E.2d 80,
94 (2003): W.Va. Gonst, Art. VI, § 4. The relevant syllabus point in Armstrong states as
follows: ;‘At a tax sale, when land is purchased by the state, its tax lien is merged in its
purchased title.” Syl. pi. 1, Armstro‘ng,: i19 W.Va. 50, 192 S.E. 125 (emphasis added).
Thus, the point of law announced in'/.\.rrnét.rong pia.inly applies only when the state
'+ purchases land “at a tax sale.” The State's reading of Armstrong as a general adoption of
the doctrine of mérger as articulated by the Supremé Court of New Mexico in Locke
' contravenes the West Virginia Constitution. |

C. The State cannot rely on foreign authority to contravene the clear
mandate of West Virginia statutes and the West Virginia Constitution.

The State argues that State v. Salt Lake County, 96 Utah 464, 85 P.2d 851 (1938),
wnic;h EB ,Dorév'cited to demonstrate f;nat Locke has not been uniformly adopted by all
states, is distinguishable from the case at bar and actually supports the State’s case. The

relevant distinction, as argued by the State, is that in Salt Lake County, the State of Utah

8
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took title to the property atﬂilc_:sq;e_,-f‘a:fte_r every étep in tr‘l:é,'tax and Iiénasa'leaproéessfwas
complete except'for_the,conyeyan_ce of the tax deed,” whereas in the instant case “the only
step in the taxation and lien sale process that took place prior to the State’s purchase of
'the. property was the attachment of the State’s tax lien on July 1, 2008.”

This distinction would only be relevant if West Virginja's statutory tax lien procedure
provided that the lien attached “after every.step in the tax and lien sal_e process was
complete except for the conveyance of the tax deed," or perhaps if the Legislature had not
spoken on the issue of when the lien attached at all. However, the West Virginia
'« Legislature has clearly spoken on this .issue and stated that the lien attaches on the
assessment date. See W.Va. Code § 11A-1-2. In Salt Lake County, the court reasoned
fhaf tﬁéwsiate. couldacqwre 6-.r’1:l‘y'éuch title 'a”s:its Qfén;tortﬁxéd atthe ti;ne 6f the déed',.v‘vhidr;l
in that case was “title encumbered by taxes theretofore assessed and Iewed[ 1" See 96
Utah 464, 85 P.2d at 854. Under West Vlrglma law, the title to the Propertles was
encumbered as of the July .1, 2008 assessment date for the taxes at issue, as opposed to
the date when such taxes were billed. Thus, in keeping with the reasoning applied in Salt
Lake County, when the State purchased the Properti‘es from the Tax Debtors after July 1,
2008, the State could only acquire such title as the Tax Debtors possessed at the time: title
-+ encumbered by the tax lien that had already attached by virtue of W.Va. Code § 11A-1-2.

In ény eVent, EB Dorev cited Salt Lake County to show that not every jurisdiction

hgg adopted the doctrine of merger agf articulated in Locke® Neither of these cases is

% To the extent the State attempts fo argue that §al‘t_|.ak_e_(_:_<m_nty does not d|sagree with
Locke, it must be noted that Locke held when praperty is-purchased by the state, it is absolved
from any further liability for taxes prevnously assessed against it. See 29 N.M. 148, 219 P. at
792. By contrast, the Salt Lake County court held that when property is purchased by the

9




’ eontrolling: in the instant case, because -th'ewcontrcll,irtg law is 'set forth-in the- statutes
passed by the West Virginia.LegislatUFe and in the West Virginia-Constitution. This Court
has Iong recogmzed that [a] statutory prowsmn WhICh is clear and unamblguous and
plamly expresses the. Ieglslatlve mtent WI|| not be mterpreted by the courts but WI|| be glven

fuII force and effect.” See Syl Pt 2 State v. Epperlv 1 35 W. Va ‘877, 65 S.E.2d 488

(1951). Similarly, this Court has recognized that
[i]t is not for this Court arbitrarily to read into a statute that which it does not
say. Just as courts are not to eliminate through judicial interpretation words

that were purposely included, we are obliged not to add to statutes
something the Legislature purposely omitted.

Syl. Pt. 11, Brooke B. v. Ray, 230 W. Va. 355, 738 S.E.2d 21 (2013).
_In.the instant case, W. Va. Code.§ 11A-1-2 plairtly states that a lien for property

taxes attaches on the July 1 assessment date. There is no mention in any West Virginia
tax statute of any mechanism whereby the lien that attaches on the assessment date can
be merged or otherwise cancelled, except by the payntent_ of the taxes owed.
Furthermore, controlling statutes plainly indicate that a parcel of property is either
exempt or not exempt for a given tax year, and ownership for the purposes of determining
an exemption is determined on the assessment date. See W. VVa. Code § 11-3-1(c); W.
Va. Code§ 11-3-9. Section 11-3-9 provides that certain categories of property are exempt
from taxation, including property owned exclusively by the State. Section 11-3-1(c)
provides that ownership for property tax purposes is determined on the assessment date.

There is no provision in any West Virginia tax statute allowirig property to be both taxable

state, the property cannot be retroactively exempted from a tax lien lawfully imposed thereon
prior to the state’s purchase. See 96 Utah 464, 85 P.2d at 856. Thus, the holding in Salt Lake

County is directly contrary to the holding in Locke.
10




and exempt for a given tax year, or for it'to change status mid-year. In-other words, if a
property is taxable on the assessmeni_ date for a given tax year, it cannot later become
exempt from that year's taxes.” Property is either taxable on the assessment date or it is

exempt' it cannot be neither, both, or change in any part of the year.

However the doctrine of merger artlculated in Locke stands in dlrect contrast to the
West V|rg|n|a statutes dlscussed above because Locke holds that when property is
acquired by the state in its sovereign capamty, it thereupon becomes absolved, freed, and
.~ relieved from any further liability for taxes previously assessed againstit . . . The claim of
the state for such taxes becomes merged in its ownership ofthe fee.” See 29 N.M. 148,
219 P. at 792.® The application of M would not only cancel, without payment of the
outstanding tékeé,"é tax lien which had already atteehed by virtue of West Virginia s:tatute,'
but would also resultin properties that were taxable on the assessment date for the subject

taxes later becoming e)rempt from said taxes. The State cannot rely on foreign authority

7 To illustrate, see the chart attached hereto as Exhibit 1. The “assessment year gap”
on said chart demonstrates the time period between the July 1, 2008 assessment date and the
State’s purchase of one of the Properties. During this period, the Propertles were owned by the
non-exempt Tax Debtors (and thus clearly taxable), but as Exhibit 1 illustrates, if the doctrine of
merger is applied, then the Properties will later become exempt from taxation. This directly
violates West Virginia law, which does not provide for a property to be both taxable and exempt
at different points after the assessment date for a given tax year, or to change its status after
the assessment date. This chart also illustrates how, if the State's argument is accepted, the
former property owner gets the benefit of the State’s exemption for the former property owner's
pro-rata share of the assessment year. There is no West Virginia statute that allows the State

to share its tax exempt status with othér property owners.

8 As argued in EB Dorev’s opening brief, this concept that ‘the state's claim for such
taxes becomes merged in its ownership of the fee" only makes sense if it is truly the state's
claim.for taxes. The idea of “merger” is based on a unity of ownership interests: both the tax
claim and the fee ownership belong to the state. Where, as here, the bulk of the taxes are
owed to taxing units other than the state, there is no unity of ownership. Thus, there can be no
merger of the state’s ownership of the fee and these other entities’ claims for taxes.

11
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from 1923 to create a remedy that elireetly violates cl.'e:a:'rWest \'/irg‘ihia':statutes

" In addition, the apphcatlon of the doctrme of merger wolates the West Virginia
Constitution. The Constltutlon prowdes in relevant part that taxatjon shall be equal and
-unlform throughout the state, and all-property both r.eal and persdnal, shall be taxed in
.f:proportlon to its value to be ascertalned as d|rected by law.” W. Va Const At X, § 1
(empha3|s added).® As set forth in greater deta|I in EB Dorev's openlng brief, the State's
attempt to retroactively exempt the Properties from the 2009 taxes owed by the non-
.. exempt Tax Debtors, arld to destroy the liens on the Properties without any statutory
authority for doing so, solely because the State happened to succeed to the title of the
Properties, directly violates this constitutional requirement of equal and uniform taxation.

D. Con3|derat|ons of public policy and Leglslatwe intent do not support
-the application of the doctrine of merger.- C e

The State’s arguments with respect to public policy and Legislative intent primarily
relate to the specific numbers at issue in this case. The State essentially argues that the
Legislature cannot have intended forthe State to lose five million dollars worth of property
over a tax debt of approximately $57,000. This argument ignores the fact that the State,
- and only the State, was in a position to ensure that nobody lost anything. The State seeks
“aruling that absolves the State of any responsibility whatsoever for ensuring the collection

* of property taxes owing to other units of government when the State purchases property.

*The State argues that due to the purported distinctions between Salt Lake County and
the case at bar, EB Dorev's reliance on the constitutional analysis employed in Salt Lake
County is misplaced. However, regardiess of any distinctions which may exist between Salt
Lake County and the case at bar, the West Virginia Constitution requires equality and. uniformity
in the taxation of real property, and the application of the doctrine of merger would flout this

requirement.
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l_fftﬁti.s C§urt adopts th__e doctrine of me_rgeéas the Sta";e advécates, then whenever-the State
purcha:s_‘es property that was ov\_/r_)ed: bj é ‘hon-exempt party on the assessrﬁent date, the
property.’ By contrast, if the S':ta;te is'held to the same standard 'asf:_éi_(e[y:lé)gdy else when
it purchases property (i.e: if the Staté 'is required t6 ensure that the taxes are paid from the
--sdle proceeds or risk losing the propertyin ,aA‘tax' lien sale), then all units of government get
thé tax revenue they are owed and nobody loses anything.

There is no provision in the statutory framework that absolves the State of the
. . consequences of a tax lien sale if the State does.not ensure the payment of the taxes
owed on the property it purchases. On the contrary, the Legislature rhade its intent plain
whéﬁ"a:'d?)p'ted the st.'atafogry' tax I’!ié-ﬁ"p"aﬂrubc;édufe; it wég concernedwﬂh L‘k‘:iﬁ'é“ba‘ra}nouhi
hecessity of providing regular tax income for the state; countyand municipal governments,”
arid with the fact that delinquent land “represents  failuire on the part of delinquent private
bWheré to bear a fair shéré of the 'éqsts of government.” See‘W.Va. Code § 1 1A-3-1. The
rule advocated by the State would :brdtect the regular tax income of the State, but would
jedpardize the regular tax-income éf other uhits of government, and would make it easier
for delinquent private owneré to avoid bearing their fair.sh.a're of the costs of government.
- -On the other hand, the application of fhé statutory tax lien sale proceduré, without any of
* 'the unsupported m.'odificétions' urged by the State, ensures that the state, county, and
‘ }huhicipal governments receive their régulartéx income, and that delinquent private owners
cannof shirk their responsibilitiés by selling their pfdperty to the State or some other tax-

éxempt entity. Moreover, it requires no greater burden on the part of the State; it merely
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needs to require the closing attorney to cbmply with the relevant statutes by ensuring that
the.p’rope!‘ty taxes are paid out.of the transaction. .

_ Again, whenthe St;ag'egpurch'asgle,gpropertty, thg State is the only entity with the power
to s.a.lfeg,uard the taxes owing to other units of government. The State, in the course of
c‘k;sing its transactions with the Tax Debtors, could have taken the simple, cusfoméry step
of requiiring the closing attorney to collect, withhold, and/or escrow the amourits necessary
to pay the outstanding taxes. By coritrast, the other taxing units had no control over these
© transactions and thus no power to protect their interests from the fesults thereof. Simply
stated, if the State is the only entity with the power to avoid the loss of tax revenue, the
State should not be absolved from any and all responsibility for doing so. - When the
Legislature adopted the statutory tax lien procedure “[ijn view of the paramount necessity
of prowdlng regular tax income for the state, county, and municipal governments,” surely
it did not intend to issue the State a license to dlsregard the taxes owing to county and
municipa‘l governments, and to thwart the tax lien created to ensure the collection of such
taxgs. If the goal is to ensure the paéy'ment of taxes, then the better rule is that when the
State or ény other tax-exempt e'ritity'10 purchéses property after the assessment date for a

given year's taxes, the lien for that year's taxes remains in place and may be enforced by

' 1°To the extent the State critiques EB Dorev's motives, it should be noted that the State
itself is ot a disifiterested party with only the public’s best intérést in mind. 1t is highly unlikely
that if the shoe were on the other foot, and Kanawha County or some other government entity
had purchased property without providing for the payment of a significant sum of taxes owing to
the State, the State would be arguing that its lien for said taxes was merged and extinguished.
Moreover, EB Dorev did not initiate this action; it was filed by the State. -EV Dorev purchased
these liens as assessed under the former owners’ names with the full expectation that they
would be redeemed. Only the State allowed this to become a property issue instead of a

redemption issue.
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s>alhé |fthe takés i'e}nain“ dhpaid.”

In refsbbhse to EB Ddré;/’s ésée_rtibns’ regardi'ng't‘he steps fhé:St.ates,couId have
taken to ensure the ﬁbilectién 6f'tbe o.u.t"st'ahding taxes, the State argues that “where the
existence of a saleable lien is a-matter of dispute, and believed by the' State agency to
ha\-/‘é b‘eenﬁ exﬁnguisﬁed, the concluswn that the 'S"tavte égency shoﬁ'ld ha've'simply chosen
to éxpénd State money to purchase the State’s own lien, this simply presuming the lien to

exist as a valid lien, and taking the risk of making an unjustiﬁable'donétion of State funds

to various local government entities, is not compelling.”

"' In a throwaway argument at the end of its brief, the State argues that “nowhere in
chapter 11A of the Code has the Legislature authorized title to property owned by the State to
be transferred to third parties who purchase delinquent property tax liens under article three,
chapter eleven-a of the Code.” However, Chapter 11A makes no distinction as to the
ownership of properties that may be transferred under said chapter. For example, W.Va. Code
§ 11A-1-2 provides, in relevant part, that “there shall be a lien on alf real property for the taxes
. assessed thereon . . . ."” (Emphasis added). W.Va. Code § 11A-3-19 provides, in relevant part,
that a party who purchases a tax lien at a sheriff's sale must take certain actions “in order to
secure a deed for the real estate subject to the tax lien or liens purchased,” including the

preparation of a list of those to be served with notice to redeem. W.Va. Code § 11A-3-27
provides, in relevant part, that “[i]f the real estate described in the notice is not redeemed within
the time specified in the notice, then from April 1 of the second year following the sheriff's sale
until the expiration of the lien evidenced by a tax certificate of sale as provided in section
eighteen of this article, the State Auditor or his or her deputy shall upon request of the
purchaser make and deliver to the clerk of the county commission, a quitclaim deed for the real
‘estate.” Nowhere in these'statutes is there any indication that a deed cannot be issued if the
real estate was purchased by the State after the assessment date on which the lien attached.
- Chapter 11A simply provides that the property shall be deeded to the tax lien sale purchaser if it
. is not redeemed, regardless of who or what owns the subject property at the time the deed is to
be issued. ‘
: The State also asserts that the “exclusive process by which property belonging to the
-~ State can be sold” is set forth in Chapter 5A, Article 11 of the Code. Chapter 5A, Article 11 of

- the Code relates to the Public Land Corporation, which is authorized to sell public lands in

+ certain enumerated.circunistances. See W.Va. Code § 5A-11-3. Nowhere in Chapter 5A,
Article 11 does it state that the process set forth therein is the exclusive process: by which
property belonging to the State can be sold. Likewise, nowhere in Chapter 5A, Article 11 is
there any-indication that said Article in any way limits the tax lien sale procedure codified in
Chapter 11A, or otherwise protects the State from the consequences of a tax lien sale when the
State purchases property encumbered by a tax lien without providing for the payment of the

outstanding taxes.
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—F lrst this argument ténotes the fact that tha customary steps Wouldnot require the
'§ta'te to "expand State money“ or “tak[é] tha risk: of:making an unjustiftat)te_ donation of
State funds to various governm’entent:i-tiss , A"s.d.iscussed in EB Dorev's opening brief, it
is usual and customary for’ lawyers closmg transactlons m WhICh a propertys tax status
mlght be changing to collect, wuthhold or escrow amounts which may be requured to pay
. the outstanding taxes for the calendar yearfollowing the closing. See App. atpp. 131-133.
This does not require any additional expenditure of State funds. Instead, it simply requires
an allocation of a portion of the funds that the State was paying to the Tax Debtors for the
Properties. Rather than handing the entire purchase price over to the Tax Debtors, the
State could have simply withheld or placed in escrow the amounts necessary to pay the
estimated tax bill. This costs the State nothing, and involves norisk..
Sacond,' even if the State believed that the liens at issue were extinguished, the
State still knew that the Tax Debtors owed taxes to other taxing units. If the State believed
that these taxing units could no longer resort to the tax lien sale procedure to collect said
taxes, then the State’s responsibility to wi‘thhold orescrowa portion of the purchase money
o ensure payment of the taxes becomes all the mote imperative. Tne State's purported
belief that its transaction robbeo the other units’b of government of their most effective
method of enforcing property taxes is certainly not an excuse for the State’s failure to take

simple, cost-free steps to ensure that the transaction did not deprive these other units of

. government of their tax revenue.'

‘2Moreover, the State had the option of simply-paying the outstanding taxes itself, and
seeking reimbursement from the Tax Debtors. The State has chosen to put title to property
valued at five million dollars at risk instead, when it could have merely risked approximately $70
thousand in redemption funds. The State is the party that had all the power and all the options,
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. THE PROPERTY TAX LIENS AT ISSUE WE_RE_ NOT INCHOATE, AND EVEN IF
- "THEY WERE, THEY:-MATURED INTO LIENS SUITABLE FOR SALE UPON THE

FAILURE TO PAY THE TAXES WITHIN THE PRESCRIBED PERIOD.

~As with the State's other arguments, the State's argument that the tax liens on the
* Properties were inchoate ignores the plain mandate of the controlling statutes: West
Virginia Code § 11A-1-2 plainly. states that*

[tlhere shall be a lien on all real property for the taxes assessed thereon, and

for the interest and other charges upon such taxes, at the rate and for the

period provided by law, which lien shall attach on the first day of July, one
thousand nine hundred sixty-one, and each July first thereafter for the taxes

payable for the ensuing fiscal year.
W. Va. Code § 11A-1-2 (emphasis added). Thus, for the taxes at issue, the liens attached
on July 1, 2008 (i.e on the assessment date). The State does not dispute that the liens
attached.on this. date,"bu.t instead .afgues:.tha:t the.liens that attached.were inchoate, and
that the State’s purchase of the Properties prevented the liens from maturing. In other
words, despite the criear, unambiguous mandéte that the lien attaches onA the July 1
assessment date, the State urges a toftured construction under which (1) "the lien" that
attaches by virtue of of W Va‘. Coﬂe § 11A-1-2 is something other than a true and valid
lien, or (2) the phrase "shall attach” actually rheans "shall conditionally attach," and the lien
-+ does not really attach until some unspecified later date. |

Again, this Court has held that “[wjhen a statute is clear and unambiguous, . . . the
duty of the courts is: not to construe but to apbly the stafute, and i so doing, its words
: should be given their ordinary accepténce and significance and the meaning commonly

attributed to them.” 'E'Q'Q‘éi'ly', 135W. Va. at 884, 65 S.E.2d at492. Similarly, this Court has

and it chose the greater risk.
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- held that “[l]t is not forthls Court arbltrarlly to read mto a statute that Wthh |t does notsay.”

Syl Pt. 11, Brooke B 230 W. Va. 355, 738 S.E. 2d 21

ER There is no amblgwty in W Va Code § 11A— -2 13 lt plainly states that the lien

attaches on July 1 for the taxes payable for the ensumg fiscal year (i.e. on the assessment

date). Nowhere in Chapter 11A does the Legtslature mention anything about the lien that

- attaches on the assessment date being “inchoate.” Furthermore, even assuming arguendo
' that the lien fits into the abstract Black’s Law Dictionary of ‘inchoate” cited by the.State,

- nowhere in Chapter 11A does the Legislature mention anything about the maturation of the

-+ lien being arrésted if the subject property is purchased by a tax-exempt entity after the lien

has attached.™ As set forth in EB Dorev's opening brief, the only method that the

13 Even if there were an ambiguity in W.Va. Code § 11A-1-2 rendering it subject to
construction (which there is not), the statute could not be given the construction urged by the
State. The State asks this Court to construe W. Va. Code § 11A-1-2 to-mean something directly
contrary to what it plainly says, and to read into the statute terms and conditions which do not
appear. Furthermore, this Court has long held that “[n]o part of a statute is to be treated as
meanlngless and we must give significance and effect to every section, clause, word or part of
a statute....” See T. Weston, Inc. v. Mineral Cnty., 219 W. Va. 564, 568, 638 S.E.2d 167, 171
(20086). 'To accept the State’s construction of W.Va. Code § 11A-1-2 would be to render large
portions of it meaningless. The statute provides that the lien attaches on the assessment date.
If the lien is invalid and ineffective until some.unspecified later date, and thus does not really :.

© attach unt|I such later date, then the statute is effectively meaningless.

.

1 The State cites City of Laurel v. Weems, 100 Miss. 335, 56 So. 451 (1911) and State

v. Snohomish Cnty., 71 Wash. 320, 128 P. 667 (1912) in support of its argument that the lien
should be considered inchoate, and that the maturation of the lien was arrested by the State's

. purchase. The State cannot rely on early 20™ century cases from foreign jurisdictions to alter

" the ‘plain mandaté of unambiguous: West Virginia statiites. Furthermore, in attempting to -
distinguish the Supreme Court of Utah's decision in Salt Lake County, the State argued that

¢ “there is no way to be certain that the statutes at issue in the mid-1930s were not
distinguishable from the current West Virginia tax statutes in some relevant way.” To the extent
* the State relies on Weems and Snohomish, the same argument applies: there is no way to
know that the statutory property taxation scheme in.these jurisdictions in the 1910s did not
differ from the current West Virginia statutes.in some material way.
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. Leglslature has: prowded for- extlngwshlng a tax lien. after |t has attached is-the: -payment of

the faxes’ owed Seee. g-W. Va Code § 11A-3 5 (“The tax lien on each unredeemed tract
~or lot. ... shall be sold by the sherlff ' ”)(emphas|s added) W. Va Code'§11A-3 -27 (‘If
: .the real estate described i in the notlce/s not-redeemed within the time specified in the
nétice, then...the State Auditor o his or her deputy shall upon request of the purchaser
- make and deliver'to the i_c:le.rk of the county. commission, a quitclaim deed for the real
estate.” )(emphasis‘ added).

In summary, the Legislature could have easily provided that the lien attaches on the
assessment date, but is- inchoate and ineffective until some later point in the taxation
process The Leglslature could have easily provided that the lien attaches on the
assessment date but is cancelled i the State or another tax-exempt entlty purchases the
~ subject property before a tax deed is issued. However, the Legislature did not do this.
Instead, it set forth a clear mandate that ownership is determined on the assessment date,
that the lien attaches on the assessment date, and that the lien shall be sold by the sheriff
unless the taxes are paid. See W.Va. Code §§ 11-3-1(c); 11A-1-2, and 11A-3-5.
Accordinglir, the State’s arguments that the subject liens were ‘inchoate” and/or that the
State's purchase of the Properties prevented the liens from maturing are contrary to the
law and must be rejected.

CONCLUSION

For the reasons set forth above, EB Dorev respectfully _reqdests that this Court

" reverse the circuit court’s order, uphold the validity of the tax lien sale to EB Dorev, compel

, the‘.issuance of tax deeds to the Properties to EB Dorev, and remand the case to the circuit
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court for consideration of EB Dorev's remaining counterclaims and cross-claims. =~

Respectfully Submitted,
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Timeline of Normal Property Transaction

Assessment Year Gap
AY-2008
TPY-2008
R TPY-2009
Jul-07 Jan-08 Jul-08 Jan-09 Jul-09 Feb-10

¢
Transaction Date - Sept 2008

TPY - Tay Payment Year
AY - Assessment Year
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