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ASSIGNMENTS OF ERROR 


1. The circuit court erred in ruling that real propertywhich was owned by private 

entities on July 1, 2008 was rendered exempt from 2009 taxes upon the subsequent 
'.. 

purchase of the property by the West Virginia Department of Administration, Real Estate 

Division 'in August and Septemb~r of 2008 

.2. . The .circuit court erred in ruling that liens for year 2009 property taxes, which 

attached by statute to certain parcels of real property on July 1, 2008, were extinguished 
. .' 

through the doctrine of merger upon the purchase of the property by the West Virginia 

Department of Administration, Real Estate Division in August and September of 2008. 

3. The circuit court erred in ruling, in the alternative, that the tax liens described 

above were inchoate and never matured into liens suitable for sale. 

STATEMENT OF THE CASE 

I. STATEMENT OF THE FACTS 

.The essential facts in this case are not in dispute. On July 1, 2008, certain parcels 

of real estate located in Kanawha County, W~stVirginia (hereinafter "the Properties") were 

owned by CRW Real Estate, LLC, So Park, LLC, and Knollwood Investments, LLC 

(hereinafter collectively "the Tax Debtors"). App. at p. 5. 1 In August and September 2008, 

after the assessment date forthe 2009 real estate taxes on the Properties, the Tax Debtors 

sold the Properties to the West Virginia Department ofAdministration, Real Estate Division 

(hereinafter lithe State"). App. at p. 5. The 2009 real estate taxes on the Properties were 

not timely paid, and on November 16, 2010, the Kanawha County Sheriff sold the tax liens 

on the Properties to Petitioner EB Dorev Holdings, Inc. (hereinafter "EB Dorev"). App. at 

1 References to the Jqint Appendix will be made as "App. at p. __." 



p.5. 
, , 

After the sale',' the Kanawha' Co"unty Clerk sent the requisite written notice to all 
, 	 , 

parties having an interest in the Properties, 'including to the Tax Debtors and the State, 

informing them that if the delinquent real estate taxes were'not paid in full by April 1 ,2012, 

then the Clerk would issue tax,deeds to EB Dorev for the Properties. See App. at p. 5. No 
.. 

person or entity redeemed the Properties within the prescribed period. However, on 

March 30,2012, the eve ofthe' issuance ofthe taxdeed"the State commenced the instant 
, 	 , 

,lawsuit in an effort to preclude the Clerk from issuing the tax deeds to EB Dorev. 

II. 	 PROCEDURAL HISTORY 

This is an appeal of an Order by the Circuit Court of Kanawha County, West Virginia 

, granting summary judgment to the State. The State commenced the instant lawsuit by 

filirig a "Complaint and Petition for Writ of Mandamus" seeking to prevent the issuance of 

tax d(3eds to EB Dorev. App. at pp. 3-9.2 ' EB Dorev answered the State's Complaint, and 

~, 	 asserted co'unterclaims and cross-claims seeking, inferaJta, to compel the issuance of the 

tax deeds, to recover its attorney fees and costs incurred in defending the State's lawsuit 

and'compelling the issuance of the deeds, and to recover its purchase money in the event 

that no deed is issued. App. at pp. 71~84.3 

,On or about November 16, 2012, the State moved for summary judgment arguing, 

2 At the same time, the State also filed a "Petition for Temporary Restraining Order," 
which the circuitcourtgrantedviaotders dated March 30, 2012'andApril24, 2012. App. atpp. 
35-39,48-56. 

3 Vera McCormick, in her capacity as the Clerk of the Kanawha County Commission, 
and Mike Rutherford, in his capacity as the Sheriff of Kanawha County, also filed an answer to 
the State's Complaint. App. at pp. 40-47. ' 
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• 	 " .". ,,-", • 4 ,. ,.. ~,.... I ,_.;, .. ~ ,~.__ •. : • . -:0'.:" •• ,_ ...... . 

inter alia, that (1) the Properties were rendered exempt from 2009 real estate taxes upon 

the State's purchase of the Prope~ies in August and September of 2008, (2) the tax liens 

L 	 'were extinguished through the: doctrin'e of merger upon the State's purchase of the 


.Property,. and (3) the tax Uer,Js tJ:1:af ~ttach~dpriorto the State'.s purchase.. of the Property .~ , 


O. I.. • '. 

were inchoate and did not mature:into saleabfeliens. App. at Pi>: 99-111. EB Dorev filed 


a cross-motion for summary judgment, arguing, inter.alia, that the State's PlJrchase of the 


Property did riot affect the validityofthe pre-existing tax liens. App. at pp. '127-153;4 


On July 11, 2013, the circuit court entered an Order granting the State's motion for 


summary judgment. App. at pp. 234:-247. In doing sO,:the circuit court voided the sale of 


y the tax liens to EB Dorev and permanently enJo'ined the relevant Kanawha County 


authorities from atteQ1pting to transfer the Properties. toEB Dorev by tax deed. App. at pp. 


. 244':245.5 As the basis for its rulings, the circuit court accepted the State's arguments that 


the properties were rendered'exempt from 2009 re~:lI estate taxes upon the State's 

.' 	 . 

purchase of the Properties, and that the tax liens were extinguished through the doctrine" 

", 	 of 'merger or, alternatively, thatthe tax Ii~ns were in~hoate and never matured into sal'eable ., " 

liens. App. at pp. 244-245. On August 9,2013, EB Do'revfiled a timely Notice 6f Appeal. 

App. at pp. 248-274. 

4 Defendants' McCormick and Rutherford also filed a response to the State's motion for 

summary judgment, making similar arguments. App. at pp. 155-193. 


5 EB Dorevassumes that upon voiding the tax lien sale, the circuit cQurt impliedly 

ordered the return of the p.urchase money that EB Dorev paid for the subject tax liens, but the 

circuit court's order makes no specific reference to 'the purchase money. It is axiomatic that if 

the sale of the Ii~ns is void, :then EB Dorev is entitled to. a refund of the money that it paid for. 

the liens. Thus, in the event that this Court affirms the circuit court's order voiding the sale, EB 

Dorev respectfully requests that this Court clarify that t~e purchase money must be refunded to 

EB Dorev. 


3 




SUMMARY OF ARGUMENT ..... 

The circuit court's determination that the, State's ,ourchas.e of the Properties 
. 	 . 

operated to render the Pro.p~rties exempt from 2009 rea.I estate taxes 9irectly vjolates the 

. law and att~mpts to cn9atenewlaw.' Under WestVirgiOia law, real estate ta.xes are owed 
. 	 .. . ',. .... . ":" 

by the party who owns a parcelof property on the assessment d atejand a :lienfor said real 

estate taxes attache.s on the assessment date. In the instant case the Tax Debtors, who 

,are.private entities with no claim to immunity from taxation, owned. the Properties on the . 

;:assessment date for the 2009 real estate taxes. As such , the Tax Debtors are the owners 

-~~. of the Properties for the purposes of the 2009 taxes, and the State's purchase of the 

;:;' Properties after the assessment date could only affect the taxability of the Properties for 

subsequent years. When the::~669 taxes. were"nol timely paid, West Virginia law 
. . ... . . 

authorized the Kanawha County Sheriff to sell the liens6il the PrOperties to EBDorev. 

. :~ The statutory scheme forttie assessment and collection of taxes in West Virginia allows 
. . . '. 	 . 

.1. 	 for the property to be first assessed; then for thatassessme.nt to be challenged ,and finally 

to be billed and coliectE3d . The' Legislators purposefully set an absolute date for 

assessment to ~void the exact' a'rgumentsmade hereby the State, that some future sale 

.:;som~how affects'the past assessmenf . The Legislature could not have been more' clear: 

. The circuit court's reliance 6n 'thedoctrihe of merger to avoid this result is 

;"isplaced. This'court has ne~er adopted the doctrine of merger in the context of the 

factual ~ce~~ri~ presented by 'the instant case, and the doctrine has not been universally 

adopted in this context by other states. In addition, the foreign authority that the circuit 

court discussed in support of its application of the doctrine of merger was grou~ded in 
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public policy .Gonsider.atipns that do n9tapplyfrHhis ·,case. Moreover, the application of th:e 


doc~rine·,of merge~ to -the:f-acts'presentedJlJere'funs a,fQI:IJ ofthe West Virghlia ·Constitution;-, : . 

: 

. . Th¢.circLlitcour:t'~ ruling" 11) th~:~lternativ~, ;that thetax Jiens on the Properties wer;e 

j •.inchoate and never rn~tl,lreditJto·$a~.able liens is also Gontra'ryto the·law. Again, under ! ~. 

'West Virginia law, oWf)ership ofproperty for ,the purpOSe~ ofta.xation is determined on the 

assessment date, and a·lien attaches on that date. The only thing that can prevent liens 


" on property that was Qwned by a non-exempt private party on the assessment date from 


.; maturing is the payment of the assessed taxes. When the 2009 taxes for the Properties 


\ were n.ot timely paid, ,the liens on the Properties for said taxes matured, and the Kanawha 


;.i: County Sheriff properly sold the liens to EB Dorev in accordance with the procedure set 


forth by the West Virg'inia Legislature. 

.-. 1 , ,. ":.-.; •• ; 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 
. i 

.;fpetitioner'EB [)orevbelieves that oral argument is appropriate in this case, insofar 

.,.,' .as' the parties have not waived oral' argument, the appeal' is not frivolous, the dispositive 

'j lega!" issues have not been authoritatively'decided in this-jurisdiction, and the decisional 

!• process will likely be aided by oral argument. EB Dore~'further" be'lieves·that the cas~ :- ­

· -should be set for' a Rule 20 argument, rather than a Rule 19 argument, because the case 

· ,involves issues of first impression and fundamental public importance. 

ARGu'MENT 

I. . STANDARD OF REVI'EW 

The standard of review appiicable to a circuit court's entry of summary judgment is 


de novo. Williams v. Precision C~il. Inc., 194 W. Va. 52,58,459 S.E.2d 329, 335 (1995). 
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Pursuant to Rule 56(c)of the West Virginia' Rules af Civil Procedure, summary judgment 

is proper only where the moving party show.s by "the pleadings, depositions,'answers to 

interrogatories; and admissions on file, together with the affidavits, if any, ... that there is 

no genuine issue.asto anymatetial·,factand thatthemoving party is entitled to a judgment 

as a matter of la~~". Id.at.59~ 4.59 S.E,2d at 336;' 

II. 	 THE CIRcuiT COURT ERRED IN RULING THAT THE PROPERTIES WERE 
RENDERED EXEMPT FROM 2009 REAL ESTATE TAXES UPON THE STATE'S 
PURCHASE. OF THE .PROPERTIE:S -'N AUG:UST AND SEPTEMBER OF 2008 

r~" 	 In its Order granting summary judgment to the .State, the circuit court made the 

following determinations with respect to the 2009 real estate taxes on the Properties: 

r 
". 	 Although a tax lien for tax year 2009 attached byqperation of law on July 1, 


2008, the sub.sequent P4rchase of the property by [the State] in 2008.meant 

that [the Statel owned the lanq prior to and throughout the calendar year, 


~. : .and' ta}(year; ~2:0Q9. A$ real property owned .excl.l,lsively by the .$tate is 
:~ : . exempffrom taxation, the property at issue was rendered. exempt from 2009 

.taxe·s.upon =put(jhase' by [the State] in 2008. Thus the Court finds that the 
Sheriff should:'have recognized thatthe July 1, 2008; tax liens were based 

"~: . upon an assessment that was· no longer accurate as of the dat~s that the 

L; property at issue was purchased by the State. .
'.~.. 


..' 


App. at p. 244. 


It is true that under. West Virginia·Jaw; real property belongin'g excll;ls:iveilyto the . . . '. ,"., 	 . . 

';'.. ,. State is exempt from tax·ation. See W. Va. Code § 11-3-9(a)(2). However, because the 

• State d:id not own the Propertl~~ onthe ~$sessmentdafe for the 2009 real p~operty taxes 

.. (July 1, 2008), this exemption does not come into play 'for said taxes. West Virginia law 

recognize.s. an. "asse~sment year" and ~ '''tax ye'ac" ~ee W.va. Code § ,11':..3-1(f). The 

"assessment year'~ 'is the twelve-month p~rioq that begin~ on .the "assessment date," which 

is July l' of the year preceding the tax~year. :Id~ .The "tax' year," on the other hand, is the 

F ; 
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neXt calendar year that'begins after the ~ssessment date~' id. Th'us, 'for th'e :2009 tax year, 

the'assessment dat~ i's JUly 1;'2008.6' 

, Importantly, WestVirginia law' provides that "[t]he taxes upon all property shall be 

paid by those 'who are the:owners thereof on the assessmentdate 'whether it be assessed 

:,to them or others.'" W. Va. Code,§ 11-3-1(c) (emph~s.is added); see also Syl. Pt. 1, Moore 
i 

v. Johnson Servo ,Co., 158 W. Va. 8.08; 219 S.E.2d 315 (1975)("ln the context ,of taxation 

of property ... , 'assessment date' means a particular day upon which ownership and 

':' ,value are to be ascertained forthe purposes of allocation of liability for, and future levy of, 

," property taxes."); Cole V. State,73W. Va. 410, 80S.E. 487, 491 (1913)("We think the 

.:. policy of our law, evidenced by the statutes referred to, is to have a fixed and definite date 

by reference to whi'cli aU 'p~6pert}"snail be assessedlor taxation" and he is 'owner for the 

purpose of taxation' who on that day, by himself or his tenant, has the freehold in 

possession.").7 

", 	 Thus, contrary to the circuit court's rUIiRg, ownership of the Properties for the 

purposes of the 2009 real estate taxes was determined on the assessment date, i.e. July 
, 	 , 

1, 20'08. There is 'no 'ambiguity in'the above-cifedstatutory framework about who owes the 

, 4 Stated another way,' the statutory ta'x system aliows' for the payment of t~xes to occur 
, after the assessment and any appeals of the assessment. Therefore, the tax year is essentially 
short hand for the "tax payment period;" it is not as it sounds the actual time period for which 
the taxes were assessed. The taxes are being assessed for the value of the property based on 
any,information,known on the July 1j 2008assessment date. It is like paying a utility bill; first 
comes the usage for Which there is a 'charge assessed and bill sent, then subsequently there is 

. a payment period. " 

, 7 In addition, W.Va Code § 11-3:-8 provides ,that "[~]s to real property the person who by 
himself or his tenants has the .freehold 'in his possession, whether in fee or for life, shall be 
deemed the owner for the purpose of taxation." 
..- .... 	 " ... 

7 
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taxes or when they are assessed. The tax Debtc;>rs, who are private entities with no .cl~im 	 .; : 
. '. 	 . 

to immunity.from taxation, owned the 'Propei1i~s on)uly 1,2008.. As such, it is the Tax . " . -'-" .. . 

. .' 

"Debtors. (and not the State, which purchased the Properties several months after the 	 , , 

, 	 , , 

assessment date) who were the owners of the Properties forthe purposes of the 2009 real 


estate taxes, and who were and are responsible for paying the 2009 real estate taxes on 


the Properties. Pursu~nt to the property tax scheme established by the West Virginia 


Legislature, any change in ownership of real estate after the July 1, 2008 assessm!9nt date 


.,., is simply irrelevant for the purposes of 2009 real estate taxes. Upon the State's purchase 


. of the Properties in August and September of 2008', the Properties became exempt from 


l,{ 	 the taxes assessed for future tax years (beginning with tax year 2010) for so long as the 


Properties belong exch.Jsively to the State. However, by operation ofW. Va. Code § 11-3-1 


the State did not own the Properties for the purposes of the 2009 real estate taxes.
" 

Accordingly, the circuit court's ru'ling that "the property at issue was rendered exempt'from 

,.,.. 20.09 taxes upon purchase by [the State] in 2008" Is contrary to the law. 
" " 

Furthermore; West Virginia law provides that U[tJhere shall be a Iten on all real 


property for the taxes assessed thereon, and for the interest and other charges upon such 


t .taxes, at the rate and for the period provided by law, which iien shall attach on the first day 

,j of July, one' thousand nine hundred sixty-one, and each July first thereafter for the t~xes 


payable foithe ensuing fisca/year." W. Va. Code § 1'1A-1-2 (emphasis added). In other 


words, the lien attaches on the assessment date, meaning that in this case, the liens for 


the 2009 taxes attached on Ju'ly 1,2008 when the Properties were still owned by the Tax 
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Debtors.8 In addition, un~e~ ~est Virginia law, the ~anawha County Sheriff had the 


authority to sell these liens if the Properties were not redeemed within the prescribed time 


period. See W.va. Code§ 11A·2-10; W. Va. Code § :11A-3-5. Because (1) the Tax 


. Debtors, as the owners of the. Properties. on the assessment date, are established by 


statute as the owners of the Properties for the purposes of the 2009 real estate taxes; (2) 


the lien for said taxes attached on the assessment date; and (3) the Sheriff was authorized 


by statute to sell the liens, the c.ircuit court's ruling that "the Sheriff should have· recognized 


"that the July 1, 2008 tax liens were based upon an assessment that was no longer 


,.,; accurate as of the dates the property was.purchased by the State" is contrary to the law. 


;.,. III. THE· CIRCUIT COURT ERRED IN CONCLUDING THAT THE PROPERTY TAX 

LIENS AT·ISSUE 'WERE EXTINGUISHED THROUGH··THE DOCTRINE- OF 
MERGER. 

,; ~."::... ,: -. ... -.. :. ..... " .. , ". . . 

. The circuit court ruled that the statutory tax liens, which attached to the Properties 

:; 	 by operation of law on July 1, 2008, were extinguished by the doctrine of merger upon the 

purchase of the Properties by the State. However, the doctrine of merger has never been 

applied by'this Court in the context of the factual scenario presented in the instant case. 

While the circuit court cited Armstrong Products Corp. v. Martin, 119 W.va. 50, 192 S.E. 

125 (1937) in support of its ruling, the facts in Armstrong were much different that the facts 

in the instant case. 

,-.. : 

~ Ohapter-11 of. the"West Virginia~Cocie go through the process of assessing real· ' .. .~ 

property for the purposes of taxation in great detail. At no point does Chapter 11 provide for 
".rev.iew or cO'nsideration:O'f changes to the ownership or value O'f the prO'perty (Le. title, condition, 	 '-' 

'enhancement, demolition, etc.) which occur after tlie assessment date. To the contrary, W.Va. 

Code §11-3-1 (a) speCifically provides that p'roperty "shall be assessed annually as of July 1 at 

sixty percentO'fitstru.ean actual value ...." (EmphasiS.added). Changes occurring after this 

date simply have no bearing on the assessinent. 
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In Armstrong, th~ State purchased a trac.LoLl~lIlclaLa~.beriff.'.s-s.alejn-,tfl3J_an.d. 

1932 aftedne-193(j'aijCl1"~l31··taxes b'ri'th'edract'were:hot'timely pard. 119 'W.Ya: at 50, 
.... .... \ .:.. 

19"2~S.E. 126.9 ·Thereafter, the manUfClct~ring·corporation t~at formerly own~d the t~act 
. • . • • I • • . • 

. . 

was adjudicated bankrupt, andthebankruptcy courj;orderedthetractto be sold again, with 

the liens to be transferred to the proceeds ofthe sale. kL. In 1935, in accordance with the 

bankruptcy court's order, the parcel was sold toa private party. ~ However, the Cabell 

County assessor thereafter refused.to extend' the1937 taxes against the tract because it 

had never, been redeemed from the sale to the State in 1931. lQ.., 192 S.E.2d at 127. The 

.. , purchaser from the 1935 sale then sought a writ requiring the assessor to extend the taxes. 

This Court refused to issue the requested writ, reasoning that "when sale was 
.. 

attempted by the bankruptcy court, this hand was not that of the bankrupt upon which th~ 
...... : .•. : ;.: '"1!:: •• 

.~ state had a ·mere lien, but was the land of the state." J.Q.. The Court further explained that 

u·pO~ the State;s ·purchase of the t~act atithe tax sale in ·1931, "the state's lesser right as 

lienholder was merged in its greater right as landowner." J9.:. Thus, Armstrong merely 

stands for: the proposition that, uhderthe·law then in effect in West Virginia, if the St~te 

·f purchased p~operty'at a sheriffs··sale, the State's prior lien on the property is merged with 

its title as landowner..Because the instaryt case ·does not involve the purchase of prop~rty 
. . . 

by'ihe State ·at a sheriff's sale, this Coures ruling iri Armstrong is inapposite. 

The only other case cited by the circuit court in support of the doctrine of merger is 

. State v. Locke, 29 N.M.148,219 P. 1"90 (1923). In Locke, as discussed in greater detail 

__u_. i , 

, . 

, . 
:' -

L _ 

.. 9 This refers to an actual sale of: property, as opposed to a sale of a tax lien ~nder the 
current statutory framework, which was passed in" 1994. See W.Va. Code § 11A-3-5. . 

http:refused.to


,..•• :." : •.t· ~~. " ...... ;.; ,.:: ,_i.:.. _.. _. __ . _ • • ...••• _.: ._ ... :l..: :...·l M .•• :... .: ,.' " 

infra, the Supreme Court of New Mexico held that when property is acquired by the state, L : 
.:; 

the sta~:'s claim for any taxes previously assessed against that property becomes merged 


with the state's ownership of the fee interest in the property, and the power to enforce the 


tax liens on the property is arrested or abated. 29 N.M. 148,2,19 P. at 792. Although this 


Court cited Locke in the Armstrong decision, it has never expressly adopted the doctrine 


'of merger as articulated in Locke, nor applied it outside the limited context of Armstrong. 


Moreover, Locke has not been uniformly adopted by other states. See e.g. State v. Salt 


Lake County, 96 Utah 464,85 P.2d 851 (1938). 


In Salt Lake County. Lawrence L. Rindlisbach executed a warranty deed on 


December 16,1936 conveying certain real property to the State of Utah. Id:, 85 P:2d at 


852. Thereafter, the property was sold to Salt Lake County in satisfaction of unpaid taxes 

'i for the years 1932 to 1936. !Q... The State sued t6 ~Liiet title, and the trial court ruled in 

favor of the State. Id. Citing a provision in the Utah constitution requiring "a uniform and 

equal rate of asses'sment andtaxation on all tangible property in the State," the Supreme 

Court of Utah reversed the trial court's ruling. kL., 85 P.2d at 853-859. In the words of 

the Court, L.­

'[i]f the taxes for 1932 to 1936 tnclusive were lawfully levied against this 
property as that of Rindl!sbach, and we have so held, then by what process 
of reasoning can, they he adjudged unlawful after and solely because the 
State obtained a deed for the prpperty from Rindlisbach on December 16, 
1936, in satisfaction 'of its mortgage? The State by that deed could acquire 
only such titlE;l ~s it~ grantor had at the time ,of the deed; that is, a title 
encumbered by taxes theretofore lawfully assessed and levied, and by prior 
t~x sales,if any., If taxesJawfuily levIed upon the property prior to Decem~r 
16, 1936, must be cancelled, or the property discharged of the tax lien, itis ," 

not because theJ~~es.wer~ l!l1l.~wfullylevied at the tirnE?J?ut.b~c~,w~e of a 
subsequent change of ownership whereby it becort:les profitable to the State 
to have the taxes cancelled instead of paid. To escape payment the State 
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cannot loan' its exemptiOri status to its gra.ritor,· and haver if reach back 
retroactively,' for severijil years and ward off or cangel·tsxes alreadY'lawfully 
leVied··ar; his pro'perty~ .That·W6ultrt)e 'abatemerit'of taxes, not'exemption 

. from taxatiqn: .'•. The ca~e here p"'es~nted is· thatofan attempttocanc~l· qr 
nullify th.e· entire:'taxes for a number ··o( years· against the Rindlisbach 
property, and to destroy ·the lien ,thereof witho~t· any statute purporting to 
authorize the same;· bufin violation of the ,constitutional principle of equality 
of taxation, s'olefy ·because ·the:.-:State·:has· suc~etled to. the' title t6 the 
property so encumbered. 

, lil, 85 P.2d at 854-855. Based on this rea~oning, and after a thorough analysis of 
. .' . 

.' precedent fr-om a myriad of jurisdictions, the Utah Supreme Court concluded that "the trial . 

.... court erred in its conclusions of law and in its entry of judgment quieting the StateIS title 

. ~ .against the tax 'Iiens up'on the· property in question for the years prior to its acquisition of 

:; title by deed from Rindlisbach on December 30, 1936." Id., 85 P.2d at 859. 

rhus, as the Supreme Court of Utah's decision in Salt Lake County makes clear, 

the doctrine of merger as articulated in Locke is not a unive~ally accepted maxim of black 

letter law..Furthermore, 
. . 

there 
. -. 

are imp.ortant
. ..... 

reas.ons Why th'e doctrine of 
..:. -,' 

merger, as set .. ' . . ....... '" 
 " 

forth in Locke,. should. not be applied in the instant case: . 
. .... .. 

First, the outcom'e in Locke was grounded in publiC policy considerations that do not 

apply in the in'stant case. In Locke, the State' of :New Mexico purchased a .parcel of 

property from the Mills Ranch Resort Company in '191 O,but thereafter the property was 

··s6id·toS·~on Locke'for the nonpayment M.the year 1909 taxes. 29 N.M.148; 219 P. at 

790-91'. The Supreme Court of New Mexico ruled in favor of the state, holding 'as follo~s: 

. the exemption g'ranted'to the property of the United States is perhaps 
compulsory; that to the stc;ite,all counties, towns, citi~sanq school districts 
arises from public policy,. which repudIates, .as being .utterly futile, the thepry 
.ofthe $tate taxing its. own property in orderto prqduce the funds with which. 
to operate its own affairs. To tax it would merely require and 'render it 

.. nec~s,sary to levy ~ew taxes to meet thed~mand of those already laid;. that 

~ : 
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the public would thus be taxing itself-to produce the money with which to pay 
.toitself the taxes previously assessed, thereby benefiting no one except the 
officers ·employed to· collect :an~ :djsburse such rev.enues, whose 
·compensation would merely serva to,increase the burden of this useless and 
id1e eeremony..The obj~qt of taxing property· is toprgQuce the revenues wit~ 
which to conduct the business of t.he ·state; ·it i~ entitely inconsistent with our 
theory: of government for the property of.th~·state.to be taxed, or·sold for 
taxes, in ordertq·produce the. money to be;expended by the state: $uch.a 
procedure is but taking the money out of one pocket. and putting it in the 
other. 

&,,219 P. at 792 (emphasis added). In other words, the ruling in Locke is based on the 

rationale that the property of the state should not be taxed, orsold for taxes, in order to 

. . produce money to be expended by the state. 

The instant case does not involve taxing ·property of the state in order to produce 

money to be expended ,by the state . .Rather, it involves taxing the property of the Tax 

Debtors in order to produce money to be expended primarily by Kanawha County, the 

Kanawha County·Board of Educati~n, and oth~r local government entities. 1'0. As previously 

discussed, under West Virginia I~w, the 2009 property taxes are a personal obligation of 

the Tax Debtors who owned.the Properties.on .the assessment date for said. taxes. See 

W.Va. Code § 11-3~1(c); W. Va. Code § 11A-2-2(a). Furthermore, the overwhelming 

majority of property taxes in West Virginia go to taxing units other than the State; with the 

biggest share going to county boards of education. See W.Va. Code §§ 11-8-4 through 

11-11~8-6(d). Indeed, the West Virginia Legislature enacted the statutory tax. lien sale 

procedure "[i]n view of the paramount necessity of providing regular tax income for the 
. 	 . . 

.	state, county and municipal governments, particularly for school purposes; and in view of 

the further fact that delinquent land not only constitutes a public liability, but also 

10 The State and the county are separate taxing units. See W.va. Code. § 11-8-4. 
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represents a failure on ·th~ part ;of-delinquent private ,o~ners to bear a fair sh~r~ of the 

costs of government ...." WVa.Code§ 11A-3-1 (emphasis added). . - ... -~. _... ... . ... -.. ,- ,- .- - - -. " . ,;. ....... .. " - - ," -. . ... ,"
~. " 

" The, ~pplication of..Locke's d~c~rine of merger to the instant case fli~s in the face of 


tois I~gisl~tive prOriounc~men;t: Notonl,Y does it depriye the Kar)awha Courity Bo~rd of 


Education of tax revenue, but ifalso makes it easier for delinquent private owners to a'void 


bearing their fair share of the co'sts of govern me rit. Moreover, rejecting Locke causes rio 


undue hardship to the State. The State knows of the ,existence of tax liens when it buys 


property. If the State wants to avoid losrng such property; all it has to do is make provision 


,; 	 in the closing documents for the payment of the outstanding taxes from the proceeds of 


the sale. Indeed, it is usual and customary for lawyers closing transactions in which a 


property;s tax status might be'cha-n'glrig'tocoilect'for,' withhold, or escrow amounts which 


:'; may be required to pay the outstanding taxes for the calendar year following the closing. 

App. at pp.131-133. 

However, the circuit court's adoption of the doctrine of merger from Locke 

cOrTlpletely obviates the State's incentive'to take these measures, and instead allows the " 
,~ T 

State to simply buy up property without g1ving a second thought to the collection of the tax 


revenue owing to county boards of ed'ucation and other government bodies. Sur~ly this 


is notwhatthe West Virginia Legislature intended when it enacted W.Va. Code § 11A-3-1, 

, . 	 , 

et seq. This result is unfair to county boards of education that depend on properw tax 


re~enue to fund and operate schools, as well as municipalities and other taxing units that 


depend on property tax revenue to fund important institutions like police and fire 

, , . 

departments. Again, it is relatively simple for the State to provide for the payment of 
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outstanding taxes by the seller in the closiqg. documents when the State -purchases 

property: ··:Q:ounty bo~i'ds :of education·~nd':'oth"er ·Iocal bodies with no contr~l·over these 	 .::" 

• 	 . 'o' 

trE!!1sactions should not be d~priv~d o.f thE?ir ~bi.liwto ~ol!~ct the ta.?,rev~nl:J.e, tha.t .they. fI.e~d 
. 	 i 

~l1d was assessed to fund important programs simply because the State neglected or 


.. chose not to consider the effects of .its actions on other units of government. 11 


Second, as in Salt ·.Lake County, ·the application of the doctrine of merger 


contravene.s our State's constitution. Like the Utah· constitution, the West Virginia 


Constitution provides that U[s]ubject to the exceptions in this section contained, taxation 


, 	 shall be equal and uniform throughout the state, and all property, both real and personal, 


Shall be taxed in proportion to its value to be ascertained as directed by law." W. Va. 


Const. art. X, § 1 (emphasis added). While Article 10, §1 goes on to say that public 


property ·"'may by law be exemptedfrom taxation," the Legislature chose to provide that 


ownerS/:lip for property tax pu·rposes is determined on the assessment date. See W. Va. 


~. Code § 11-3-1-(c). Article 10, §1 contains no exception that would permit taxes on two 

,.. parc~is ~f privately~owned real estate to·be ~reated differently for a given tax year if one of 

;- the parcels is sold to the State after the assessment date and the other is not. Under West 1'-.. 

. . Virginia law, if both parcels were owned by private. parties on the assessment. date, then 

·f both ·parcels are deemed·to be owned by private parties for the purposes of the ensuing 

liTo. illustrate the·potential impact of the circuit·courtis ruling, if we assume that a 
;	property owner is ten years delinquent in his taxes and he sells his property to the State, the 

circuit court is saying that hed.oes notowe these -ta·xes at closing and neither does,the State.. 

furthermore, the circuit court is saying that anyone .who bought any of the delinquent liens 

should have kn.own that s~veral years into the fl!ture the property would be sold the. State al'ld 

be deemed retroactively exempt. .This application of a retroactive exemption is absurd and has 

no support in the statutory framework, which at no point provides tax debtors or the State with 

retroactive rights. . 
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year's taxes, a.nd t.h,~$.e. parcels and propertY owners must be treated equally. 

However, the cjoctrine df'merger, 'as applied by the circuit court, defies this 

constitutional mandate by treating the$e tWo p'riv$tely.·:owned prope,rties (and property 
. . .... ..::: ... . . 

.. " 

owne~s) differentiy,:,:' The Circuit, court's ruli'ng:.allows'one property owner to effectively 

escape taxatioo ,by selling his interest to the State, 'while another property owner who 

keeps his property or sells it to a non-exempt entity still has to pay his taxes. 12 At the very 

least, under the circuit court's ruling, a property owner who sells his land to the State gets 

to do so free and clear of all tax liens regardless of whether he has paid his taxes, while 

a property owner who sells his land to·.a non-exempt entity does not. In other words, in the 

instant case, the circuit court's ruling has given the Tax Debtors and the Properties special 

treatment, and is unfair to everyone who actually paid their property taxes for tax year 

'. '" . .: -. .._, . . ~ : .:': :. i . 

20b9. 

Likewise, the circuit court's ruling gives the State an unfair advantage in purchasing 

property: 'While other buyers must make provisions for ensuring the payment of the 

outstanding taxes if they do not want to lose their newly acquired property, the circuit 

court's rulings allows the State to buy property without consideration of the payment of 

outstanding taxes. This makes it easier and cheaper for the State to buy up properties 

, 12 While it is true that the Sheriff can still attempt to sue to collect the taxes under W.Va. 
.code § 11A:-2:-2(a), this is not nearly as effective a collection meth()d as the tax lien sale 
procedure. For example, in the instant case, the Tax Debtors are limited liability companies. It 
is possible that these companies were formed for the sole purpose of holding the Properties, 
and that in the wake of the sale of Properties to the State and the distribution of the proceeds to 
the members, the companies no longer have sufficient assets to pay the taxes, penalties, and 
interest due. . ., , 
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than for private parties to do SO,13 and also makes it more difficult, if not impossible, for 

,local government bodies to'collect much needed tax revenue. vyhil~.the. Legislature has ! . 

! ,made property owned ·exclu~ively by the State exempt from taxatiQn, there is no.indication i ; 

.. ~ that the L~gisla~!Jre ever intended to confer upon theStat~ .the·.ability to purchase property 

. free· and: clear of liens for taxes owed by the s.eller withoLit making provision for the . 


payment of said taxes. It would have been simple· for the Leg islature to explicitly provide 


that upon the date of sale to the State or other tax exempt entity, all assessed ar)d unpaid 


. taxes shall no longer be due or collectible and shall be abated. The fact that the 


Legislature has not so provided indi.cates that the Legislature did not intend such a result. 


In short, West Virginia law allows for only two categories of prop~rties when it 


comes to property tax assessment; proPE3rties are either taxable or they are exempt. If a 


p·ropertY ·is. not ~xempt on the assessment date for a given year's taxes, it cannot later 

. 	 . 

,\ become e·xemptfrom such taxes. Likewise·, ·there is nothing in the statutory framework that. 

allows for. the abatement of taxes assessed against a person or entity that owned property 

!, ~;, the assessment date. For all·ofthe forag·oing reasons, the circuit court ~rr~d in holding 

·that the tax liens on the Properties were extinguished by the doctrine of merger upon the 

purchase of the Properties by the State. 

IV. 	 THE CIRCUIT COURT ERRED IN·· CONCLUDING THAT THE PROPERTY TAX 

LIENS AT ISSUE: WERE INCHOATE AND NEVER MATURED INTO LIENS 

SUITABLE FOR SALE. 


... 
j: 

13 For example, if a property i$listed for sale and the State and another buyer offer to 
purchase the property for the same price, hypothetically $2,000,000, the State's offer would 
have the advantage·.that.the seUer..would not owe the pending tax bill, roughly.a $40k . 
advantage. Such an advantage is unconstitutional and was not intended by the Legislature. 
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attached to the Properties on July,1: 2008. the I!ens were inchoate because the value of 

the lien cannot be determined untillate'r in the assessment year. In the words 'of the circuit 

court. 

, As of July 1, 2008. the liens might have, matured 'into saleable tax liens that 
,'- ' ·w60td' oe' apprbpri~lte 'f9f '~;a'le': ppr,sparifto'thEfst,atutory prbce'du're fbf'the 
, sale of tax liens, in 2010:, However; upon the sale of the property at issue to 

the State. prior to tax year 2009. that possibility was eliminated and 
maturation of the tax liens was precluded. 

App. at pp. 243. 

; , The circuit court's ruling is 'contrary to the law. As previously discussed. the 

-Legislature has decreed, and this Court has confirmed, that the owner of a parcel of 

property for tax purposes is the person or entity who owns the parcel of property on the 
, 	 , 

" 	 assessment date. See W. Va. Code § 11-3-1(c); see also SyJ. Pt. 1, Moore, 158 W. Va. 

.B08, 219 S.E.2d 315; Cole, 73 W. Va. 410,80 RE. at 491. The Legislature made no 

mention of a change of ownership afterthe assessment date having any effect on the tax 

collection procedure. Likewise, the Legislature has plainly stated that a lien for the ensuing 
, . 	 , 

year's p~opertytaxes attaches on the assessme,ntdate. SeeW. Va. Code § 11A-1-2. The 

Legislature said nothing about this lien being "inchoate" and extinguishable by subsequent 

, i. sale to a tax-exempt entity. Nowhere in the statutory framework is there mention of the 

.' , need for the lien to "mature," nor for'the price to be set jn order for it to be in full effect. 

Indeed. the only method that the Legislature has provided for extinguishing the liens 

, is the payment of the assessed taxes. See W.va. Code § 11A-2-1 Oa ("On or after April 

first of each year the sheriff may" prepare and publish a notice stating in effect th~t the 
-	 '. . . 

,taxes assessed for the previous year have become delinquent, and unless paid by April 
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thirtieth Will be inclu~ed for publication' in the forthcoming delinquent lists.... ")(emphasis 
• • • •. 1. • 

added); W.Va. Code § 1'1A~3-2'(providing for the pub.Hcation of a.list of delinquent lands, 
. . .. ' . .... :' . . . 

• with notice that the tax liens on each. listed propertywill 'be sold unless redeemed "by the 
'. ." , . . :. . . 

. ' '. payment to theund~rsigned ~her!ff (or collector).befo.re·$ale, afthe total amount oftaxes, , 
.~ : 

interest and charges due thereon up to the date of redemption. ")(emphasis added); W.Va.. 

Code § 11A-3~5 (providing that "[t] he tax lien on each unrede~medtract or lot ... shall be 

I sold by the sheriff... ")(eniphasis·added). 'In other words, ~hevariable that keeps the tax lien 

. from maturing is the payment of the taxes, not the sale of the property to a tax exempt 

( entity.·lf a private tax debtor, who owns'property on the assessment date, pays its taxes 

within the legislatively-prescribed period for doing so, then the lien never matures. If the 

taxes remain unpaid: then the lien matures, and may be sold. 

I n the instant case, the Tax Debtors were the owners of the Properties on July 1; 

20'08 (the assessment date for'the2009"rea'l estate taxes) when the lien attached, and are 
• ~', • _.; : ;. " •• • ••• , ," M' • '. •• _,., ,.. • :' 

therefore the owners o{the Properties for the purposes of the '2009 real estate taxes. 

When the Tax Debtors failed to pay the 2009' property taxes, the County proceeded 
" _.......... : -, .::.. . 

against them in the 'manner provided by statute just as it would against any other private, 

'. non-immune tax debtor. The fact that the Properties were subsequently sold to the State 

.:,. is irrelevant. Neitheithe State nor the drcuitcourt has cited anything in the·statutory 

..f~a~~w~rk 'i~dic~ti~g :that th'epr~6~du';~"~~t'f~rth' -therein be~~~~ 'i~~pe~~ti~-e '~~d 

u'n"a:vailable wh~n the Tax De5tois- sold their property 'to the State after'the liens had 

. ,already attached. 14 As such, the tax liens in the instant case were no more inchoate and r -

14 As noted by the circuit court, the ,State argued below that by virtue of W.va. Code § 
11A-3-7, the statutory procedure followed by the County "was subject to reasonable discretion 
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unenforceable than they would be against the typical tax delinquentwho does:not sell its 

property'to the ~tate. Because the taxes remained unpaid, thelieAs matured and Were 

; properly sold to EB Dorev: Ac:'cordingly;-the circuitcourt's ruling that the'subjecttax Hens 

were "inchoate" and never matured into saleable liens.is contrary to the law and must be 

reversed. .! ,i 
CONCLUSION 

As set forth above, the circuit court erred in granting summary judgment to the 

,State. Accordingly, EB Dorev respectfully requests that this Court reverse the circuit 

court's order, uphold the validity of the tax lien sale to EB Dorev, compel the issuance of 

tax deeds to the Properties to EB Dorev, and remand the case to the circuit court for 

as the Sheriff was and is authorized to determine that a-tax lien should not be sold for varjous 

goo~ reasons." App. ·at p.23~. Section 11A-3-7 provides, in relevant part, as follows: ' 


Whenever if shall' appear to' the, sheriff that any reial estate included in thelisf has' 

been previously conveyed by deed and no tax thereon is current,ly delinquent, or 


-r - that~he tax lien thereon has been sold previously and not redeem'ed,or that thetsX' 
lien thereon ought not to be' sold for the amount stated therein, he shall suspend the 
sale thereof and report his reasons therefor to the county commission and to the 
auditor. If the commission finds that the tax lien on the real estate ought not to be 
sold, it shall so order; but if the commission finds that the tax lien on the real estate 
ought to be sold for the amount stated, or for a greater or less amount, it shall order r 

1- _ 

the sheriff to ,include such real estate in his next September ,list, unless sooner 

'redeemed. ' 


W. Va. Code§ 11A-3-7.' This section makes no mention ofsuspending the sale based, on the 

,,sale of the property to a tax-exempt entity after the assessment date (when ownership of the 

property was determined for the purposes ofthe delir:'quenttaxes). In adqition, even if the 


'. State is correct that the Sheriff had the discretion to suspend the sale of the subject tax liens 

based on the State's purchase of the Property after the assessment date, the ~tate has offered 


. no authority in.support of the propo~ition that the Sheriff was required to ,suspend the sale ' 
based6n the State's purchases of the Property after the assessment date. In this case; it is 
significant that the SherJff not onJychose noUo.exercise his discretion to suspend the sale at ,
the time, he stands by the decision: and is in fact ,fighting the State's claim for areiroactive ,... ­
exemptio~. , 
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co'nsideration of.ES Dorev's remaining coul1tercla~msaridcross-claims. 

,:' ..... I '._,', 

Respectfully Submitted, '. ..::,r ':! 

: ~ , 

.EB DOREV HOLDINGS, INC. 

By Counsel, 

Michael W. p. rey, WVSB No. 35 
David R Pogue, WVSB No. 10806 
Carey, Scott, Douglas & Kessler,.PLLC 
901 Chase Tower 
707 Virginia Street, East 
P.O. Box 91-3 . 
Charleston, WV 25323 
(304)"345-1234 
mwcarey@csdlawfirm.com 
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