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TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF 

APPEALS OF WEST VIRGINIA 


ASSIGNMENTS OF ERROR 

(a) The Circuit Court ofHarrison County, West Virginia, committed reversible error in 

its April 18, 2013 Order Denying Petition for Adoption when it ruled that the Respondent has not 

abandoned the minor child, C.R. 

(b) The Circuit Court ofHarrison County, West Virginia, committed reversible error in 

its April 18, 2013 Order Denying Petition for Adoption when it ruled that the West Virginia adoption 

statutes, West Virginia Code §§ 48-22-101, et seq., do not provide a mechanism for terminating an 

unfit parent's rights to his or her child in an adoption proceeding. 

STATEMENT OF THE CASE 

On June 21,2012, the Petitioners, C.B. and W.B. ("Petitioner Mother," "Petitioner Stepfather," 

or, collectively, "Petitioners"), filed their Petition for Adoption with the Circuit Court of Harrison 

County, West Virginia. A.R. 1-25. The Petitioners are residents ofHarrison County, West Virginia, 

and have been married since October 2,2010. AR. 1, 6. Petitioner Mother, who is now thirty (30) 

years old, is the biological mother of the minor child, C.R. ("Minor Child"), and Petitioner 

Stepfather is thirty-eight (38) years old. A.R. 1. The Minor Child's biological father is G.R. 

("Respondent Father"), who resides in a single-room, non-efficiency motel room in Harrison County, 

West Virginia. AR. 1,50. Petitioner Mother and Respondent Father were previously married. A.R. 

1-2,8-19. 

The Respondent Father sexually abused a little girl, who was seven years old at the time ofthe 

2004 offense. A.R. 58:9-59:7. The sexual abuse consisted of fondling the little girl's sex organs 

while the Respondent Father babysat the little girl in the home he shared with the Petitioner Mother. 

AR. 59: 10-23,60:9-16. At the time ofthe abuse, the Respondent Father was approved as a childcare 

provider through West Virginia's Choices program, and his victim was one ofthe children receiving 
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the State-subsidized daycare services. A.R. 59:10-23. Importantly, the Respondent Father also 

seemingly blamed his young victim for the abuse: 

Q: Then, what is it exactly, that you did to her, between her legs? Describe it. 
A. She grabbed my hand and pulled my hand towards her - between her legs. And 

I made physical contact. 

A.R. 61: 1-5. Of course, when called out on his blame of the victim, he backtracked, saying it was 

not her fault. A.R. 61 :6-9. 

The Criminal Complaint for the underlying sexual abuse matter sheds additional light on the 

Respondent Father's testimony and his abusive conduct. The Respondent Father was charged with 

"Sexual abuse by a parent, guardian, custodian or person in a position oftrust to a child," as set forth 

in West Virginia Code § 61-SD-5(a), and first degree sexual abuse, as set forth in West Virginia 

Code § 61-SB-7(a). A.R. 169. The investigating officer, David R. Wygal of the Clarksburg Police 

Department, set forth the following facts in support of the Criminal Complaint: 

[ijn the month of October 2004 the accused was babysitting the victim "CDC"... at his 
residence ... While watching TV he touched the naked vagina of the victim with his right 
hand, the victim states that she was sitting with him and that he began to touch her vagina 
area on top ofher clothes and then under her clothes, she states that after it happened she 
told him she was going to tell her mom, he told her not to tell. She didn't until October 
of2005 and her mother contacted the police. The accused was interviewed and denied 
everything, he was brought in for questioning again and gave a statement that they where 
[sic] playing one ofher games and acting like he was her boyfriend. That he remembers 
before his hand making contact that she said "Ifyou love me, you will touch me" and 
then she took his hand and placed it onto her naked vagina. That it was there for about 
5 seconds before he realized what was going on. That he was scared to say anything 
before.! 

A.R. 169. The Respondent Father's statements to the investigating officer and later to the circuit 

court are at least somewhat consistent - he has blamed the victim, a seven-year-old little girl, 

consistently for his fondling ofher vagina. A.R. 61: 1-5, 169. Apparently, a seven-year-old little girl 

can physically and forcibly make a grown man of twenty-seven years touch her vagina both above 

and below her clothing, all in one fell swoop lasting only five seconds. 

Identifying information regarding the minor victim in the underlying sexual abuse case has 
been redacted to preserve her confidentiality. 
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On January 9, 2007, the Respondent Father, pursuant to later plea negotiations, entered a plea 

of guilty to two counts ofFirst Degree Sexual Abuse. A.R. 171-172, 181-182. On April 12, 2007, 

the Respondent Father was sentenced by the Honorable Thomas A. Bedell to incarceration of one 

to five years for the first count of first degree sexual abuse and a suspended sentence ofone to five 

years for the second count. AR. 171-172. The Respondent Father served approximately thirty (30) 

months in a correctional facility and was released in October 2009 to serve twenty-five years of 

probation/supervised release. AR. 61: 10-12, 173, 176. The Respondent Father is now a registered 

sex offender in the State ofWest Virginia. A.R. 20. The Respondent Father previously violated the 

terms ofhis release, moving to Kentucky to live with his aunt for one month following his release 

from incarceration. AR. 61 :13-62:3. The Respondent Father once again maintained that his 

wrongdoing was not his fault - he blamed the authorities for not fully advising him ofthe terms of 

his release requiring that he remain in the State ofWest Virginia, despite that he was advised ofthis 

term ofms release in both his Sentencing Order and Sex Offender Conditions. A.R. 62:4-5, 175, 180, 

185. 

In2009, Petitioner Mother filed for divorce from the Respondent Father, alleging irreconcilable 

differences. AR. 8-19. The Honorable Lori B. Jackson held a final hearing on the petition for 

divorce on May 6,2009, during which Petitioner Mother appeared in person and with counsel and 

the Respondent Father appeared by telephone and through a guardian ad litem due to his 

incarceration. A.R. 8. In the Agreed Upon Final Order for said divorce, the family court stated in its 

"Findings ofFact and Conclusions ofLaw" that 

[d]ue to the fact the Respondent is incarcerated and when released will be a registered 
sex offender and the child is in counseling and is referred to Ms. Hamner for a sexual 
evaluation, it is in the best interest of the child that the Respondent is granted no 
visitation with the child at this time. 

A.R. 9. The family court further stated that it granted leave to the Respondent Father, after his release 

from incarceration, to petition the court for modification ofthe parenting plan set forth in the Agreed 

Upon Final Order and seek supervised visitation with the Minor Child. AR. 9. 
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The Respondent Father's Sex Offender Conditions, which he filed with the court on October 

5,2012, and his Sentencing Order state that he may not exercise visitation with any minor child 

without petitioning the court for a modification of that condition and being granted permission to 

do so. AR. 177-178, 185. The Respondent Father signed the Sex Offender Conditions on October 

28,2009, acknowledging his review and knowledge of the contents thereof. A.R. 185-187. The 

Respondent Father also initialed next to the provision in the Sex Offender Conditions that states he 

can petition for a modification of the condition prohibiting contact with minor children. A.R. 185. 

Since his release from incarceration in October of 2009, the Respondent Father has had 

absolutely no contact with the Minor Child, and the Respondent Father has not seen the Minor Child 

since approximately 2005. AR. 68: 16, 71 :20-72:4. In fact, in the three years between his release and 

the September 17,2012 hearing, he had not petitioned the family court for a modification of the 

Agreed Upon Final Order and had not petitioned the circuit court for a modification of his Sex 

Offender Conditions or Sentencing Order. AR. 63:4-9,65:11-19, 77:12-18. Despite knowing how 

to contact the Minor Child or find him through family or friends, since his incarceration the 

Respondent Father has not provided the Minor Child with any emotional or psychological support 

and has not sent the Minor Child Christmas cards, birthday presents, Christmas presents, or Easter 

baskets. A.R. 66:3-22, 86:12-18, 86:22-87:3. Since his incarceration, the Respondent Father has not 

attempted to contact the Minor Child by telephone or U.S. Mail. A.R. 66:23-67, 86:7-11, 86: 16-18, 

87:4-5. Further, though the Respondent Father maintains that he last had contact with the Minor 

Child the evening before his incarceration, the Petitioner Mother does not recall such visitation, as 

the relationship and interactions with the Respondent Father had declined between the Respondent 

Father's arrest and incarceration given the harassing nature ofhis contact with the Minor Child. AR. 

54:17-19,71:20-72:4,75:1-20. 

The Respondent Father has absolutely no knowledge of the Minor Child at his present age. 

AR. 67: 18-68: 16. He does not know the Minor Child's shoe size, clothing size, teacher, favorite 
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subject, biggest fear, favorite book, favorite thing to do on the weekends, doctor, favorite food or 

medications. AR. 67: 18-68: 16. Although he may have been incarcerated for approximately thirty 

(30) months, any lack of knowledge the Respondent Father has now is solely attributable to his 

complete failure to try to establish communication and visitation with the Minor Child since his 

release by modifying the terms ofhis release. AR. 63:4-9, 65:11-19,77:12-18, 177-178, 185. 

The Minor Child has lived with the Petitioners continuously since July 2006. AR. 2, 88: 11-13. 

Petitioner Stepfather has acted as a father figure to the Minor Child in all manners since that time, 

providing for the financial, emotional and psychological support of the Minor Child and caring for 

him as ifhe was his own son. A.R. 2. Petitioner Mother described Petitioner Stepfather's relationship 

with the Minor Child as "an unbreakable father/son bond. They hunt, they fish, they play together. 

They wrestle quite often in the living room." AR. 88: 16-18. Petitioner Stepfather does "everything" 

for the Minor Child - participating in school meetings and extra-curricular activities, assisting in 

medical decision-making, and helping with the Minor Child's psychological care. AR. 88:22-89: 15. 

The Minor Child wants "more than anything" to be adopted by the Petitioner Stepfather and to have 

the same last name as Petitioner Stepfather. 89:16-90:18. 

Petitioner Stepfather has no criminal record, is gainfully employed, is able to financially 

provide for the Minor Child, and is capable ofcaring for and loving the Minor Child. AR. 97: 11-20, 

104:22-105:6. Petitioner Stepfather is the Minor Child's dad, for all intents and purposes, and the 

Minor Child refers to him as such. A.R. 88:2-10,97:24-98:18. Petitioner Stepfather functions in all 

respects as the Minor Child's father - teaching him work ethic, playing sports, instilling morals and 

values, providing the Minor Child with any necessaries, and participating in major life decisions. 

AR. 88:19-20, 98:19-99:19. The Petitioner Stepfather is intimately aware of the minutiae of the 

Minor Child's life: 

Q: What is [the Minor Child's] shoe size? 
A: Three. 
Q: What size clothing does he wear? 
A: He wears size ten pants, medium shirts. 
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Q: Who's his teacher? 
A: Ms. s.2 
Q: What's his favorite subject in school? 
A: Science. 
Q: What's his biggest fear? 
A: Spiders. 
Q: ....What his favorite book? 
A: Star Wars. 
Q: What's his favorite thing to do on the weekend? 
A: Go hunting with me. Fishing with me. Go to work with me. Play video 

games. 
Q: Who's his doctor? 
A: Jason K., [Local] Health Clinic.3 

Q: What medications is he on? 
A: He's on Paxil, five milligram. 
Q: And, what's his favorite food? 
A: Chicken nuggets and french fries. 

A.R. 99:20-100:19. In addition to his desire to adopt the Minor Child because he is the Minor 

Child's only real father, Petitioner Stepfather, based upon the Minor Child's past behaviors and 

comments, has concerns about the Respondent Father maintaining parental rights to the Minor Child 

because the Minor Child is scared of the Respondent Father and the Petitioner Stepfather believes 

the Respondent Father has sexually abused the Minor Child. A.R. 93:5-94:22. 

To the Petitioner Mother's knowledge, the Minor Child was in the home - the same room 

even - when the Respondent Father sexually abused the little girl. A.R. 76:3-19. Petitioner Mother 

has grave concerns regarding the Respondent Father's continued parental rights to the Minor Child 

because the Minor Child had a hickey on his neck around the same time as the sexual abuse of the 

little girl, had inappropriate knowledge of sexual acts for his age, and currently deals with extreme 

anxiety issues for which he is prescribed medication. A.R. 78: 5-85 :6. Specifically, Petitioner Mother 

stated that, when the Minor Child had a hickey on his neck, she asked the Respondent Father about 

the bruising, to which he provided a couple ofdifferent explanations that did not comport with the 

2 The teacher's full last name has been omitted to preserve the Minor Child's confidentiality. 

The doctor's full last name and the location of the medical practice have been omitted to 
preserve the Minor Child's confidentiality. 
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bruising, including that he was rough-housing with the Minor Child and his facial hair rubbed the 

Minor Child's neck and that he bit the Minor Child's neck. A.R. 78:9-79:6. 

With respect to the Respondent Father's contact with the Minor Child, Petitioner Mother 

testified that he has made no attempts at contact since his incarceration and any contact with the 

Minor Child prior to his incarceration was harassing in nature. A.R. 86:7-9, 75:1-20. In fact, after 

the allegations ofsex abuse but before the Respondent Father's incarceration, the Respondent Father 

was only sparingly communicating with the Minor Child by telephone and was not visiting with the 

Minor Child, requesting visits with the Minor Child, or sending any holiday cards or presents. A.R. 

85:7-86:6. During the Respondent Father's incarceration, he did not call the Minor Child or send 

letters, holiday cards, or presents to the Minor Child. A.R. 86:7-18. Since the Respondent Father's 

release from incarceration, he has not called the Minor Child or sent cards, presents, or letters to the 

Minor Child. A.R. 86: 19-87:5. Importantly, Petitioner Mother also does not believe the Respondent 

Father has reached out to any of their mutual friends or family about the Minor Child: 

Q: Are you aware of [the Respondent Father] reaching out to any ofyour mutual 
friends or family to try to contact [the Minor Child] or visit with him? 

A: No. Ifhe would have, they would have told me. 

A.R. 87:6-10. Petitioner Stepfather confirmed this: 

Q: 	 And, to your knowledge, has [Respondent Father] reached out to any family 
members or friends to try to see or communicate with [the Minor Child]? 

A: 	 None - excuse me. None that I know of. 

A.R. 97:4-7. 

The Petitioners presented two character witnesses in support of their Petition for Adoption, 

Sherry F. and Michael W. Ms. F. has known Petitioner Mother and Respondent Father for 

approximately ten and a half years and has known the Minor Child since he was an infant. A.R. 

117:5-6,117:13-19,118:2-4. Ms. F. has known Petitioner Stepfather since he began dating 

Petitioner Mother. A.R. 117 :6-9. When the Minor Child was approximately six years old, Ms. F. had 

a conversation with him while sitting with him on her home's deck during which he repeatedly asked 
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if it mattered if ''they'' touched you "in the back and not the front." A.R. 118: 19-119: 11. Ms. F. 

informed the Minor Child that no one should be touching him but probed further about who he 

meant by "they." A.R. 120:3-20. Eventually, the Minor Child stated that "they" meant the 

Respondent Father, whom he referred to by middle name. A.R. 120:18-121:6. Further, Ms. F. 

testified that she had spoken with the Minor Child about his father's incarceration, and the Minor 

Child had indicated not"only that the Respondent Father was injail because he touched the little girl 

but also that the Minor Child was present during the sexual abuse. A.R. 122:18-123:15. 

When asked about Petitioner Stepfather, his relationship with the Minor Child, and the 

adoption, Ms. F. stated that the Minor Child took to Petitioner Stepfather right away and that 

wherever Petitioner Stepfather is, the Minor Child is, as well. A.R. 121:15-16. Ms. F. described 

Petitioner Stepfather as having a "heart ofgold" and being trustworthy. A.R. 122: 11-14. She has also 

heard the Minor Child express excitement about having the same last name as the Petitioners. A.R. 

122:1-10. 

Mr. W. knows Petitioner Mother from high school and has known Petitioner Stepfather and 

the Minor Child for approximately six years. A.R. 125:10-23. Mr. W. met the Respondent Father 

within the last year or two. A.R. 125:24-126:5. The Minor Child has indicated to Mr. W. that the 

Minor Child hates the Respondent Father and does not want anything to do with the Respondent 

Father. A.R. 126:10-127:7. Mr. W. described Petitioner Stepfather as a hard worker, good friend, 

provider and great dad. A.R. 127:8-10. Mr. W. has never heard anything bad about Petitioner 

Stepfather and believes Petitioner Stepfather is ofgood moral character and good reputation in the 

community. A.R. 127: 11-128:4. Mr. W. described Petitioner Stepfather's relationship with the Minor 

Child as fatherly and stated that Petitioner Stepfather works with the Minor Child on building his 

confidence, standing up to bullying, learning how to play baseball, repairing vehicles, and learning 

responsibilityby cutting grass and saving money. A.R. 128: 5-23. Mr. W. stated that the Minor Child 

calls Petitioner Stepfather "dad" and has told Mr. W. that he wishes the court "stuff' would be done 
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so he could have Petitioner Stepfather's last name. A.R. 129:3-13. Mr. W. has no reservations at all 

about the adoption and believes it would be a morality boost to belong to someone - Petitioner 

Stepfather and Petitioner Mother - that he loves. A.R. 128:24-129:2, 129: 14-20. 

The Respondent Father presented testimony to the Court from Scott S. and Kandis S., the 

Respondent Father's uncle and aunt and the Minor Child's great-uncle and great-aunt. A.R. 136:23

24, 138:13-14. Both Mr. S. and Ms. S. appeared motivated to testify not for the Respondent Father 

to maintain his parental rights to the Minor Child and not because ofthe Minor Child's relationship 

with the Respondent Father but because of their own attachment to the Minor Child and desires to 

maintain contact with the Minor Child. A.R. 133:10-134:6. Ms. S. revealed the motivation ofher 

testimony when asked how she felt about the adoption and name change, to which she responded 

A: 	 Well, the way I feel about it is, even if [the Minor Child] is not permitted to see 
his father, [the Minor Child] has a whole other side of the family. Including 
myself, my husband, his grandparents, aunts, uncles, cousins, second cousins. 

A.R.142:4-7. 

Both Mr. and Ms. S. testified that they understood why Petitioner Mother had requested they 

not allow the Minor Child to visit with the Respondent Father when the Minor Child was in their 

care - because he had sexually abused a little girl, "[j]ust a six year old child" as Mr. S. phrased it. 

A.R. 137:2-8,143:22-144:6. Further, while Ms. S. testified she had written correspondence with the 

Minor Child supporting her testimony, Ms. S. did not have the correspondence with her and 

contradicted herself as to whether the correspondence had been deleted from her online account. 

A.R. 139:2-140:5, 142:19-143:11. Despite both Ms. S.'s and Mr. S.'s self-serving assertions that 

they, not the Respondent Father, had been denied contact with the Minor Child, on rebuttal the 

Petitioner Mother testified that she did not end the Minor Child's contact with Mr. S. and Ms. S. 

until they made threats against her after sending her money. A.R. 145:6-146:4, 147:23-148:6. 

Petitioner Mother, Ms. F. and Mr. W. all believe that Petitioner Stepfather's adoption of the 

Minor Child is in the Minor Child's best interests. A.R. 90:19-21, 123:16-124:4, 129:21-23. 
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Tellingly, when Petitioner Stepfather was asked what he believes is in the Minor Child's best 

interest, he responded, "[ f]or me to adopt [the Minor Child], to where I know he's safe. He'll always 

be provided for. He'll have a home. That's why I want to adopt him. Plus, he's my son, I love 

him." A.R. 101:8-11 

Following the October 11,2012 hearing, the Court requested that the Petitioners submit a brief 

regarding their Petition for Adoption to support their position that the West Virginia Code provided 

a method for the termination of the Respondent Father's parental rights through an adoption 

proceeding. On or about October 17,2012, the Petitioners submitted their "Brief ofPetitioners, C.B. 

and W.B., Regarding Statutory and Common Law Applicable to Their Petition for Adoption," 

arguing that the West Virginia Code and common law supported the adoption and corresponding 

termination of the Respondent Father's parental rights because his involuntary payment of child 

support through wage withholding was not enough to defeat a finding of abandonment and he was 

unfit to maintain his parental rights, given the sexual abuse perpetrated on a small child while under 

his care and in the same room as his own small child. 

Thereafter, on or about April 18, 2013, the Circuit Court ofHarrison County, West Virginia, 

denied the Petitioners' Petition for Adoption, holding that "the evidence demonstrates that the 

biological father ... has not failed to financially support the minor child. Although the biological 

father may not have exercised his parental rights to visit or otherwise communicate with the minor 

child, the Court cannot find that the biological father has abandoned the minor child." A.R. 210. The 

circuit court went on to state, 

[i]fthere is evidence in a subsequent adoption proceeding that the natural parent has both 
failed to financially support the child, and failed to visit or otherwise communicate with 
the child in the 6 months preceding the filing ofthe adoption petition, a circuit court shall 
presume the child has been abandoned. Consequently, the court must deny petition for 
adoption and the inherent change of the minor child's name. 

A.R. 210-211 (internal citation omitted). The Court concluded by addressing the Respondent 

Father's unfitness, stating, 
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[t]he Court understands counsel for petitioners' arguments concerning the unfitness of 
the biological father because ofhis conviction(s) and subsequent incarceration for the sex 
offense(s) he had previously committed against another child in his care. West Virginia's 
adoption statutes, W. Va. Code § § 48-22-101, et seq., however, do not provide the proper 
forum for the termination of the biological father's parental rights in this particular 
regard. 

A.R.211. 

SUMMARY OF ARGUMENT 

The circuit court abused its discretion and committed reversible error when it ruled that the 

Petition for Adoption failed because the Respondent Father's conduct did not fall under the 

presumption of abandonment contained in West Virginia Code § 48-22-306. The Respondent 

Father's complete disinterest in communication with the Minor Child, his failure to request a 

modification of his probation and supervised release terms, his failure to learn about the Minor 

Child's life by contacting family and friends who may know about his well-being, and his only 

involuntary payment ofchild support, constitute abandonment pursuant to West Virginia Code §48

22-102 because he has shown a settled purpose to forego all duties and relinquish all parental claims 

to the Minor Child. See RyanP. v. VickyP., No. 12-1060,2013 W. Va. LEXIS 821 (June 28,2013) 

(memorandum decision); Kayla F. v. Leonard F., No. 12-1465,2013 W. Va. LEXIS 885 (July 30, 

2013) (memorandum decision). 

The circuit court also abused its discretion and committed reversible error when it rule that a 

parent's parental rights could not be terminated in an adoption proceeding for any reason other than 

abandonment. Long-standing West Virginia common law provides that a parent only has a natural 

right to the custody of his or her infant child if the parent is a fit person, i.e., the parent has not 

commi tted some misconduct, neglect, immorality, abandonment, or other dereliction ofduty. Kayla 

F., 2013 W. Va. LEXIS 885, **5-6 (quoting State ex reI. Kiger v. Hancock, 153 W. Va. 404,411, 

168 S.E.2d 798, 802 (1969». The Respondent Father's morally-repugnant conduct in sexually 

abusing his young victim is clear and convincing evidence that he is unfit to maintain his natural 
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rights to the Minor Child and supports a termination of his parental rights in the adoption 

proceeding.4 

The Order Denying Petition for Adoption should be reversed given the (1) Respondent Father's 

conduct, both in abandoning the Minor Child and in sexually abusing a young girl for whom he 

provided daycare; (2) Petitioner Mother's preference that the Minor Child be adopted by the 

Petitioner Stepfather; and, (3) adoption serves the Minor Child's best interests. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rules 1 O(c)( 6) and 18( a) of the Rules of Appellate Procedure for the West Virginia 

Supreme Court of Appeals, oral argument will not be necessary as it is anticipated that the facts and 

legal arguments will be sufficiently presented in this brief, as well as in the other party's responsive 

document, and the decisional process would not be significantly aided by oral argument. W. Va. R. 

App. P., R. 10(c)(6) & 18(a). 

STANDARD OF REVIEW 

This appeal is before this Court upon the April 18,2013 Order Denying Petition for Adoption 

issued by the Circuit Court of Harrison County, West Virginia, which denied the Petitioner 

Stepfather's request to adopt the Minor Child because it found the Respondent Father's conduct did 

not constitute presumptive abandonment and because it ruled that a parent's unfitness due to conduct 

other than abandonment, including such reprehensible conduct as the Respondent Father's, could 

not be considered in terminating a parent's rights in an adoption proceeding. "In reviewing 

challenges to the findings and conclusions of the circuit court, we apply a two-prong deferential 

standard of review. We review the final order and the ultimate disposition under an abuse of 

discretion standard, and we review the circuit court's underlying factual findings under a clearly 

4 It is unclear why a child abuse and neglect proceeding was never filed with respect to 
Respondent Father. Though he pled to two counts of First Degree Sexual Abuse, not sexual abuse by a 
custodian, it appears that the circumstances surrounding the crime would have supported the filing of an 
abuse and neglect petition. 
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erroneous standard. Questions oflaw are subject to de novo review." Syl. Pt. 1, In Re: N arne Change 

of Jenna AJ., 744 S.E.2d 269 (W. Va. 2013) (quoting Syl. Pt. 2, Walker v. W. Va. Ethics 

Commission, 201 W. Va. 108,492 S.E.2d 167 (1997)). 

ARGUMENT 

I. 	 The Circuit Court Erred in Finding That the Respondent Father has not Abandoned the 
Minor Child Pursuant to West Virginia Code § 48-22-102. 

The West Virginia Code defines abandonment as any conduct by the parent that demonstrates 

a settled purpose to forego all duties and relinquish all parental claims. W. Va. Code § 48-22-102. 

The article also discusses when a parent's conduct may presumptively constitute abandonment, 

meaning that it is clear a petitioner can either meet his or her burden in an adoption by satisfying the 

requirements for an abandonment presumption or by establishing the biological parent is otherwise 

an improper person to maintain parental rights. See W. Va. Code § 48-22-306. 

A parent's involuntary payment ofchild support through wage withholding is not sufficient to 

avoid a finding ofabandonment. KaylaF., 2013 W. Va. LEXIS 885. The minor child in Kayla F. was 

born with medical conditions requiring constant supervision. Id. at *2. The child lived continuously 

with the paternal grandparents from April 16,2010 until and following the filing of the adoption 

petition on July 16, 2011. Id. at **2-3. Initially, the child was placed with the paternal grandparents 

due to a finding of physical and medical neglect by a court in South Carolina, and the mother was 

only permitted supervised contact with the child. Id. at *2. 

Between the date of the child's placement with the paternal grandparents and the filing of the 

adoption petition, the mother only visited the child three times. Id. Following the filing of the 

adoption petition, the mother visited the child three more times, never for more than an hour. Id. at 

**2-3. The mother was never denied the right to visit with the child, and never sent the child a 

birthday or Christmas present. Id. at *3. The mother only began providing financial support when 

the Bureau of Child Support Enforcement began withholding such support from her wages. Id. 
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Further, even when the child was hospitalized, the mother never visited the child in the hospital, 

though she lived only an hour away. Id. 

The mother objected to the adoption. Id. at **3-4. The Circuit Court of Clay County, West 

Virginia, ruled that the mother had abandoned the child, based upon the fact that she had failed to 

have contact with the child for eight (8) months prior to the filing of the petition, provided no 

voluntary financial support, and only visited with the child briefly upon the advice of counsel. Id. 

at *4. The mother appealed, arguing that the circuit court erred in finding she had abandoned the 

child. Id. 

The Court first looked to the definition ofabandonment contained in § 48-22-102 ofthe West 

Virginia Code: '" Abandonment' means any conduct by the birth mother ...that demonstrates a settled 

purpose to forego all duties and relinquish all parental claims to the child." Id. at *5. The Court also 

considered settled common law that 

[aJ parent has the natural right to the custody ofhis or her infant child and, unless the 
parent is an unfit person because of misconduct, neglect, immorality, abandonment or 
other dereliction of duty, or has waived such right, or by agreement or otherwise has 
permanently transferred, relinquished or surrendered such custody, the right ofthe parent 
to the custody or his or her infant child will be recognized and enforced by the courts. 

Id. at **5-6 (quoting Kiger, 153 W. Va. at 411, 168 S.E.2d at 802). 

After considering this authority, the Court reviewed the evidence, finding that it established 

that the mother was unfit due to her dereliction ofparental duties. Id. at *6. The mother showed a 

settled purpose to forego all duties to her child and surrender all responsibilities given her complete 

disinterest in the child's health and well-being. Id. The mother failed to visit with the child for a 

long enough period of time that she could not establish a meaningful relationship. Id. Further, the 

mother argued that she provided child support to the child, but this was never done voluntarily. Id. 

Even when the child was on life support, the mother failed to go to her child's bedside; instead, the 

paternal grandparents sat at the child's bedside. Id. at **6-7. 
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The Court went on to note that, though the parent's substantial rights must be protected, 

concerns about the well-being of the child must take the highest importance and protecting the 

child's health and welfare is the primary goal. Id. at *7. The paternal grandparents were providing 

stability and care to the child. Id. The mother showed both South Carolina and West Virginia courts 

that she was not able to provide adequate care to meet her child's needs, whether that involved the 

child's need for medical care or emotional support. Id. The Court found that her behavior clearly 

constituted abandonment, and it was in the child's best interests to be permanently placed with the 

grandparents. Id. at **7-8. Therefore, the Court found that the trial court did not commit error in 

granting the adoption and upheld the trial court's ruling. Id. at *8. 

Though a parent's actions may not meet the presumption of abandonment set forth in West 

Virginia Code § 48-22-306, a parent's conduct may still support a finding ofabandonment pursuant 

to West Virginia Code § 48-22-102. Ryan P., 2013 W. Va. LEXIS 821. In Ryan P., the mother and 

stepfather filed a petition for adoption and corresponding name change in January of2012. Id. at 

**1-2. The mother and stepfather alleged abandonment based upon a failure to provide proper 

parenting and a failure to provide consistent financial support. Id. at *2. The circuit court granted 

the petition for adoption, finding that the presumption ofabandonment did not apply because ofthe 

provision of child support but that the biological father had abandoned the child based upon his 

failure to communicate with the child, failure to exercise visitation rights or see the child since July 

of2011, and failure to inquire about the child's well-being. Id. at *2. The circuit court found that 

the adoption was in the child's best interests and that the adoptive stepfather was of good moral 

character, fit to adopt the child, had provided financial and emotional support to the child, and had 

the financial ability to support and educate the child. Id. at **2-3. 

On appeal, the biological father argued that because the statutory presumption ofabandonment 

did not apply, the circuit court erred in further delving into the abandonment issue and making its 

subsequent finding of abandonment. Id. at *3. The Court ruled that the biological father read West 
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Virginia precedent too broadly and that the circuit court's additional findings were sufficient to 

establish abandonment ofparental rights. Id. at **3-4. Therefore, the Court found that the circuit 

court did not abuse its discretion, the findings supported the adoption and name change, particularly 

in light ofWest Virginia Code § 48-22-102, and the adoption was in the best interests ofthe child. 

Id. at *4. 

Here, with respect to the issue of abandonment, it is clear that the Respondent Father has 

demonstrated a settled purpose to forego all duties and relinquish all parental claims to the Minor 

Child. The Respondent Father has had no contact with the minor child, either by telephone, letter, 

holiday card or present, or in-person visitation since the Minor Child was approximately five years 

old. A.R. 71 :20-72:4, 85:7-87:5. The Minor Child is now twelve. Therefore, the Respondent Father 

has been wholly absent from the Minor Child's life for seven years, more than halfhis young life. 

Certain!y, the Respondent Father is in a unique situation - one ofhis own doing - because he must 

request contact with the minor child from the court system now that he is out ofprison; however, 

in the nearly four years that the Respondent Father has been out ofprison and under probation, he 

has never requested a modification of the terms ofhis probation and has never filed anything with 

the family court to seek a modification of the terms of his divorce decree. A.R. 63:4-9,65: 11-19, 

77:12-18. In fact, the Respondent Father stated in his letter to the circuit court that, "[i]t is my prayer 

that the adoption not be granted, so that when time comes that I'm allowed to visit and/or 

communicate with [the Minor Child] I will be able to begin reestablishing a relationship with him... " 

A.R. 46. Thus, it appears that the Respondent Father would intend for the Minor Child to remain in 

a purgatory of sorts until the Respondent Father is free from the terms ofhis supervised release in 

2034, at which point the Minor Child will be thirty-three (33) years old. 

The Respondent Father has not provided any emotional support to the Minor Child since at 

least 2005. The Respondent Father testified that 

Q: You've never sent him a Christmas card, right? 
A: Not that I can remember. 
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Q: 	 Haven't sent him Valentine's Day cards? 
A: 	 In the beginnings ofmy incarceration, I attempted to stay in contact with [the 

Minor Child]. And it was [the Petitioner Mother's] wishes that I do not further 
contact with her or [the Minor Child]. So, I stopped contact. 

Q: 	 She didn't keep you, in any way from contacting him though, right? 
You knew her address, you could send something to him. 

A: 	 I could have. 
Q: 	 You haven't sent him any birthday presents? 
A: 	 No, I have not. 
Q: 	 You haven't sent him any Christmas presents? 
A: 	 No, I have not. 
Q: 	 You haven't sent him any Easter baskets? 
A: 	 No, I have not. 

A.R. 66:3-22. The Respondent Father has not been prevented from seeing the Minor Child by anyone 

but himself-he could have petitioned the circuit court to modify the terms ofhis release to see and 

communicate with the Minor Child, but he chose not to; he could have sent cards and presents to the 

Minor Child, but he chose not to. The Respondent Father has not cared to remain in the Minor 

Child's life until the man who has stepped up to the challenge ofparenting the Minor Child, the man 

who has been the Minor Child's father for more than halfhis life, requested that the circuit court 

officially recognize them as a family unit. Only then was it important to the Respondent Father to 

maintain those parent-child bonds, which the Petitioners would submit are only genetic at this point. 

What further supports that the bond between the Respondent Father and the Minor Child is only 

genetic? 	The Respondent Father has never said that he loves the Minor Child. See A.R. 44-46,49

68. 

The Respondent Father no longer knows who the Minor Child is, really, which was confirmed 

through his testimony: 

Q: 	 What's [the Minor Child's] shoe size? 
A: 	 I don't know what it is right now. 
Q: 	 What size clothing does he wear? 
A: 	 I have no idea. 
Q: 	 Who's his teacher? 
A: 	 I don't know. 
Q: 	 What's his favorite school subject? 
A: 
Q: 
A: 

I don't know. 
What's his biggest fear? 
I don't know. 
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Q: What's his favorite book? 
A: I - I don't know. 
Q: What does he like to do on weekends? 
A: I don't know. 
Q: Who's his doctor? 
A: I don't know. 
Q: What's his favorite food? 
A: I couldn't tell you. 
Q: What medication is he on? 
A: I don't know. 
Q: You don't know anything about the 11 year old [Minor Child], do you? 
A: No, I haven't seen him since he was five. 

A.R. 67:18-68:16. The only involvement the Respondent Father has had in the Minor Child's life 

since his conviction and release from incarceration is the court-ordered involtmtary payment of 

support through the Bureau ofChild Support Enforcement wage withholding system. A.R. 13. See 

also A.R. 57:22. 

Q: 	 The financial support that you provide. That's Court ordered, by the 
Family Court ofHarrison County, right? 

A: 	 For child support? 
Q: 	 Yes. 
A: 	 Yes, ma'am. 
Q: 	 You don't voluntarily send any funds to [the Petitioner Mother] in 

excess of the Court ordered support, correct? 
A: No, I do not. 

The Court: How much is your child support? 

Witness: $206.66 a month. 


A.R. 67:2-12. The Respondent Father has done nothing since his release from incarceration in 

October, 2009, to be involved in the Minor Child's life or support him, other than the involuntary 

payment of court-ordered child support, which took no effort on his part to begin upon his release 

from incarceration. 

Just as the mother in Kayla F., the Respondent Father has shown a settled purpose to forego 

all parental duties. The mother in Kayla F. was given the opportunity by the South Carolina court 

to have supervised visitation with her son, and she chose to only sporadically take advantage ofthat 

visitation. Kayla F., 2013 W. Va. LEXIS 885, **2-3. Here, the Respondent Father was given an 

opportunity by the circuit court, in both his Sentencing Order and Sex Offender Conditions, which 
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he both initialed and signed, to petition the court for a modification ofthe terms prohibiting him to 

have contact with minor children, but he has never requested such a modification. A.R. 63:4-9. 

Further, the Respondent Father was given an opportunity by the family court in the Agreed Upon 

Final Order to receive supervised visitation with the Minor Child, should he request the same 

following his release from incarceration, but he has never requested that modification. A.R. 65: 11

19, 77:12-18. 

The mother in Kayla F. showed a settled purpose to forego all duties to her child and surrender 

all responsibilities given her complete disinterest in the child's health and well-being, her failure to 

visit the child for eight months prior to the filing of the adoption petition, and her only involuntary 

payment of child support. Kayla F., 2013 W. Va. LEXIS 885, **3-4,6-7. Here, the Respondent 

Father has shown a settled purpose to forego all duties to his child and surrender all responsibilities 

given his complete disinterest in . communi cation with the Minor Child, his failure to request a 

modification of his release terms, his failure to learn about the Minor Child's life by contacting 

family and friends who may know about his well-being, and his only involuntary payment ofchild 

support. A.R. 63:4-9, 65:11-19, 67:2-12, 67:18-68:16, 77:12-18, 87:6-10, 97:4-7. At this point, he 

has been entirely absent from the Minor Child's life for the last seven years of the Minor Child's 

twelve years on this earth. A.R. 66:3-22,68:16, 71:20-72:4. The Respondent Father's period of 

absence from the Minor Child's life is more than ten times longer than the mother's absence from 

her child's life in Kayla F.! There is no way at this point that the Respondent Father can establish 

a meaningful relationship with the Minor Child, especially because it appears he does not intend to 

reestablish this relationship until the expiration ofhis supervised release in 2034. 

Further, just as the biological father in Ryan P., the circuit court in this case read this State's 

precedent too broadly. Ryan P., 2013 W. Va. LEXIS 821, **3-4; A.R. 210-211. Simplybecausethe 

presumption of abandonment does not apply to a given case does not mean that the parent has not 

abandoned the child by demonstrating a settled purpose to forego all duties and relinquish all 
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parental claims to the child pursuant to West Virginia Code § 48-22-102. Ryan P., 2013 W. Va. 

LEXIS 821, **3-4. Just as in Ryan P ., where the court found the biological father, who had not seen 

the child in six months prior to the filing of the adoption petition, abandoned the child even though 

he was paying child support, the Respondent Father in this case, despite paying involuntary child 

support, has abandoned the child due to his failure to request a modification ofhis supervised release 

to visit and communicate with the Minor Child and has failed to inquire about the Minor Child's 

well-being. A.R. 63:4-9, 65:11-19, 67:2-12, 67:18-68:16, 77:12-18, 87:6-10, 97:4-7. In fact, the 

Respondent Father's period of absence from the Minor Child's life in this case is fourteen times 

longer than that in Ryan P.! Because the Respondent Father has abandoned the Minor Child pursuant 

to West Virginia Code § 48-22-102, the requested adoption is still appropriate, even though the 

Respondent Father's conduct does not fall under the presumption of abandonment. 

Importantly, not only is a finding of abandonment legally-sound, but it is also in the Minor 

Child's best interests. The Minor Child deserves to be part of a whole family unit and deserves to 

have the same last name as his mother, stepfather, and stepsister. The Minor Child should not be 

prevented from having this simply because of the Respondent Father's selfish desire to maintain 

parental ties to him, especially given that the Respondent Father has never said he loves the Minor 

Child, has not requested a modification ofhis release tenns, and apparently only intends to establish 

a relationship with his child in 2034, after his supervised release is over. The Petitioner Stepfather 

is a fit and proper person to adopt the Minor Child. He is of good moral character, has provided 

financial and emotional support to the child, has the financial ability to support and educate the child, 

and does not have a criminal record. A.R. 88:22-89:15, 122:11-14, 127:8-128:4. Perhaps most 

important to the evaluation ofthe Minor Child's best interests is that the Petitioner Stepfather thinks 

of and loves the Minor Child as his son, is heavily involved in his day-to-day activities and major 

life decisions, treats him like his own flesh and blood, and wants nothing but the best for him. AR. 

88:16-18,88:22-89:15,97:24-100:19,101:8-11,128:5-23. 
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Therefore, given the Respondent Father's complete disinterest in communication with the 

Minor Child, his failure to request a modification ofhis release terms, his failure to learn about the 

Minor Child's life by contacting family and friends who may know about his well-being, and his 

only involuntary payment ofchild support, the Respondent Father has abandoned the Minor Child 

pursuant to West Virginia Code § 48-22-102, and the circuit court abused its discretion and 

committed reversible error when it found that the Respondent Father had not abandoned the Minor 

Child. Given the abandonment and the fact that the stepparent adoption serves the Minor Child's 

best interests, the Order denying the Petition for Adoption should be reversed. 

II. 	 The Circuit Court Erred in Holding That West Virginia Code §§ 48-22-101, et seq., Do 
Not Provide a Mechanism for Terminating an Unfit Parent's Rights to His or Her Child 
on Grounds Other Than Abandonment. 

Though abandonment as a basis for termination ofa parent's rights is heavily and specifically 

discussed in the adoption article, the adoption article and corresponding case law clearly contemplate 

that a parent's rights to a child may be terminated in an adoption proceeding upon other grounds. See 

w. Va. Code § 48-22-301 (b)(1); W. Va. Code § 49-3-1(b)(1); Kayla F., 2013 W. Va. LEXIS 885. 

See also Kiger, 153 W. Va. 404, 168 S.E.2d 798 (1969). In fact, it has long been held in West 

Virginia that 

a parent has the natural right to the custody of his or her infant child and, unless the 
parent is an unfit person because ofmisconduct, neglect, immorality, abandonment or 
other dereliction of duty, or has waived such right, or by agreement or otherwise has 
permanently transferred, relinquished or surrendered such custody, the right ofthe parent 
to the custody ofhis or her infant child will be recognized and enforced by the courts. 

Kayla F., 2013 W. Va. LEXIS 885, **5-6 (quoting Kiger, 153 W. Va. at 411, 168 S.E.2d at 802). 

For a court to terminate a parent's right to custody ofa minor child, it must be presented with clear, 

cogent and convincing proof of the grounds for termination. SyI. Pt. 6, In Re: Willis, 157 W. Va. 

225,207 S.E.2d 129 (1973). Thus, a parent's constitutional right to the custody ofhis or her minor 

child is not absolute and may be terminated if the parent is proved unfit to be entrusted with child 

care. Id. at SyI. Pt. 5. 
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Certainly, in the child abuse and neglect realm, abuse ofone child in the home is abuse ofother 

children in the home and is grounds for the termination of parental rights to the child who was 

threatened by the abuse. Syl. Pt. 2, In Re: Christina L., 194 W. Va. 446, 460 S.E.2d 692 (1995). 

Additionally, a fit parent's preferences must be considered and given significant weight in child 

custody and visitation issues. In Re: Alyssa W., 217 W. Va. 707, 710, 619 S.E.2d 220,223 (2005). 

As always, the guiding light for a court's decision is what will be in the best interests of the child. 

Syl. Pt. 3, In Re: Katie S., 198 W. Va. 79,479 S.E.2d 589 (1996). 

Thus, a circuit court in an adoption proceeding may terminate a parent's rights to his minor 

child when the parent has committed misconduct or acted immorally. To do so, the circuit court 

must be presented with clear and convincing evidence ofthe immorality ormisconduct. In this case, 

there is no better clear or convincing evidence of the Respondent Father's immorality and 

misconduct than his own admission that he sexually abused a little girl whom he was babysitting. 

A.R. 58:9-60:16. He touched her above and below her clothes and knew it was wrong when he was 

doing it, as he instructed her not to tell anyone. A.R. 169. The Minor Child in this case was in the 

home at the time the abuse of the little girl took place. A.R. 122:18-123:15. Given that the Minor 

Child resided in the home in which the abuse occurred, the Minor Child would be an "abused child" 

pursuant to West Virginia law. Further, the great weight ofthe evidence shows that the Respondent 

Father is not fit to be entrusted with the care ofa child - he was already trusted by the State ofWest 

Virginia once with State-subsidized childcare and abused that trust by violating a little girl receiving 

the daycare services. He has already shown he cannot be entrusted to appropriately provide care to 

the Minor Child because he committed this violation with the Minor Child present in the home. 

Further, the Petitioner Mother's preferences must be considered and given great weight. 

Petitioner Mother is likely in the best position to know what is in the Minor Child's best interests 

with respect to his custody. The Petitioner Mother believes that the Petition for Adoption is in the 

Minor Child's best interests. A.R. 90: 19-21. Above all else, the Minor Child's best interests must 
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guide this decision. It is certainly in the Minor Child's best interests that he be adopted by Petitioner 

Stepfather. He has not seen Respondent Father since he was approximately five years old; the only 

father he has really ever known is Petitioner Stepfather. A.R. 71 :20-72:4, 88:16-18, 88:22-89:15, 

97:24-98: 18. Petitioner Stepfather teaches him important life lessons - work ethic, morals, values 

- and spends time with him. A.R. 98:19-99:19. The Petitioner Stepfather takes great interest in the 

Minor Child's life, while the Respondent Father has not bothered to play any role in the Minor 

Child's life since his incarceration and has shown no interest in being a part of his life until his 

baseless objection to the adoption. A.R. 63:4-9, 65:11-19, 67:2-12, 67:18-68:16, 77:12-18, 87:6-10, 

97 :4-7. The Petitioner Stepfather will keep him safe and provide for him; he will treat him like a son 

and love him like a son because the Minor Child is his son. A.R. 101:8-11. The Minor Child 

deserves to be a part ofa legally-recognized family unit and have the same last name as his mother, 

stepfather and stepsister. 

Therefore, given the Respondent Father's morally-repugnant conduct in abusing his young 

victim, the Respondent Father has shown he is unfit to maintain his natural rights to the Minor Child, 

and the circuit court abused its discretion and committed reversible error when it found that the 

Respondent Father's parental rights could not be terminated in the adoption proceeding upon any 

other finding than abandonment. Given the Respondent Father's conduct, the Petitioner Mother's 

preferences, and the fact that the stepparent adoption serves the Minor. Child's best interests, the 

Order denying the Petition for Adoption should be reversed. 

CONCLUSION 

The circuit court abused its discretion and committed reversible error when it denied the 

Petitioners' Petition for Adoption. The Respondent Father has abandoned the Minor Child pursuant 

to West Virginia Code § 48-22-102 by demonstrating a settled purpose to forego all duties and 

relinquish all parental claims to the minor child, as he has shown a complete disinterest in 

communication with the Minor Child, has failed to request a modification ofhis release tenns, has 
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failed to learn about the Minor Child's life by contacting family and friends who may know about 

his well-being, and has only paid involuntary child support. The Respondent Father has never even 

said he loves the Minor Child.s Further, the Respondent Father's sexual abuse of a little girl, who 

was under his care as a daycare patron through Choices, while the Minor Child was in the home is 

clear and convincing evidence that he is unfit to be entrusted with child care and his parental rights 

should be terminated. 

Additionally, the Petitioner Mother, who is in the best position to make recommendations 

about her child's care and custody, believes the stepparent adoption is appropriate. Finally, and most 

importantly, the adoption serves the best interests of the Minor Child. By denying the Petition for 

Adoption, the circuit court wholly disregarded the mandate that it consider, first and foremost, the 

Minor Child's best interests - here, the only result that serves the Minor Child's best interests is 

an adoption by the Petitioner Stepfather, so that the father-son bond already established can be 

legally-recognized and the Minor Child can be an official part ofthe family unit, with the family's 

last name. 

WHEREFORE, based upon all the foregoing reasons, the Petitioners, C.B. and W.B., 

respectfully request this Honorable Court enter an Order granting their Petition for Appeal and 

permitting oral argument on said Petition, if the Court deems said oral argument necessary. 

Additionally, the Petitioners further request this Honorable Court enter an Order reversing the circuit 

court's April 18, 2013 Order Denying the Petition for Adoption. 

Though a party's motivations in contesting an adoption are not a factor to this Court's 
consideration of this appeal, one must wonder why the Respondent Father is contesting this adoption. He 
hasn't seen the Minor Child for over half of the child's life. He did not even tell the circuit court he loved 
the Minor Child. He has never asked the circuit court to modify the terms of his release so that he can see 
his child. Why does he now "care" about the Minor Child? 
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Respectfully submitted this 15th day ofAugust, 2013. 

Petitioners, C.B. and W.B., 
By Counsel: 
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