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I. QUESTIONS PRESENTED

Whether the Respondent Circuit Court exceeded its authority and committed clear legal

error by denying the Petitioner Ocwen Loan Servicing, LLC’s (“Ocwen’s”) Motion to Compel

Individual Arbitration and Dismiss, or, Alternatively, Stay Matter; specifically:

1.

Whether the Circuit Court erred in finding that the provisions of the Dodd-Frank
Wall Street Reform and Consumer Protection Act of 2010 (the “Dodd-Frank
Act”) prohibiting pre-dispute arbitration agreements in residential mortgage loans
were effective as of July 22, 2010.

Whether the Circuit Court erred in finding that the provisions of the Dodd-Frank
Act prohibiting pre-dispute arbitration agreements in residential mortgage loans
applied retroactively to invalidate an arbitration agreement entered into nearly
four years before the passage of the Dodd-Frank Act.

Whether the Circuit Court erred in finding that the United States Supreme Court’s
decision in AT&T Mobility LLC v. Concepcion, --- U.S. ---, 131 S. Ct. 1740
(2011), and its interpretation of the preemptive effect of the Federal Arbitration
Act,9 U.S.C. § 1, et seq., are not applicable to state court proceedings.

Whether the Circuit Court erred in finding that the arbitration agreement executed
by Plaintiffs Robert and Tina Curry was unconscionable under state law.

Whether the Circuit Court’s finding that the arbitration agreement executed by
Plaintiffs Robert and Tina Curry was unconscionable under state law is
preempted, in whole or in part, by the Federal Arbitration Act.

II. STATEMENT OF THE CASE

This Petition arises from an Order entered by the Circuit Court of Kanawha County

(“Circuit Court”) denying Ocwen’s Motion to Compel Individual Arbitration and Dismiss or,

Alternatively, Stay Matter (“Motion to Compel Arbitration”). Neither Plaintiffs, Robert L. and

Tina M. Curry (the “Currys”), nor the Circuit Court dispute that the Currys executed an

agreement to arbitrate in 2006 in connection with their mortgage loan transaction or that the

present dispute falls within the scope of that agreement. The Circuit Court, nevertheless, found

that the subject arbitration agreement was unenforceable under the Dodd-Frank Act and



unconscionable under West Virginia state law. The Circuit Court’s findings are wrong as a
matter of federal and state law.

First, the provision of the Dodd-Frank Act the Circuit Court relied upon was not effective
at the time it entered its Order. And, even assuming that the provision was effective, the Dodd-
Frank Act cannot be applied retroactively to invalidate an agreement entered into almost four
years before its enactment. By applying the Dodd-Frank Act retroactively, the Circuit Court
ignored the strict presumption against retroactive application of statutes and misconstrues and
misapplies the controlling precedents of the United States Supreme Court.

Second, the Circuit Court’s conclusion that the Currys’ arbitration agreement is
unconscionable, and thus unenforceable under West Virginia law, is not supported by and is
inconsistent with state and federal law. The arbitration agreement is neither procedurally nor
substantively unconscionable under West Virginia law and should be enforced according to its
terms. Indeed, the Federal Arbitration Act (“FAA™), 9 U.S.C. § 1, ef seq., reflects a strong and
“liberal” public policy in favor of the strict enforcement of arbitration agreements by the terms
set forth therein. See AT&T Mobility LLC v. Concepcion, --- U.S. ---, 131 S. Ct. 1740, 1748
(2011). The FAA’s strict policy in favor of arbitration mandates reversal of the Circuit Court’s
Order and enforcement of the arbitration agreement, including the class action waiver, as written.

For these reasons, the Court should issue a writ of prohibition halting enforcement of the
Circuit Court’s Order, compel the Currys to submit their claims to individual arbitration, and
dismiss the Currys’ complaint, or alternatively stay this matter pending arbitration.

A. Procedural Background

On November 23, 2011, the Currys filed a complaint against Ocwen in the Circuit Court.
The Currys’ complaint asserts three causes of action allegedly arising from Ocwen’s assessment

of certain fees in connection with its servicing of their loan. [A.3]. The Currys specifically
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allege that, after defaulting on their loan, Ocwen assessed four allegedly unlawful charges: a
“statutory mailings” charge of $210.94, a “skip trace/search” charge of $50.00, a “FC -thru
service” charge of $550.00, and a “title report fee” of $300.00. [A.4]. The Currys allege that
Ocwen’s assessment of these charges violated Sections 46A-2-115(a), 127(d), 127(g), and 128(c)
of the West Virginia Consumer Credit Protection Act (“WVCCPA”). [A.4-6]. The Currys seek
relief in the form of civil penalties in the amount of $4,600 “for each [allegedly] illegal fee
assessed,” actual damages, reasonable attorneys’ fees, and pre- and post-judgment interest.
[A.6]. The Currys seek to bring claims on behalf of themselves and on behalf of “a class of West
Virginia borrowers with loans serviced by Ocwen.” [A.4].

On January 5, 2012, Ocwen filed its Motion to Compel Arbitration in the Circuit Court.
[A.9]. Thereafter, the Currys filed a Memorandum in Opposition to Ocwen’s Motion to Compel
Arbitration [A.64], and Ocwen filed a Reply in further support of its Motion [A.131]. On
Febru:ary 28,2012, the Court held a hearing on Ocwen’s Motion to Compel Arbitration. On
March 13, 2012, Ocwen submitted Proposed Findings of Fact, Conclusions of Law and Order
Granting its Motion to Compel Arbitration. [A.152]. On the same date, the Currys submitted a
Proposed Order Denying Defendants’ Motion to Compel Arbitration. [A.184].

On January 10, 2013, the Circuit Court entered an Order Denying Defendants’ Motion to
Compel Arbitration. [A.320]. Based on what appears to be a clerical error, the Circuit Court
Clerk’s office served the Order on Ocwen, on or about January 11, 2013, through its registered
agent in West Virginia and not directly on counsel of record. As such, the undersigned counsel
did not receive a copy of the Circuit Court’s Order until January 22, 2013. Despite not receiving

the Circuit Court’s Order until that late date, counsel for Ocwen has sought to file the instant


http:of$300.00
http:of$550.00

petition and seek the requested writ of prohibition with all due haste (submitting this Petition
within 29 days of counsel receiving a copy of the Order).

In its Order (which adopted the Currys’ proposed order in its entirety), the Circuit Court
concluded that the Currys’ Arbitration Agreement was unenforceable and invalid under federal
and state law. [A.320]. First, the Circuit Court found that Section 1414 of the Dodd-Frank Act,
which prohibits pre-dispute arbitration agreements in connection with residential mortgage loans,
rendered the Currys’ Arbitration Agreement unenforceable as a matter of federal law. [A.321-
324]. The Circuit Court held that Section 1414 of the Dodd-Frank Act became effective on July
22,2010 or, at the latest, December 30, 2011, and that Section 1414 should be applied
retroactively to bar enforcement of arbitration agreements entered into' before the enactment of
the Act. [Id].

Second, the Circuit Court found that the Currys’ arbitration agreement was
unconscionable under West Virginia law. [A.324-330]. The Circuit Court ruled that the Currys’
arbitration agreement was procedurally unconscionable based on the perceived, yet unsupported,
finding that the arbitration agreement was a contract of adhesion and that there existed a “gross
inequality” in bargaining power between the Currys and their original lender. [A.325-326]. The
Circuit Court also found the arbitration agreement substantively unconscionable on the grounds
that the Agreement lacked mutuality, included a class action waiver restricting the Currys’ ability
to vindicate their rights under the WVCCPA, prohibited the Currys from recovering attorneys’
fees, and “may” limit the discovery available in arbitration. [A.326-328]. The Circuit Court also
rejected the argument that portions of its unconscionability analysis were preempted by the FAA.
[A.329-330]. For the reasons set forth below, the Circuit Court’s findings are wrong as a matter

of law and should be reversed.



B. Factual Background

On or about October 17, 2006, the Currys executed an Adjustable Rate Note (“Note™),
pursuant to which they promised to repay their lender, Saxon Mortgage, Inc. (“Saxon”), $78,000,
plus interest, over thirty years. [A.4; 34]. As security for the Note, the Currys executed a Deed
of Trust (“Deed of Trust”) identifying certain property in Charleston, West Virginia (the
“Property”). [A.40-43]. As part of the Deed of Trust, the Currys separately executed a written
Arbitration Rider (the “Arbitration Agreement”). [A.41; 60-62].

The Arbitration Agreement is a three-page agreement that was executed in connection
with and is incorporated into the Currys’ Deed of Trust. [A.40; 60]. The Arbitration Agreement
provides that “THIS RIDER ... is incorporated into and shall be deemed to amend and
supplement the Mortgage, Deed of Trust, or Security Deed.” [A.60]. The Deed of Trust further
defines “Security Instrument” to include “this document [i.e., the Deed of Trust] . . . together
with all Riders to this document.” [A.40].

The Arbitration Agreement further provides that the Currys and “Lender” agree that “[a]ll
disputes, claims, or controversies arising from or related to the loan evidenced by the Note (the
‘Loan’), including statutory claims, shall be resolved by binding arbitration, and not by court
action.” [A.60]. The Arbitration Agreement contains a limited exclusion from arbitration for the
“Lender” to exercise its rights to take certain actions to enforce and foreclosure upon the Currys’
mortgage loan. [A.61]. The Arbitration Agreement defines the term “Lender” to include “the
company servicing the Note on Lender’s behalf (the ‘Servicer’).” [A.60]. Ocwen is the current
servicer of the Currys’ loan. [A.4].

The Arbitration Agreement is governed by the FAA. [A.60]. The Agreement’s express
terms provide that “[t]his arbitration agreement is made pursuant to a transaction involving

interstate commerce, and shall be governed by the Federal Arbitration Act.” [/d.]. The

-5-



Arbitration Agreement requires the application of applicable state law to the merits of the claims
at issue in any arbitration, providing that “[t]he arbitrator shall set forth in the award findings of
fact and conclusions of law supporting the decision, which must be based on applicable law and
supported by substantial evidence presented in the proceeding.” [/d.]. The Arbitration
Agreement further requires the arbitration to take place in the same geographic area in which the
Property is located. [/d.].

Importantly, the Arbitration Agreement contains an express provision that shifts the vast
majority of arbitration-related fees from the Currys to Ocwen. The Agreement provides that
where an arbitrable claim “pertains solely to the Loan,” the Currys are only required to pay a
maximum of $125 towards any initial filing fees for the arbitration, and “[t]he Lender” is
required to “pay any balance of such initial fees™ as well as “all other fees and costs of the
arbitration.” [A.61]. The Arbitration Agreement also contains a provision that precludes both
the Currys and Ocwen from obtaining from the opposing party any attorneys’ fees or costs
incurred in connection with the arbitration; “[i]n no event shall either party be responsible for
any fees or expenses of any of the other party’s attorneys, witnesses, or consultants, or any other
expenses, for which such other party reasonably would have been expected to be liable had such
other party initiated a suit in the courts of the jurisdiction in which the borrower resides
regarding a similar dispute.” [/d.].

Pursuant to the express terms of the Arbitration Agreement, all parties to the Agreement
waived the ability to pursue their claims on a class basis. [A.60]. Specifically, the Arbitration
Agreement contains an express class action waiver, which provides that “[a]ll disputes subject to

arbitration under this agreement shall be arbitrated individually, and shall not be subject to being



Jjoined or combined in any proceeding with any claims of any persons or class of persons other
than [plaintiffs] or Lender.” [/d].

The Deed of Trust and Arbitration Agreement are also governed by an express
severability clause. [A.53]. The Deed of Trust provides that “[i]n the event that any provision or
clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict will
not affect other provisions of this Security Instrument or the Note which can be given effect
without the conflicting provision.” [/d.]. As noted above, the Deed of Trust defines “Security
Instrument” to include the Arbitration Agreement. [A.40].

Directly above the signature lines on the Arbitration Agreement, the Agreement provides
the following explicit notification to the borrower:

NOTICE: BY SIGNING THIS ARBITRATION RIDER, YOU ARE AGREEING

TO HAVE ANY DISPUTE ARISING OUT OF THE MATTERS DESCRIBED IN THE

“ARBITRATION OF DISPUTES” SECTION ABOVE DECIDED EXCLUSIVELY BY

ARBITRATION, AND YOU ARE GIVING UP ANY RIGHTS YOU MIGHT HAVE

TO LITIGATE DISPUTES IN A COURT OR JURY TRIAL. DISCOVERY IN

ARBITRATION PROCEEDINGS MAY BE LIMITED BY THE RULES OF

PROCEDURE OF THE SELECTED ARBITRATION SERVICE PROVIDER.

[A.62]. The Arbitration Agreement’s signature page also contains the following
provision (immediately below the above-quoted notification):
THIS IS A VOLUNTARY ARBITRATION AGREEMENT. IF YOU DECLINE TO

SIGN THIS ARBITRATION AGREEMENT, LENDER WILL NOT REFUSE TO

COMPLETE THE LOAN TRANSACTION BECAUSE OF YOUR DECISION.

[/d.]. Directly below the express notification and voluntary-agreement provisions, the
Arbitration Agreement states that: “BY SIGNING BELOW, Borrower accepts and agrees to the

provisions contained in this Rider.” [/d.]. The Currys executed the Arbitration Agreement by

signing below this notice. [I/d.]. The Currys also initialed the other two pages of the Agreement.

[A.60-61].



III. SUMMARY OF ARGUMENT

The Circuit Court’s Order denying Ocwen’s Motion to Compel Arbitration is predicated
on several manifest, fundamental and clear errors of law. These errors mandate that this Court
issue a writ of prohibition, halt the enforcement of the Circuit Court’s Order, and compel the
Currys’ to submit their claims to individual arbitration.

First, the Circuit Court found that the Currys’ Arbitration Agreement was unenforceable
by operation of the Dodd-Frank Act’s prohibition on pre-dispute arbitration agreements in
residential mortgage loans. In so holding, the Circuit Court relied upon two erroneous
conclusions of law: (1) that the Dodd-Frank Act’s arbitration restriction became effective on July
22,2010 (or, at the latest, on December 30, 2011); and (2) that the Dodd-Frank Act’s arbitration
restriction could be applied retroactively. Each of these rulings is wrong as a matter of law.

The plain language of Title XIV of the Dodd-Frank Act (of which the subject arbitration
prohibition is a part), makes clear that the arbitration prohibition was scheduled to take effect on
one of two possible dates, either the date of implementation of the section pursuant to the
issuance of final regulations, or, if no regulations were issued, by January 21, 2013. No such
regulations were promulgated as of January 21, 2013. As such, the Dodd-Frank Act’s arbitration
provision did not become effective on July 22, 2010 (or December 30, 2011) and, in fact, did not
become effective until after the Circuit Court entered its Order. The Circuit Court’s contrary
conclusion ignores the plain language of the Act and should be rejected.

Notwithstanding the actual effective date, the Dodd-Frank Act’s arbitration prohibition
cannot be applied retroactively to invalidate the Currys’ Arbitration Agreement, which was

executed almost four years before the July 2010 enactment of the Act and over six years before

that provision took effect. Indeed, the well-settled “presumption against retroactivity” mandates

that the Dodd-Frank Act’s arbitration restriction apply prospectively-only. That is because Title
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XIV of the Dodd-Frank Act includes express effectiveness language that provides for the
arbitration prohibition, among other provisions, to become effective in the future (here, almost
three years after the Act’s original enactment). Had Congress intended a retroactive application
of thé Act, it could have made the Act’s provisions effective immediately. Yet, Congress chose
not to do so. Moreover, nothing in Title XIV of the Dodd-Frank Act purports to provide a direct,
clear, and unambiguous intent that its provisions apply retroactively. Finally, the Dodd-Frank
Act cannot be applied retroactively to invalidate the Arbitration Agreement because such
application would impair the parties’ substantive contractual rights, render invalid an agreement
that was lawful at the time is was entered, and, thus, eviscerate the predictability and stability of
the parties’ earlier agreement to arbitrate.

Second, the Circuit Court found that the United States Supreme Court’s decision in
AT&T Mobility v. Concepcion and the analysis of the preemptive scope of the FAA set forth
therein does not apply to cases in state court. The Circuit Court’s conclusion, however, is
unsupported by case law and, instead, is curiously based solely on the Court’s speculation as to
what Justice Thomas might do in some future case. The Circuit Court’s argument is pure
speculation and has no support in Concepcion or elsewhere. The Circuit Court’s finding is
contrary to the clear instructions from the Supreme Court that a state court “must abide by the
FAA, which is the supreme Law of the Land . . . and by the opinions of this Court interpreting
that law.” Nitro-Lift Techs., L.L.C. v. Howard, --- U.S. ---, 133 S. Ct. 500, 503 (2012).

Third, the Circuit Court found that the Arbitration Agreement was unconscionable and
unenforceable under state law. The Circuit Court’s conclusion is incorrect as a matter of law; the
Arbitration Agreement is neither procedurally nor substantively unconscionable. The Circuit

Court committed clear legal error when it refused to enforce the Agreement by its plain terms.



As to procedural unconscionability, the Arbitration Agreement is not a contract of
adhesion. The Agreement was, by its express terms, “a voluntary arbitration agreement,” and
made clear that even if the Currys “decline[d] to sign this arbitration agreement,” their original
lender would still complete the loan transaction. As such, the Agreement was not offered on a
“take-it-or-leave-it” basis and was not a contract of adhesion. Even assuming, however, that the
Arbitration Agreement was adhesionary, the circumstances presented here do not exhibit a
“gross inadequacy” in bargaining power to support a finding of procedural unconscionability.
Indeed, the Currys presented no evidence (and the Circuit Court points to none) to support a
finding of “gross inadequacy.” The voluntary nature of the Agreement combined with the
Currys’ opportunity to opt out and still close their loan belies any such finding. The Currys are
bound to the provisions of the Agreement that they knowingly executed, and the Circuit Court
cannot re-write the Agreement or alter its effect.

As to substantive unconscionability, the Circuit Court’s conclusion is fundamentally
flawed. First, the class action waiver in the Agreement does not, and cannot, support a finding of
substantive unconscionability. Indeed, the Circuit Court’s reliance on a “vindication-of-
statutory-rights” analysis is preempted by the FAA and Concepcion. And, even if not pre-
empted, there is no evidence in the record, beyond mere speculation, to establish that being
compelled to arbitrate on an individual basis might impair the Currys’ ability to fully exercise
their statutory rights. In fact, the claims asserted and the relief sought by the Currys contradicts
any such conclusion as the Currys’ potential individual recovery and the Agreement’s fee-
shifting provisions provide the Currys with sufficient incentive to pursue their claims on an
individual basis. Thus, even if the FAA did not preempt the Circuit Court’s analysis, the class

action waiver does not support a finding of substantive unconscionability.
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Second, the attorneys’ fees restriction set forth in the Arbitration Agreement-is similarly
not unconscionable as the Currys have sufficient incentive to adjudicate their individual claims
without the potential recovery of attorneys’ fees, and, in any event, ‘t.he restriction applies equally
to the Currys and Ocwen. Even assuming, however, that the fee restriction could be found to be
unconscionable, the restriction can, and should, be severed from the Arbitration<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>